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Haryana RealEstate (Regulat,onand Development) Rules,2017 (in shorl

the Rules) for v,olation ofsection 11(4)(a) ofthe Act wherein it is inter alio

prescribed that the promoter shall be responsible for all obligations,

rcsponsibilities and functions as provided under the provision ofthe Act

or the Rules and regulations made there under or to the allottees as per

the agreement for sale e"\ecuted inler r€.

A. Unlt and prolect related detalls

2. The paIticulars olthe project, the detaiLs ofsale consideration, the amount

paid by the complainant, date oi proposed handjng over the possession

tailed in thc iollowing tabular Ie'ay penoo, trany, nave Deen o oung

Sr.

I "A.sal Heights 86", Sector85,

2

3. DTCI'Licensc no Licence No.48 of 2011

Dated 29.05.2011

RERA registered

E-0904, Towc.-E (3bhk + 2
ParkiDss)

[As on pase 48 oicomplaint)

6. Unit shifting letter

(Earlier unit 8-1303 to E-

0904)

ts.o2.2075

[As on pase 28 ofcomplaint)

1690 sq.ft. [Super-area]

1066.49sq.ft ICarpet-areal

t'
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[As on page 48 ofconplaint]

8 01.03.2016

[As on page 48 ofcomplaintl

Date of execution of flat 29.01_2016

(As on page 31 ofcomplaint)

10 Clause 31

The Developer shall offer
possession of the Unit any time,
within a period of 42 months
trom the date of executlon ot
Agre€ment or wlthin 42
months from the date of
obtalnlng all th€ requlred
sanctions and approval
necessary for commetrcement
of constru€tion, whichever is
later subject to timely payment of
all the dues by Buyer and subject
to aorce-majeure circumstances
as des.ribed in clause 32.
Further, the.e shall be a grace
p€riod of 6 months allowed to
the Developer over and above the
period of 42 months as above in
offering the possession of the
Unit.

[As on pase 39 olcomplaint)

11. Due date ofpossessron 29.07.2020

(Calculated 42 months liom date
of execution of agreement plus 6
months on account ofcovid-19)

1? Rs.56,84,883.80/-

(As on page no. 34 of complaint)
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13 AmouDt paid by the Rs.63,26,212.16 / -

(As per customer ledger dated
2r.01.2023 on page 54 of
complaint)

70-t0-2022

[As on page 57 ofcomplaint)

Occupation certificate

16.

GURUGRAIV

ll. Iacts ofthe complaintl

The conlplainants have madethe iollowing submissions in the complaint:

l. That the sonr.wherc in the year 2010, the respondent through its

marl(cting cxccutives had advcrtised throuSh various mediums and

approached the complainants with an offer to invest and buy a

resjdential unrt in the proposed project ol respondent which the

respondent lvas going to launch under the name and style of "Ansal

Ileights" at Sector 86, Curugram. lhe respondeni had represented to

thc complainants that the respondent is very ethical bus,ness house in

the ireld oi construction of residential and commercial project and in

case, the complainants would invest in the project of respondent then

they would deliver the posscssion on the assurcd dclivery date.

ll. That the respondent had further assured the complainants that the

respondent has already secured all the necessary sanctions and

approvnls from the appropriate and concerned authorities lor the

devclopmcnt and complction olthe project orr tin)e with the proDrised

qualrty and specincatron. The respondent assured that the allotment

letter and Builder Buyer lgreement would be issued io the

3.
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complainants wilhin one week olmaking ihe booking.

lll. Relying upon the assurances made by the respondent and believing

thoseto betrue, jntheyear20ll,thecomplainantsbookedaresidential

trnit bearing no.1303, in Blo.k/lowe. No. B, in rhe said projectagainst

a sale consideration of lts.56,04,8u3 s0/- rncluding External

Development Charges IEDC], and Ini.astructure Development Charges

(1DC) aDd also includes rhe costs of providing eledric wiring and

switchcs in the flnt

lV. Thercaiter, vide letter dated 15.02-2015, rhe respondent without the

consent and permission olthe complainants changed /shifted rhe said

unit hom B-1303 to E-904, measuring an area of 16906 sq. ft. (157 sq.

V. That arter much persuasion made by the conrplainants, on 25.01.2016,

the respondent had executed a Flat Buyer's Agreement with the

complainants. At thetime oiagreement, the complainants were assured

by dre respondent thrt it lvould not change, alter, modiry the area olthe

said Uat and shall hand over the unit to the complainants as agreed and

mentjoned in the agreement.

VL Thereafter, the respo ndent had allotted th€ u nit bearing no. E-9 04 to th e

complainants vrde Allonncnt l,etter dated 01.03.2016, whereby rhe

basrs price olthe unitwas increased I1s.63,73,353.50/-. Thereafter, the

respondent started raisingthedemand olmoney /installments from the

cornplainants as per the agreed timelincs and the complainants as on

the date olriling of the cornpliint hns paid Rs a,:1,26,612.16l .

YIL As per the Agreemer)t, the respondent was required to handover the

posscssion oithe unitto thecomplainants within 36 [thirtysix] months

plus 6 months grace period from the date ofbooking, which was booked
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by the complainants on February 2015. Thc date ofpossession was /is
August 2018. The respondent has failed urterly in delivering the

possession of the unit to the complainanr and therefore, miserabty

delaulted in fulfilling its comnritment as per thc t€rms oftheagreement.

Vlll. That, as perClause-35 oftheAgreemen! itwas agreed and undertaken

by the respondent that

"That the Develapcr |'aLtt1 poy to Llu!.t @ Rss/.pe/ sq ft pet
n.nth an supet orca ltn ahy.leluy n olf.ti')s pa\\.$toh of the unit
os nu la"el rt t:ltuse Na.:J1 ab.vt .jtu odlusting oll du6
tn.hl.ling unpant tnterest on accoL t rf ]ote pnynenLs and any
anourts of inter$t eoived eoiieron the said unit. sinilort! in the
crent al ha /het Iaiture to por dtt dues belate the dues dote os

nentoncd in oJIer af roe$ian and/o. faitute to vitit the sne Iat
Finol verilicotionlnspection ar Ior roking pa\ysion/keys ol the
Unit fo. dn, rcasan kwn I sote deed has been resbPred)
whot\ocver,the Bule. sholl bc ltoble to po! in oddnian to nteren
on delayed poynents holding choees@ Rss/- persq.ft. per anth
oI supet atea ftum aue dote nentianed in alJq aI po$e$ion tettet
ttllthc kelsoltheUnit istakeh by the Buyers tn.dseoldelot hfnol
venli.ottanhnspe.tian, the Ruyer shalt po! holdinlt chorges from
thedat! rle^pnyaftintc luet) tnolbj olt)a\e\hr titt theonuut
datu ol hnot verifuotton/inspection. thercoltet there will be o
groce penad ol60 dolsvithin vhich ttne the Burer shall get the
sale deed afthe unit registeted ond toke the keys ol hb unlt fton site
in cho.qe/Estate Monoger.ln 25cdse keys olthe unit orc not taken
wthnt thts Ance pe ad ol 6A dols, the Buyer shall poy further
hokiins churpes uptathc da, oloctual hondingoyerthe Key{

IX. Thereiore, the respondeDt is liable to pay penalty /delayed possession

charges lvith etlect from August 2018 (which includes grace period

alsol. Due to the iailure on part olthe respondent to deliver the unit on

time asagrced in lhe Build.r BuyerAgreement. thecompla,nants were

constrained to stay in lhe rented accommodation by paying monthly

rent. The complainants have therefore been paying Rs.25,000/- pe.
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month ns rentals per montb ior rhe rentcd accommodation for the

period oldelay i.e.54 months from Augusr 20 tB till illing ofrhe present

cornplaint and so far rhe complainanrs have paid rental worth 54

mondr x Rs.25,000 = Rs.13,50,000/. Tbe comptainanrs were

constrained to pay the aforesaid rental amount solely due to the

deliciency iD services and negligence on part ofrespondent in delivering

said unit ivithin the tinrelines as ag.ced in the Flat lluyers Agreement.

X. The .espondent instead oi nraking rhe afbresaid amounr inctud,ng but

not limited to delayed possession charges, rentats etc. to rhe

complainants, the .espondenr illegally, unlawfutly and arb,trarjly

startcd raisingdemand from rh e complainaDrs, !vhictr is liable to be set-

aside /w.rived offbei.g illeg:rl, exorbitant one.

XL Thatthe complainants had requested th€ respondentto deliverthe unit

citing the extreme financial and mental pressure they were going

through, but the respondent never cared to listeD to their grievances

and lelt them with the suflenlgs and pain.

XI1. That the respondent has nor completed the construction tilt now and

the complainants have not been provided with the possess,on ol the

said uDit despite all promises and representations made by the

responderrt Ihc resPondent h.s violated the rc ns and condrtions of

the BuyefsAgreementand promises made at the time oibookingofsaid

Xlll. Ihatin orderto makethe payment, th. complainan ts have also obtained

a loan and IM]s thereofarc being paid by them lrom theirlimited source

of income. The respondent has committed grave deficiency in servjces

by not delivering the possession ofsaid Unit and false prom,ses made ar

the tirne of sale of the said llnit, which amounts to uDfairrrade practice



whlch is immoral and illegal. The respondent has also criminally

misappropriated the money paid by the complainants bynotdellv€ring

the utlit by agreed timelines.

XlV. The cause ofact,on accrued in favour ofthe complainants and against

the respondent, when the complainants had booked the said unit and it
furtherarose when the respondent failed /neglected to deliver the uni!
The cause of action is continuing and is still subs,sting on day-to-day

basis.

Rellef sought by the cornplalnaAi#ffi

rhe compiainanLs have so,*, r"ffiffi*u*u,,.
a.

4
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Drrect dre respondent lo handoverthe possession ofth€ unit to the

ii. l)irect the respondent to pay the interest at the prescribed rate of

18% per annum on the anrount o1Rs.63,26,612.16.

i,i Direct the respondent to pay Rs.13,50,000 to the complainants on

account of delay possession charges.

iv. Pass an order ro pay the penalty to the complainant on account of

dclay in dclivering possession ofthe unit.

v. Prss an order towaive off' rs rs beinB demanded by the

respond€nt illegally, unlawfully and deliberately'

vi. D irect the respondent not to charge any ch arges other than the basic

sale price and ii any is bcing charged by the respondent, then the

same may kindlybewaived offbeingillegal, null, void, ab-initio, non-

cst in the eyes of law and not binding upon the rights of the

complainants in any manner.
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vii. Direct the respondent to pay Rs.45,64,620 to the complainants on

account oi rentals paid by them at the rate oi Rs.25,0 00 per month

with effect from August 2018 till filing olthe present complaintl

viii. Direct the respondent to pay an amount of Rs.55,000 to the

complainants as cost of the present litigation.

Reply filed on behalf of respo ndent no.1 |

The respondenl no.1 i.e., l\4/s Ansal Housing and Construction Limited has

made the following submissions:

L That the answering respondent is a developer and has buik mukiple

residenti.rl and commercial buildiDgs within Delhi/NCR with a well

established reputation ea.ned over years ol conshtent customer

satisfaction. That the complainants had approached the answering

.espondentfor bookinga Flat no.6 0904 in an upco ming project "Ansal

lleights" s,tuated in Sector 8a), Gurugram. Upon the satistact,on of the

complainant re8arding inspe.tion ofthe site, title,location plans, etc. an

agreement to selldated 29.01.2016 was signed betlveen the pa.ties.

I1. That the present matter cannot be governed by theAct,2016 because ol

the faci that the bLrilder buyer agrcement signed betlveen the

complainant and the.espondent was in the year 2014. It is submitted

that the regulations at the concerned time period would regulate the

project and not a subsequent legislation i.e. RERAAct,2016. It is further

submitted thatthc parlianlent would not make the operation ofa statute

.etrospective in ettect.

Ill. That the complaint specifically adnrits to not pay,ng necessary dues or

the full payment as a8.eed upon under th. builder buyer agreenrent.

Thrt even ii the complaint is admitted to bc tru. and co..ect. the

5
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agreementwhich was signed in the year 2016 without coercton or any

duress cannot be called in question today. It is submitted that the

builder buy€r agreement prov,des for a penalry in the event ofa delay

in giv'ng possession.lt is submitted thatclause 37 ofthe said agreement

provides for Rs. S/ sq foot per month on super area for any delay in

otrering possession of the unit as rnentioned in Clause 31 of the

agreement. Therefore, rhe complainanr will be enrtled to invok€ the

said clause and is barred from approaching the Authority in order ro

alter the penalty clause by virtue of this complaint mor€ than 9 year

after itwas agreed uponbyboth parties.

That the compla,nt itselfdisclosesthat the said projectdoes not have a

RERA approval and is not registered. It is submitt€d that if the said

averment in the complalnt is taken to be true, the Hon'ble Authority

does not have the jurisdiction to decide the complainr.

That the respondent had in due course of time obtained all necessary

approvals from the concerned authorities. Thus, the respondcnts have

in a timelyand prompt manner ensured that the requisite compliances

be obtained and cannot be faulted on givlng delayed possesslon to the

complainant.

That the respondent has adequately explained the delay.ltis submitted

that the delay has been occasioned on account of thin8s b€yond $e

control ofthe respondent.lt is further submitted thatthe builder buyer

agreement provides for such eventualit,es and the cause for delay is

completely covered io $e said clause. The respondent ought to have

complied with the orders of the Hon'ble High Court of Punjab and

Haryana at Chandigarh in CWP No. 20032 of 2008, dated 1607.2012,

31.07 .2012,27.0A.2072.T he said orders banned the extra€tion ofwater

tv.
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which is the backbone oi the construction process. Similarly, the

.orrespondence rrom rhe respondent spe(ilres force mateure,

Delhi covlD 79

d€moneiization and the orders of the Hon'ble NGT prohibiting

construction in pandemic among others as the causes. That the

respondent and the complai.ant adnittedly have

entered into a builder buyer agreementwhich provides for the event of

delayed possession.lt is submitted that clause 32 ofthe builder buyer

agreement is clear that the.e is no compensation to be sought by the

complainant/prcspective owner in the event of delay in posseslion.

That admittedl, the complainart had signed and age€d on Builder

BuyerAgreement dat€d 29.01.2016. That perusal ofthe said agreement

would show that it is a Tripartite Agreement wherein M/s Samyak

Projecrs Pvt. Ltd is also a party.

VI. Thatthe perusalofthe Builder BuyerA$eementat page 3 would show

that M/s Samyak Projects P!t. Ltd not only possesses all the rights and

unfettered ownership ofthe said land whereupon the project is being

developed, but also is a developerin the said project.That M/sSamyak

Projects Pvt. Ltd ls necessary and proper party to be arrayed to the

complaint for proper, fair and transparent disposal of the pres€nt case.

vll. That M/s Samyak Project Pvt. Ltd. in t€rms of its arrangement with the

respondent could not develop the proj€ct well within tine as was

agreed and given to the respondenl the delay, if any, is on the part of Ms

Samyak Proiect Plt Ltd. and not oo the part of the r€spondent n0.1,

because the construction and development of the said projed was

undertaken by M/s.Samyak Proiectht Ltd.
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E. Reply on behalf

Private Llmlted

The respondent no.2 i.e., M/s. Samyak Proiects Private Lim,ted has

submitted the following by way ofwritten reply:

I

TI

II1,

taking

That the respondent no 2 having acquired the rights to develop the

land on which the present projectwas to be constructed, entered into

a Memorandam of Understanding dated 06.09.2011 with the

respondent no. 1 i.e. Ansal Housing Limited with respect to the

construction and development ofthe present project "Ansal Heights-

86" situated in Sector 86, Gurugran. However, supersedinS the said

MOU, the respondent no. 1 & 2 entered into a Joint Venture

Agreemenr "lvA" dated 24.05.2013.

As per the clauses ofthe JVA, the entire scheme ofdevelopment ofthe

proposed projectwasto becarried outby respondent no.l atits own

cost and expense including development of internal development

services, commercial areas and other related developments, after

That as perclause 9.2 ofthesaid MOU itwas the sole responsibility /
obligation ofrespondent no.1 towards the buyers/allottees. That as

pe r the 14 OU, it was the sole responsibility of the .espondent no.1 to

develop the project and handover the possession to the allottees. lt

was respondent no.1 who received the consideration amount from all

ltis also further sub m ittcd thatthereare no speciircallegations in the

complaint agaiDst (hc.espondent no.2. The uthority in various cases

oI lho rospondenl no.2 i.e.. v/s.5amyak Projects

IV.
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pertaining to the same proiect has already decided that it is the

responsibility ofthe respondent no.1 towards rhe allottees. That jt is

also submitted thattheAuthorityin 43 cases has decided thatrhe sole

responsibilityto return the amounrpaid bythe allottees lies upon the

respondent no.1 Moreover, in the matter of'Mr. Krishnendu Ghosh

Dastidar

Dastidar V/S

Ghosh

Limited" (2032l2018) v,de its order dared 13.09.2022 which

d,sposed of42 other cases with respect to the project namely "Ansal

Heights-86", clearly stated that the payments against the allotted

units were received by M/s Ansal Housing & Constructions Ltd. and

Samyak Ird,

Voreover. u is inrporranr Io mrnrion rhdt rl is rhe

lhe BBA'S and thereiore Samyak Projects Pvt. Ltd. cannot be held

V. The Authority has in its va.ious decisions obs€rved that the

answering respondent is notaprimary party, nor hasdirect nexus in

respect of the consideration of the unit with the decree holder.

obligation of the party who has been benefited by the amounr of

consideration. Hence, it shall prejudice the,nterest Respondent No.2

ie. M/s Samyak Projects Pvt. Ltd who has not received any amount

lorvaftl the completion olthc said project by the rcspondent no. 1.

Vl. Moreover, it is further submitted that the arbikat,on proceedings

with respect to the said projectare pending before the soleArbitrator

Hon'ble lustice A.K. Sikri. It is equally important to bring to th€

knowledge otthis Author,ty that a siatus quo has been malntained
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on the prolect by the Sole Arbikator vide interim order dated

31.08.2021 rill the iinal allard is passed.

VII. That there ls no privity ofcontract between the responde.t no.2

and the complainant as it was the sole responsibiliry of the

respondent no. 1to deliver the units to the atlottees. Moreover, a

statusquohasbcen irnposed byrheA )ih.ato r o n the project, the unit

' an.ror bo hJ.ded ur pr ro .lp.onpl ndnr\.

Copies olall the relevant documents have been filed and placed on record.

'l h eir auth.nticity rs not in dispure. Hence, th€ complainrcan be decided on

ihe basis oi these undisputed documents and submission made by the

'Ierritorial jurisdi.tion

F. lurisdiction ofthe auttority;

ti. The Authority observes that it has territorial as well as subject matter

turisdiction to adjudjcate the present complaint for the reasons given

F,I

9. As per notificat,on no.1/92/20t7-ITCP dated14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authoriiy, Curugranr shall be ennre Curugram District ior all

purpose with oliiccs situated rn Curugram.In thepresentcase, the p.oject

in question is situated within the planning area of Curugram district.

Therefore, this authority has complete territorial lurisdiction to deal with

the preseDt comphint
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F.ll Subiect matter iurisdictlon

Section 11(41(al of the Act, 2016 provides

responsible to the allottee as per agreement

reproduced as hereunder:

that the promoter shall be

for sale. section 11t4)tal is

sectionll@(o)

Be .espansible fa. all oblisations .esponsibntttes dnA fun.tions Lnder the
ptavltons aJ thk A.t ar the rutes ond regutarhht hude thereuhdet orto the
uttdteeospet thrlqtee ertlot tule, or tothr nsn\itrtion afallottee, asthe
tuse of be tllthe.onretance afollthe oponn).n.\, ptats or buildings, as
the.ase no! be to the allattee, ot the conhoh ateo\ t.r t])e oeciotioh aJ
ullottee or the campetent outhonr!, ot the coff noy be;

1 I So, in vielv of the provisions of the Act quoted above, the Authoriry has

complete jurisdiction to decide the complaint regarding non-compliance

ofobligations by the promote.leaving aside compensat,on wh,ch is to be

decided by the adjudicating officer if pursued by the complainants at a

GI

G, Findingsonobiectionsraisedbytherespondent

Obiection regardingdelay due to force mieure ci.cumstaDces

12. The respondent no.1 has raised a €ontention that the construction ofthe

project was delayed due to lorce majeure conditions such as various

orders pa'sed by the Hon bie Punlab dnd Harydnr HiSh court. Hon ble

NcT, shortage ollabour, demonetisation, outbreakof Covid'19 pandemic.

Since there were circunrstances beyond the control of respondent, so

taking into conslderation the above-mentioned facts, the respondent be

Pase15of29



aUowed the period duringwbich his constrLrdion acrivities came to srand

still, and the sa,d period be excluded while calculating the due date.In the

present case, dre 'Flat Buyer's Agreemenf was execured between the

parties on 29.01.2016. As per clause 3l olthe llat Buyer Agreemenr, the

due date for offer of possessioD olthe unit was 42 months from the date

ofexecution ofthe Agreeftent or 42 months arom the date ofobtaining all

the .equired sanctions and approvals nccessary for commencemenr of

construction, whichever rs later, alongw,th n grace period ofsix months

over an.l above the said period. The period of forty rlvo months js

calculated from the date otexecution ofthe agre€ment. The Flafs Buyer

Agreenrent has been erecuted bctlv.en the pades on 29.01.2016, the

period ol 42 months tuom 29.01.2016 conres out to be 29.07.2019.

Further, an unqualified grace period of six months has be€n agreed

between the complainant and the respondents to be granted to the

respondents over and abovc the sajd 42 months.'l'he same is grantcd to

the respondents, being unqualified. Thur the due date of possession

comes out to be 29.01.2020. Since, a grace p€riod olsix months has already

been grnnted to the respor)denl,anylLrrther graccwould amountto undue

adlantage rn favour of the respondents. lhe respondent no.1 have

submitted that due to various orders of the Authorities and court. the

construction activities came to standstill. The Authority observes that

droush there have been various orders issued to curb the €nv,ronment

pollution, but these were for a short period of time and are the events

{}HARERA
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pening every year. The respond

nt and thus, the promoter/ res
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ents were very muc

G.ll. Objection regarding no privity of contract berween respondent no.2

i.e., M/s. Samyak Proiects Plt Ltd. and the complainant.

ls. l he respon.lent no.2 i.e., M /s. Samyak Projects PvtLtd has raised an objection

that there is no priviry of conrract betlveen rhe complainant and

rcspondent no.2 as it was dre sole responsibiliry ol respondent no. I ro

construct and handover the units to the allottees. The respondenr no.2

further submitted thatas perclause 9.2 ofthe MOU executed berw€en the

respondent no.l and respondent no.2, it was rhe sole

responsibility/obLgat,on of the respondent no.1 towards the allottees ro

develop the projectand bandover the possession and allthe consideration

amount has been received by respondentno.l lrom the allottees.

14.'lheAuthorityobservesthattheFlatBuyerAgreementdated29.0l.20l6was

duly executed betlveen the complainapts aDd respondent oo.1, with

respondent no.z, N{/s Samyak Projects Pvt. Ltd., being a confirming party

to the said agreemeDt. lt is iurther observed, based on the submissions oi

respondent no.2, that it had earlier entered into a Memorandum of

Und.rstan.linC (MoU) dated 06.09.2011 with respondentno.l,which was

subsequently superseded by r loint Venture Agreement []VAJ dated

24.0s.2013. As per the terms of the JVd the entire development ol the

proiect, includine internal development works, commercial areas, and



*HARERA
S- eunLtcnnrtr

C, mpLa ntNo llhb of2n2l

oth€r ancillary developmentsi was to be und€rtaken by respondent no.1

at its owr cost, and after obtain,ngall requisite appromls, sanctiont and

17

lmportantl). both thc Moll and rhe IVA were agree.rents executed excl]silely

berween respondent no.l ed respondenr .o.2 and the complainots were

neither a pany lo these ag.eements nor was the arangemenr disclosed to rhe

complainanls. no. did thc compluinank have an) role in its execurion. The

documenr esbblishiig the leeal rlationship bcl\!c.n the complainer d the

respondenrs .emains the llat Buyer Agreemenl daled 26.09.2012, !o which

respondenr no.2 is a contiming party. Therefore, rhe objection raised by

rcspondenl no.2 re8.rdin8 the absence ol prilil) of contract with the

conrplai.ants h withoui me.il and is accordi.gly rejected.

C.lll. Obiection regarding staius quo b€ing imposed by the Learned
Arbitrator on the proiect,

16. lhe responde.t no.2 has.aised an objection that since the arbitration

proceedings a.e going on between the respondent no.1 and respondent

no 2, status quo has been imposed bythe Learned Arbitratoron the project

and thus thc unit cannot be handed over to the conrplarnant.

The Authority observes that the respondent no.2 terminated the MOU and

the IVA that was executed betlveen the respondents vide notice dated

02.02.2021and issued a public notice in respect of the termlnadon of the

MOU. The matterpursuanttothe disputewas referred to theHon'ble Delhi

High Court under Section 9 olthe Arbitration and Conciliation Act, 1996

and vide order dated 22.01.2021, Hon'ble lustice A. K. Siki, formeriudge

of the Hon'ble supreme Court of India has been appointed as a sole
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arbitratoroflhe Arb,tral Trbunalbythe Hon'ble Delhi High Court. As p€r

the order dated 31.08.2021, the Hon'ble Tribunal observed thar the

construction ofthe project is almostcompleteand the respond€nt no.l has

applied aor06cupancyCertificate.Asperthe presentstatusoftheproject,

itwould be aptthat the respondent no.2 also does not dealwith the projest

by entering into any arrangementwith third parties duringthe pendency

oathese proceedings and/or till turther orders.

18. The Authoriry,s otthe view thar th€ order dated 31.08.2021is Iimited to

the extenr ot (he dispute inter (e rhe respondenti and does not bar the

jurisdiction ofthis Authority to grant rellef to the complainant under the'i
provrsrons ofrhe Act. 2016.

H. Findines on the reliefsought by the complairanLs.

handover the possession ofthe unit toH.l Direct the respondent to
the complainants.

H.ll Diroct the respondent to pay the interest at the prescribed rate
of 1a% per annum on the amount of Rs.63,26,612.16l-.

H.lll Direct the respondentto pay Rs.13,50,000/- to thecomplainants
on account of delay possession charges.

H.lV Pass an order to pay the penaltyto th€ complainant on account
ofdelay in delivering possession ofthe unit.

L!'l'htaL,oves.lldrclielsareitrtljconnc.tcd,thusartbein,ldealttogethcr ln

the present complaint, the complainants booked a unit bearing no. 1303,

8lock/'Iower B, in the project "Ansal Heights" Sector 86 by the

respondenls lor a sale consid.ration of Rs.s6,84,88:1.80/- and they have

paid a sum of Rs.63,26,212.16l-A buyer's agreement dated 29.01.2016

was executed betlveen the complainants and respondent no. 1 wherein
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respondent Do.2 was the confirming parry. As per clause 31 olthe BBA,

respondent no.l wasobligatedto complete the construction ofthe project

and hand over the possession olthe subject unit within 42 months irom

obtaining allthe required sanctions and approval sanctions and approval

necessary for commencement ofconstruct,on, whichever is later. The due

date of possession comes out to be 29.01.2020.1he occupation certificate

for the projcct has notyct b..n obtaiDed fiom the conrpetentauthority.

20. The respond€nt no. 2(land owner) and respondent no. l(developer)

entsred into a MoU dated 06.09.2011 whereby the development and

marketiDg ofthe proiectwas to be doDe by thc respondent no. 1 in terms

of the license/permissions granted by the D'I'CP, Haryana. After the

aloresaid arrangement got fructified, the IVA dated 24.05.2013 was

entered into between lhe parties. Upon tailure ol respondent no. 1 to

perfonn its obligations and complele the constructron of the project

within the agreed timeline, .espondent no. 2 terminated the said lvloU vide

notice dirted 02.02.2021 a.d issued a public nohce in newspaper for

tcrmiDation ofthe l\4ou. lhe matter pursuant to the dispute was referred

to the Delhi High Court under section 9 of the Arbitration & Conciliation

Act, 1996 and vide order dated 22.01.2021 tlon'ble High Court of Dclhi

appointed rhe Hon'ble lusticc A.K. sikri, former ludge of the Honble

Supreme Cout ol India as a sole arbrtrator of,\ ) rtral 'ltibunal.

21. The complainant i.e., Ansal Housing Pvt. Ltd. in the petition sought various

reliefs including to stay the operation of the termination leBer dated
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10.11.2020 and the public notice dated 16.12.2020 till the ffnal arbitral

award is given. The Arbitral Tribunal vide orderdated 31.08.2021 granted

no stay on termination notice dated 10.11.2020 and no restrainjng order

inthls regard was passed against the M/s Samyak Projects Pvr Ltd.

Complarot No. 1366 of2023

22 The Authority is of the view that the Flat Buyer Agreement dated

29.01.2016 was signed by the complainants and the respondent no. 1. The

respondent no. 2 is a conirning parry to drat Agreement and the

respondent no. 2(land ownerl and respondent no. 1(developer) entered

rnlo sepnra!e agreements whereby the development and marketing ofthe

prolect was to be done by the respondent Do. 1 in terms of the

license/permissions granted by the DlCP, Haryana. Although the

rcspondent no.2 i.e., Samyak Projects Pvt. Ltd. cancelled the agreement

vide te.mination notice dated 10.11.2020 aDd rhe matter is sub iudice

before the arbitral tribunal appointed by Delhi High Court vide order

dated 2201.2021. It is relevant to iefer the definition of the term

'Promotcr' under the section 2(zk)of the Real Estate [Regulation and

Developmentl Act, 2016.

(zk) "pranoter" meons

(i) o p.rcon who canstru.ts ar causes to be .onsbucted an

h(lepehdent buildjng or o building cohsisting oI

oportnets, ot converts an existing building or o port

thereol into oponnents, fat th. purpose oI sell)ns ott or

tone of the opo.tnents ta other pe6ans ond includa his
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(n) a person who develaps lond inta o pralect, whether or no,

the person oko cohttructs stuctures on ony of the plats,

fo. th e p u t pose ol s. I li n ! to oth q pe 6rn s o I I ar sah e of th e

plats in thc toi.l pt.ldct flhethet wtttt or withaut

\tru.tures thetean: or

[r,, ]urxr*
23. In view of the above fa.ts and circumstances as well as the fact that the

arbitration proceedinSs betwccn rcspondcnt no.1 .nd respondent no.2

are still ongoing, the Authority is ofthe considered view that the liability

under provisions of Section 18f1) of the Act & Rules read with builder

buyer asre.ment shall be bor.e by both the respondents jointly and

severally and the liability to ha.dover the unit shall lie aho lie with the

26 The conrplainants intend to contiruewiththc proiectandare seekingdelay

possession charges interest on the amount pard. Proviso to sectioD 18

p.ovides that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month oi

delay, tillthe handirgover ofpossession, at such rate as may be prescribed

and it has been prcscribed under rule 15 ofthe rules:

"Secriot 10: - Retuh ofdm@nt and @mpa&ti@
18(1). f the pronoter loib to conplete or is unobte to gi@
posyssion olon apottnent ploa or bulldinlt..
la) n occanldnce with the tems ol the uereenqr lot ste ot,
a\ rhe .o\e nat b2. dLl! \onple@d bt t h" doe spa fi"d thereta-

lb) dte to dhconrinuance ol his busine$ as a dewloper on
occotnr of spension or revo.otion olthe registmtion undet this
Act or lor on! oth, rcoen,
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he sholl be tioble on denand to the ottottees, m case the
allouee wnhes to withdro\| foh the prcject, without prejudjce to
dn! ather renredravoilabte to return the onount receive.t by
him ht respect of that aportment, ntoa buittti'tg, os the @se
may be, with hlerest at such rote os nor be prescribe.I in this
behotltn.lu.lns.atnpen:oton tn the nnnnet at uovided Lnder
thnA.t:
Ptorided that wherc an otlo ee does nat i ntend to wittultaw lrcn
the prcject, he thollbe poid, b! the yoho|., intercstlor ewry
n on r h.l.t etoy, ti I I t h e hd n.l i h g ove r af t he pas sc s n n, a t s uc h tdte
arnay bc prctribrl '

Uinphdsis supplied)
27 Clause 31oi the flat Iluyer Agreement (in shorr, agreement) provides for

handing over of,possession and is reproduced below:

31. The Derelaper sholl allet p.sse$tan of Lhe Unjt wirhih 42
nontk ftun) Lt)..lote oIe\ecutia iAgtenleh| ot ||thin 42
nohth\ lrom the date olohtoinihg o the rcquircd sonctions ond
o pprcva I soncti on s u n d a p prcva I ned so ry l'ot co tnnena ne nt al
canstruction, whichever is latet subject to tinel! paynent al alt
.tu$ by the Bure. ana subkt to lorce hakie drcumstorc* 6
dcs.tibed in clouse 32 lurther therc 1)all be o gtoce period of 6
nonths allo||ed to .leleloper oter und obovc thc petiod af42
nanths os dbavc in oll.nnlt tht poec\bn aJthe tnit..

2Ll. Due date of possession and admissibility orgrace period: As per clause

3l ofthe agreement dated 29.01.2016, the possession ofrhe allotted unit

sas supposed to be off€red within a stipulated timeframe of42 months

lrom tlre date olexecution ofthe agreement or wrthin 42 monrhs from the

date ol obtaining all required sanctions and approvals necessary for

unqualif,ed grace

ol .onsrru,lion, whrrhever rs larer. Furrher, an

period of 6 months is agreed between the parties over

and above the period of 42 months. The date of obtaining the required

sanctions and approvals is not known. Thereiore, the due date is

calculated irom date ofexecution offlat buyer agreement i.€., 29.01.2016.
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Hence, the due date comcs out to be 29.01.2020 includinggrace period oi

6 nronths as it is unqualilied.

29. Payment of delay possession charges at prescribed rate ofinterest:

The complainants are seeking delay possession charges at the prescribed

rirte ofinterest. Proviso to section 18 provides tharwhere an altotteedoes

notintend to ivithdraw irom the project, he shau be paid, by rhe promoter,

interest for every month or delay, till the handing over of possession, at

such rate as nray be prescribcd and it has been presc.ibed under rule 15

ofthe rules. Rulc 15 ha's t)eer reproduced as under:

Rule 15. Preschbe.l rate ol interest- IProvitu to sectioa 12, sdtiot
18 and sub-sectlon (4) ond subse.tiot (7) ol section 191
(1) Fot the purpase alptorso to se.tton 12;section 13)and sub-

scctions (4) a d (7) oI section 1e, the "interest ot the rcte
prescribed" sholl bc the state Ronk al lndiu htshest mottlinal
tastollehdnlt xc +2%.:

P.ovi.led thot in Lase the State sankaltndid norgjnol cost al
lendtng tote(lttCLR) is notin use, itsho bc rcplaced b! such
benchnork lending nts which the Stote Bank of lndia na! lix
from tine to tihe lot lendlns'ta the sene.ol public.

30 lhe legrslature in its wisdom in the subordinatc legislation under the

provisron ol rulc 15 of the rules, has dcternrincd thc prescribed rate of

interest. 'lhe rate of nrterest so determined by the legislature, is

reasoDable and if the said rule is lollowed to award the interest, it will

ensu.e unitbrm practice in all the cases.

31. Consequently, as per website oftheState Ba.k oflndia i.e.,

the marginal cost of lending rate (in shorl MCLR) as on date i.e.,

'16.04.2025 is 9.LOn/o. Accordingly, the prescribed rate ofinterest willbe

marginal cost of lending rate + 20 i.e! 1!.l0o/o.



32. The definition ofterm interest'as defined under sectlon z(za) oftheAct

provides that the rate of interest chargeable from the allottee by the

promoter, in case ofdef.ult, shall be equal to the rate of inrerest which the

promoter shall be liable to pay the allottee, in case of defaull The relevanr

section is reproduced below:

BHARER.
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''(za) 'inbren heoht tha rutes altntere! poyable b! the prohoterar
theollanea atthecuse naf be.

Lolona'nn Fot thp p"aote olrht,tlor\e
t.t L\etotpuft-tc,-t, \dtseoblpJmn t\aotlo|"" byrh" praaote,

1ncaseold4oth shollbeequalt the rate alintetenwhich the
p.onoter shollbc hable to poy the allottee, in cos oldelauk;

(tl E intercn polabt. b! the pronote. ta the ullouee sholl be fron
the dote t he prcnatet rcceived the onarnt or oh! port theteal
till the dote the onount or port thercoJonA intuten thercon 6
refunded, ond the interest pdtoble by the ollottee ta the
pronoter shott be lran the date the ollanee dehults in poynent
to thc prcnotcr till thedote it ispoidi

33. Therelore, interest on the delay payments tuonr the complainants shall be

charged at the prescribed rate i.e., 11.10olo by the respondent/promoter

which is the same as is be,nggranted to them in case of,delayed possession

3,1 0n consideration of the documents available on record and submissions

made by the parties regardjng contravention as per provisions olthe Act,

the authority is satisfied that the respondent is in contravention of the

section 11(.1)(al ol the Act by not handing ovcr possession by the due date

as pe. the ag.eenrent. By virtue of clause 3 1 of the b uyer's agreement, the

possession of the subject unit was to be delivered within stipulated time

i.e., by 29.01.2020 . However, till date no occupation certificate has been
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re€€ivedby respondents and neither possession has been handed over to

the complainant till date.

The Authoriry ls ofconsidered view that theie is delay on the pan ofthe

respondents to offer ofpossession ofthe alloited unit to the complainants

as per the terms and cond,tions of the buyer's agreement dared

29.01-2015. Accordingly, it is the failure ofthe respondetrt/promoter to

tullilits obligations and responsibiFttdq!perthe agreement to hand over

the possession within the stipulqt€!rperbd.

36. Accordingly, the non-cornpliance of the nrandate contained ,n section

lltal{a) read with section 18(1) of the Act on the part of, the

respondent/promoter is established.As such, theallottee shallbe pa,d by

ihe promoter interest for every month of delay from the due date of

possession i.e., 29.01.2020 till the date ofvalid offer of possession plus 2

months after obtaining occupation certificate from the competent

authorj(y or actual handlng ovcr oi possession, whichever is earlierr ai

prescribed rate i.e., 11.10% p.a. as per proviso to section 18[1] of the Act

read with rule 15 oadre rules.

respondent lllegally, unlawfu lly and deliberately.

37. TheAuthority observes that the above mentioned reliefis not clear and is

vague. Hence, the Au thority cannot adjudicate on th€ same.

H.V. Pass an order to waive off as is being demanded by the

H.vl. Direct dre respondctrt not to charge any charges other than the
basicsale priceand ifany is beingcharged bythe respondent,then



the same may kindly be waived off beins illesal, null, void, ab-
lnitio, non-est in the eyes oflaw and not bnrding upon the rights of
th€ complainants in any manner.

38. As per clause 6 and claus. 7 of the Buyer's Agreemenr dated 29.01.2016,

the complainants-allottees in add ition to the bnsic sale p rice, agreed ro pay

propcfty tax, se /icc rax, ground renror any orher taxes bywhatever nnme

called, in connection with the execution aDd sale ofproject and EDC, IDC,

Cost ol external electrincation, cost of seweragc trcannent plan, electric

connecljon, watcr mpplv conncctlon ch:rges, scwer connection charges

etc as appiicable ir the projcct. lhus, no direclions restrictjng rhe

respondents tiom charging any other charges orher than the basic sale

price cannot be given to the respoodents. Although, the respondents are

di.ect.d not to ch.rge anything that is not part ol the Buyer's Agreenrent.

Il. Vl I. Direct the respondent to pay Rs.45,64,620 to the complainants on
account of rentals paid by th€m at the rate of Rs.z 5,OOO per month
with effect from August 2018 till flling ofthe prcsent complaint;

H.Vlll Direct lhe respondent to pay an amount of Rs.55,000 to the
complainants as cost of the present litigation.

:J! Ihe complainants are seeking the above nrentioned relief w.r.t.

compcnsation 'Ihe Hon ble Supreme Court ot lndia in Civil Appeal nos.

6745-6'749 al 2021 titled as M/s Newtech Promoters and Developers

Ltd. V/s State ol UP & Ors.(supra? has held thatan allottee is entitled to

claim conrpcnsation and litigation charges under Se.tions 12, 14, 18 aDd

SectioD 19 lrhich is tobe decided by theadjudicating oficeras perSection

71 :nd the quantum of compcnsation and litigation expense shall be

*HARERA
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adjudecd by the adjudicating officer having due resards to the factors

mentioned in Section 72. 'lhe adjudicaring oliicer has exclusive

jurisdiction to deal with the complaints in respect of compensation and

legal expenses. Iherefore, lhe complainants nEy approach the

adjud'cariDg officer for s{,eking the I elielolconr!ensatlon.

L Dlrections ofthe authority

10. l{ence, the Authority hereby passes this orde. and issue the folloiving

directions under section 37 ofthe Act to enntre compliaDce oaobligations

casted upon dle promoters 3s perthe iunctions entrusted to the authority

under section 3a(f)l

i The respondents/promoters jointly and severally are directed to pay

intercst at thc prescribed rat. o111.10% p.a. for elery month ofdel:ry

fronr due date orpossession i.e.,29.01.2020 till the date ofvalid offer oi

possession plus 2 months after obtaining occupatlon certificate irom

the conrpetent authority or actual handing over of possessjon,

whichever is earli.'ri 3t prescribed rate ,.e., I l.10ol, p.a. as per proviso

to section 18(11oftheAct read with rule 15 ofthe rules.

ii. The respondents are directed to hand over the actual physical possession

of thc unir to the complainants Mthin 2 months after obtaining

o.cLrpition certificate

i]i. The rrlte olinterest chargcable trom the allotlee by the promoter, ,n case

ol default shall be charged at the prescribed rate i.e., 11.100/0 by the

respondent/promoter which is the sam. rate of interest which the

promoter shall be liablo to pay thc allottees, in casc oldefault i.e., the

delayed possession charges as per section 2(zal oitheAct.
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The complainants are directed to pay outstanding dues, if any, aite.

adjustment ofinterestfor the delayed period.

The respondents are directed to pay arrears ofinterest accrued within 90

days from the date olorder ofthis order and interest for every monrh

ofdelay shall be paid by the promoter to the allottecs belore 1oth ofthe

subsequent month as perrule 16(2) ofthe rulesas perrule 16(21ofthe

l he respondents shallnot charge aqlthinSfrom the complainants whi.h i

,v.

41. Complaintstands disposed oa

42. File be consigned to regisiry.

not the pan ofrhe agreement.
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