HARERA Complaint No. 4215 of 2024

=2, GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no.: 4215 0f 2024
Date of decision:- 07.05.2025
1. Sunil
2. Ritesh

Both R/o: - RZF-2 /56A, Street No.-3,
Mahavir Enclave, Nasirpur Road, -
New Delhi-110045 BN Complainants

baggs ok

[ AY A%

- Versus
1. M/s. Ansal Housing Limited &’
Regd. office: 606, Floor-6'", Indra Prakash,
21, Barakhamba Road, New Delhi-110001,

2. M/s. Samyak Projects Pvt. Ltd |
Regd. Office: 111, Floor-1%, Anéﬂ]@sh Bhawan,22 Respondents
K.G. Marg, New Delhi-110001. i :

CORAM:

Shri Ashok Sangwan t i . Member
APPEARANCE: P

Harshit Goyal Complainant
Amandeep Kadyan(R-1) Respondents
Shankar Vij (R-2)

ORDER
1. The present complaint dated 03.09.2024 has been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation

A/
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Complaint No. 4215 of 2024

and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

the Rules) for violation of section 11(4)(a) of the Act wherein itis inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions as provided under the provision of the Act

or the Rules and regulations made there under or to the allottees as per

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the g#ai}%ﬁfsale consideration, the amount

paid by the complainant, date of {grppmed handing over the possession

and delay period, if any, have haen detaf[éﬂ in Ehe following tabular form:

—

S.N. | Particulars 'Detalls |
1. | Name and luéaﬁon uf ""A sals. HUB 8% Boulevard” at Sector-83,
project Gur grani, .. |
2. | Projectarea | 1 2.60 Acres
3. | Nature of Project " | Commercial Project
4. | DTCP license - |71 0£2010 dated 15.09.2010
- Valid upto 14.09.2018
|} (for.98.781 actes)
5. | Name of Licensee ' |'M/s Vatika Limited
(for Total Licensed area of 98.781 acres)
6. | Rera registered Registered
Vide registration no. 09 of 2018 dated
08.01.2018
Valid upto 31.12.2020
7. | Unit No. F-066, Shop at First Floor
(As mentioned in BBA at page no. 25 of
| - complaint)
8. | Unit area admeasuring 200.59 sq. ft. (Carpet Area)
(As mentioned in BBA at page no. 25 of
complaint)
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9. | Allotment letter ot avstlable
10.| Agreement For Sale 25.06.2018

- (As on page no.21 of complaint)
11. Possession clause 5. Time is Essence

The Vendor shall abide by the time
schedule for completing the project
as disclosed at the time of
registration of the project with the
Authority and towards handing over
the said unit alongwith parking (if
applicable) to the vendee and the
J; “gommon areas to the association of
: 2ndees or the competent authority, as
e 5 .case may be, as provided under
j ’%uleZ(‘i](f] of the Rules, 2017,

(As per BBA at page 32 of complaint)
12.| Due date of possession 30.06.2021

(31.12.2020- As mentioned on the |
! 's website + 6 months on account of

Vide  proceedings  dated
19 13:2025, the same was inadvertently
- reuurded as 31.12.2020 and the grace
. _Fp.aﬂed of 6 months on account of Covid-

13. Total Sale Cu f’deratig | Rs/44,04, 4
(inclusive of BSP, EDC & '[j s mentfuned in BBA at page no. 25 of

PLC) -cumplamt] A
14., Amount paid by | Rs.17,63,147.02/- [40%)]
complainants Payment receipt issued by M/s Ansal

Housing & Construction Ltd.
(As per receipts provided at page no.57 to
61 of complaint)

15.| Payment Plan 1. At the time of booking - 40% (basic +
(Schedule -C) allied charges)
2. On offer of possession - 60% (basic +
] allied charges)
v
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page 52 of complaint)

(As pef_schedu!e - C annexed with BBA at

16.{ Occupation certificate Not obtained
17.| Offer for possession Not offered
Facts of the complaint:

The complainants have made the following submissions in the complaint:

That the complainants are innocent allottees of the real estate project
namely “Ansals HUB 83 Boulevard" sil;uau—:-d at Sector 83, Gurugram

being developed by the respnnden%gﬂ: _any,

. Thatthe respondentno.1isa rezﬁ as%ajf ‘development company and co-

promoter of real estate project in qu&sﬂgn. The respondent no. 2 is also
a real estate development company and co-promoter of the real estate

project in question.

That the respnndent no 2 ent&re+ into an-MOU Agreement dated
12.04.2013 with respondent no 1 wlﬁerel:__ry the development and
marketing of the commercial project was undertaken by the respondent
no 1 on the project. However, respuiid ﬁnn‘ 2 had terminated the MOU
agreement dated 12. Eﬁ 201 3“v1d% ﬂ‘on@“ﬂated 10:11.2020 in respect of
construction and deve!upment of the prufect in question. Thereafter,
respondent no 2 had taken possession of the real estate project in
question vide Possession Letter &ated i4.10.2021 and was awarded
with responsibility of development of the project along with
responsibility of receiving and payment of monies to the allottees vide
arbitration order dated 31.08.2021

The Builder Buyer Agreement was duly executed between complainants
and the respondent no 1 on 25.06.2018 in respect of booked unit
bearing shop no F- 066, First Floor measuring 200.59 sq.ft. carpet area
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in the project “Ansals HUB 83 Boulevard” situated at Sector 83,

Gurugram.

V. As per clause 5 of the Builder Buyer Agreement dated 25.06.2018, the
respondents were liable to deliver the possession of the booked unit
within timeline mentioned in RERA Registration Certificate bearing 9 of
2018 of 31.12.2020. The due date of delivery of possession of
31.12.2020 has already expired. However, the respondents failed to
deliver possession of the booked unit and obtain Occupation Certificate
till date. The respondents have gg%gled to pay accrued delayed

e

possession charges for the per'iod y-in delivery of possession to

the complainants till date.

VI. The respondent no/2, issued a Public Nut[ce dated 04.05.2023
requesting the al]utt;ees to submit all-d¢ cuments mlrespect of booked
unit for the purpose af’ venﬁdan+n f ﬁlluttees of the project in
question. The cumplamants had duly sub 1ttgd all documents in respect
of booked unit vide Reply Letter dated 06 05.2023 sent by Indian Postal
Services on 08.05.2023 to the respgqgﬂs.

VII. As per the agreed payment plan’ aﬁﬁ}h&df as “Schedule C" of the
Agreement dated 25.06.2018, the total sle consideration of the booked
unit was to be paid in 40:60, 40Y% at the time of booking and 60% at the
time of offer of possession.

VIIL. As per the agreed payment plan, the complainants had already paid
Rs.17,63,147.02/- out of agreed total sale consideration of
Rs.44,04,526.44 /- to the respondent no 1 on a ti mely basis.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s):-
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i. Direct the respondents to pay delayed possession charges at the

prescribed rate of interest to the complainants from the due date of

possession to the offer of possession along with interest.

li. Direct the respondents to handover possession of the unit along with

Occupancy Certificate in favour of the complainants.

lil. Direct the respondents to execute and register the sale deed in favour of

D.

5. Therespondent no.1 i.e, M/s Ansal,ﬂa

the complainants,

Reply filed on behalf of respondent nn,l

u%pg and Construction Limited has

made the following submissions: | )

I. That the complainants had bnnked s‘hup beanng no. F-066 in an

.

][[1

upcoming project “Ansal Boulevard"- Sector 83, Gurugram of the
answering respondent. Upon. the sah&actmn of: ‘the complainants, a

Builder Buyer Agreement was exec&ted between the parties on
25.06.2018. |

That even if the complaint is admitteid to be true and correct, the
agreement which was signed. in Eh%y%aqm withnut coercion or any
duress cannot be called in guesuumnocﬁyu It isisubmitted that the clause
7.6 of the builder buyer agreement pr?wde_s for compensation in the
event of a delay in giving possession. However, the same clause also
provides for the exception that the vendor shall not be liable to pay
compensation in case of occurrence of “Force Majeure” and the present
project is delayed due to force majeure and not because of the default of

the respondent.

That the Builder Buyer Agreement provides for such eventualities and

the cause for delay is completely covered in the said clause. The

V1
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respondent ought to have complied with the orders of the Hon'ble High
Court of Punjab and Haryana at Chandigarh in CWP No. 20032 of 2008,
dated 16.07.2012, 31.07.2012, 21.08.2012. The said orders banned the

extraction of water which is the backbone of the construction process.

Similarly, the complaint itself reveals that the correspondence from the
respondent specifies force majeure, demonetization and the orders of
the Hon'ble NGT prohibiting construction in and around Delhi and the

COVID -19 pandemic among others as the causes which contributed to

the stalling of the project at crucial]un _'_ ures for considerable spells.

IV. That the complainant had s:éﬁ:qf ,and agreed on Builder Buyer
Agreement dated 25.06:2018, That,p_em#ai ofthe said agreement would
show thatitisa Tn‘pmrﬁte Agreement wﬁbrein respondent no.2 i.e, M/s.
M/s Samyak Projects P Pvt. Ltd is ajsq\? pa

V. That the perusal of the Builder quen Agreement would show that
respondent no.2 not only possesses _al] the rights and unfettered
ownership of the said land, butalso is a d&é{g[oper in the said project. That

the operating lines of the Builder Bgy@f'{greement are as follow:

“The Developer has entered fnt&-gn'-agﬁemem with the Confirming Party 3
i.e. M/s Samyak Projects Pvt. Ltd to jointly promate, develop and market
the proposed project being developed on the land as aforesaid.”

VL. That the respondent no. 2 in terms of its arrangement with the
answering respondent could not develop the said project well within
time as was agreed, the delay, if any, is on the part of respondent no.2
and not on the part of respondent no.1, because the construction and

development of the project was undertaken by respondent no.2,

VII. That in an arbitral proceeding before the Ld. Arbitrator Justice A.K

v
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Sikri, respondent no.2 has taken over the present project for completion

of the project and the answering respondent has no locus or saying in

the present project.

That in order to give a complete picture of the dispute ongoing, it is
relevant to brief out the facts of the case from the very outset. It is
submitted that respondent no.2 is the title holder the plot of land,
admeasuring 2.60 acres situated in Village Sihi, Tehsil & District Gurgaon
in Sector 83 of Gurgaon Manesar Urban L‘.mnplex Master Plan,

|--. 3
r'f-

That the respondent no.2 apprﬁa_ il

he answering respondent for
development of a commercial prdjéct to.be developed over the said
parcel of land, and pursuant to severfa! discussions, negotiations and
after bargain, the answering respondent entered into a Memorandum of
Understanding with respondent I;jﬂ'.z on 12.04.2013, for the purpose of

development and construction of a commercial complex on a the afore

said parcel of land |

At the time of execution of the Mol e;iﬂn April 2013, respondent no.1
also paid a Non- Refunda%y]e Secu ‘hﬁﬁgqswﬁﬂ{sé,ﬂﬂ 00,000/- (Rupees
to the respondent no.2, as per th: undemtandlng of the parties under
Clause 13 of the said Mol, receipt of which was acknowledged by

respondent no.2.

As far as the revenue sharing between the parties was concerned, it was
mutually agreed between the parties that revenue generated from this
project will be at 55:45 between respondent no.1 and respondent no.2

respectively.

XII. The sharing ratio in the MoU was also framed/designed in such a
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manner, that for the first 75 crore received as sale consideration, the

respondent no.2 shall get 75% of the same and merely 25% comes to
respondent no.1. The final sharing ratio was 45% to respondent no.2 and
55% to respondent no.1. Hence, respondent no.1 was entitled to receive

a substantial amount at the later stage of the construction.

That respondent no.1 also had financially assisted respondent no.2 to the
tune of Rs.32.5 crore, to get abovementioned parcel of land transferred

from the erstwhile owner in respundent,nn 2's name,

That the answering respnndent W#trucnng the project at a rapid
pace, however, respondent no.2 was tﬁusrng regular impediment like
delay in repayment of the advance uf#s}z S crﬂres and further not
cooperating in the other compliances. Also, in Nn\fember 2016, when the
Government of India banned the 590 1000 Rupees note, the same
made a huge impact dn-th&paeb uﬁcojps ction ﬁﬁan}r real estate project.
It is a matter of common knowledge, that major part of transactions, be
it payment to contractors, labours etc. are done through cash only and

banning the same, adversely affecfed ﬂie cunstructiun in the year 2016-
i wﬁ .
27,

Apart from the aforesaid, Orders passedlby the National Green Tribunal
whereby mining of sand was banned in Haryana and Rajasthan in 2014
- 15 badly affected the pace of construction in the year 2014 and 2015.
The Hon'ble Punjab & Haryana High Court in the year 2012-2015 had
banned the ground water extraction in the reign of Haryana, reason of
which the water supply completely stopped in the construction site, This
compelled the answering respondent to get the supply of water from

tankers etc. which goes without saying, was very less in supply if
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cumpared to earlier. In 2016, during the Jat Agitation in Haryana, trains

and buses were stopped & burnt, which not only prevented innumerous
labours from reaching the site but also the tractors & trollies of suppliers
which highly affected the pace. In April 2015 & November 2015, and
further in 2016 -18, the Hon'ble National Green Tribunal also directed to
stop construction in Delhi NCR to prevent emission of dust which made

the construction at a standstill.

XVI. In addition to the abovesaid, the nation:came to a standstill after the
outbreak of Covid-19 in the entag}a 3\Erld. The period wherein the
lockdown was imposed and wherein, the laborers’ migrated to their

native places, made it impossible to havé any kind of construction from

March 2020 - August 2020: That, even after August 2020, the pace of the

construction was not very rapid, @h@n e fact }hgt iFhem- was shortage

of laborers’ and also since the Covid -1 d was also at its peak, pace was
much slower if compared to pre-coro times:'l‘he abovementioned
conditions were beyond the control of the respundent and will come

under the ambit of Force Majeure’ ei}ignta
.‘-lﬁ - :.- & | ™
XVII. That when respondent no.2 had enough of the share from the sale

proceeds, in order te arm twist respondent no.l sent a notice for
termination dated 10.11.2020, and terminated the MoU, Pursuant to the
illegal termination, respondent no.1 approached the Hon’ble Delhi High
Court under Section 9 of the Arbitration & Conciliation Act 1996, and
sought an interim direction to restrain respondent no.2 from creating
any third-party interest. Parallelly, respondent no.1 invoked the dispute
resolution clause of the MoU and approached the Hon'ble High Court for
appointment of a Sole Arbitrator, and wherein the Hon'ble High Court,
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appointed Justice Arjan Kumar Sikri, Former Judge, Supreme Court of

India, as a Sole Arbitrator.

That the petition under Section-9 of the Arbitration & Conciliation Act
1996, was converted into an application under Section- 17 of the Act, and
the interim relief which was sought before the Hon'ble High Court was
therefore sought before the Learned Sole Arbitrator. During the
pendency of the abovementioned application, the Arbitral Tribunal vide
Procedural Order No. 04 dated 05, 133 20‘21 directed both the parties to
submit their respective prnpnsalfﬂ]}

A hg over the task of completion
e A

of the balance construction work of th pra;ect In compliance of such

direction, both the parties had submitted their respective proposal(s).

That vide order dated 31.08.2021, the_%rbitra‘li Tribuna] dismissed the
application of respondent no.1, and ﬁefu_sed to stay the notice of
termination. In para 57 and 58 of the Order dated 31.08.2021, the
Arbitral Tribunal referred about the proposals submitted by both the
parties, proposing their action xpﬁn fgr completion of the balance
construction work in relation to tﬁE*ﬁ?ﬁJEEt.__ .

The Arbitral Tribunaf*s‘intent-beﬁ'f}ld sé;ekﬁig the best proposals from
both the parties for completing the' balance  construction was to
somewhere pass an order on equity, which could have been passed only
by consent of both the parties. An order without consent for ensuring the
unobstructed, unhindered and unimpeached pace of construction’ could
not be passed by the Arbitral Tribunal owing to the embargo of Section
28(2) of the Arbitration Act.

Although, respondent no.1 itself was competent enough to complete the

project on its own within a period of fifteen months, as assured by it
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through its proposed plan of action, but since respondent no.2 had

proposed to complete the balance construction within a period of 10
months, respondent no.1 without prejudice to its legal rights, remedies
and claims, consented (by filing an application) to the proposal
submitted for completion of the balance construction work of project, to

ensure that the dispute between the respondents must not hamper the

interest of the project.

In compliance of the order dated }3 10.2021, the physical possession of
the project site was handed over ty“fe L indent no.1 to respondent no.2
on 14.10.2021 at 3:00 P,M. The en;:ire records of the project, viz
customer ledgers, builder huyer agreﬂments title deeds, fire NOC,
building plans etc. were shared with tﬁe respnpdf.-nt no.2 via Google
Drive, vide email datecl_il 10. 2{}2}1

Furthermore, it was undertaken b}r respondent no.2, which is recorded
in the Order dated 02.09.2022, that the avera‘ﬂ construction of the
project shall be completed within 9 munﬂ;ls i.e., by the end of June 2023.
During the proce&dings dated 1110:’2&2_22 respondent no.1 informed the
Arbitral Tribunal, t@at' some of the Lall‘t_:tl;_ees of the project are
approaching respondent no.1 with the gr;evauces' that respondent no.2
is not recognizing their rights as buyers, and is instigating those allottees
to file cases against respondent no.1, On such information, respondent
no.2 made a baseless excuse that there is no Tripartite Agreement
(between the Samyak, Ansal and the Allottee), and therefore, it is not
recognizing the allottees. This fact is recorded in the Order dated

11.10.2022.

XXIV. Pertinent to mention, that in terms of the MoU dated 12.04.2013,
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respondent no.1 was authorized to enter into Agreement(s) with any

allottee, and there was no requirement for ratification of the respondent
no.Z, being a landowner. At the threshold after the execution of the MoU,
there were some agreements, wherein, respondent no.2 being the
landowner had also affixed its seal in the Builder - Buyer Agreements.
However, after sometime, respondent no.1 was executing Bilateral
Agreements with the allotees (on the basis of the MoU) as respondent
no.2 was not cooperating. Furthermare, those allottees have also made
the payments through banking chag;p_el i
details, be it the Builder Buyer Agr\l?ﬁﬂ'l
already provided to respondent no 2 .vid;the Google Drive sent through
email on 21.10.2021. .

All these facts were put forth hef the m'hltrai Tribunal, On
11.10.2022, when the issue nfnutrecapgn zing the alluttees was taken up,

%!

: "respondent no.1 and all these

ntand the customer ledger, are

the Arbitral Tribunal passed order direc ng the respundent no.2 to not
create any third-party rights over any urula until and unless this issue of

bilateral agreement is resafved : IR ‘dq‘ 7

i
Furthermore, on 04.05,2023, in GT[FEI' m}embe the abovementioned, it
was further directed by the Arbitral Tribunal to respondent no.2 to visit
the office of respondent no.1 on 08.05.2023 at 11:00 am and satisfy itself
with the genuineness of all bilateral builder buyer agreement. On the
directions of the Arbitral Tribunal, the representatives of respondent
no.2 visited the office of respondent no.1 on 17.05.2023. However,
despite verifying all the documents, neither any clarity was given by
respondent no.2, nor respondent no.2 desisted from its mala fide actions.
Pertinent to mention, pursuant to the meeting held on 17.05.2023,

despite not finding any lacuna on any transaction, respondent no.2
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started persuading the allottees to sign an Addendum Agreement with it.

The attempt to sign addendum agreements with allottees by respondent
no.2 was unnecessary & unwarranted. At the time of handing over the
project site it was expressly mentioned, that respondent no.2 shall be
entitled to only enter into agreements with new allottees and not with
existing allottees. The agreements entered by respondent no.1 with the
existing allottees are valid & subsisting, and therefore, there is no
requirement of signing any addendmn dgreement.

The Arbitral Tribunal in its Ordel;: ﬁ& ﬁz 09.2022, has made it clear,
that respondent no.2 shall camm{ﬁ a l Wlth the existing allottees only

to the extent of collecting sale cnnsidﬂatmna from them. The act of
respondent no.2 to axecute addendumagreemenl:wnh the allottees goes
completely against the Order(s) and u ertajdng given to the Arbitral
Tribunal. 1 r‘r

Again, during the hearing held on 29.@.2923, it was directed by the
Arbitral Tribunal, in order to resolve the issue of bilateral agreement, to
send a list of all the allottees along! witﬁ all necessary particulars to
respondent no.2. It wasfurther d;f;étad'ﬁtﬂ respondent no.2 that within
a week of receiving such mfurmatinn, shail submit its comment with
respect to those allottees, to which the dispute remains.

Undisputedly, the said list, alané with a:!l necessary credentials were
supplied to respondent no.2 vide email dated 16.09.2023. However, till
date, respondent no.2 has not replied or filed any comment citing
objection to any such allotment. Hence, since it is unrebutted it means
that respondent no.2 has admitted all the allotment.

Despite the abovementioned, respondent no.2 in a blatant violation of

the Order dated 11.10.2022, and all further subsequent order(s), have

g
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not only started to cancel the units but have also started to create third

party rights over the same. Furthermore, it is also important to mention,
thaton 14.10.2023, when the project site was handed over to respondent
no.2 for the balance construction work, it was obligated to raise its own
funds for the said purpose, and shall not dependent upon the sale
receivables of the allottees. Furthermore, the scope of the entrusting the
balance work to respondent no.2 was very limited, and it does not entitle
the Samyak to issue cancellation letters tm the allottees. By issuing these
cancellation letters to the aIlotteesg, re.s undent no.2 has violated the
Order dated 02.09.2022 of the Arbitral Tribunal part of which is
reproduced herein below for the sake nfl}eady reference-

“8. In view of the njnre.-.mrf scnreme.-h made by the respectwe caunsef it is
drrerted that the Res o fre . e ClLs

mm_m_ﬂmm. It is atsa dﬂ‘ectecf thar the mariey S0 caHected sme be
deposited in the Escrow Account which hgs a.*ready been opened by the
Reapandent and’ .ﬂwu be: utiﬂsed sa!ei‘y ﬁ:rr the canmrerfﬂn nf the Fh:yect Itis

WWM Ib fs a - d;rectea‘ tﬁar the Cfaimanr sha."! co-
operate with the Respondent to eliable the Respﬂndent to get in touch with

the customers. It is also nkade clear that while approaching the
customers, the Respondent may br{ng to the notice of these customers
orders of this Tribunal that the Respondent is permitted to complete
this Project and collect the meoney from the customers. However, while
doing so, the Respondent shall refrain from making any disparaging
statements qua the Claimant. It is ajfsu made clear that the Claimant shall
not enter into any correspondence with the customers that it still continues
to be in the Project.”

XXXIL Due to these blatant violation of the order(s) by Samyak, Ansal has filed
two application(s), which are pending as on date:

(i) Application seeking status quo ante of the project site, and
seeking a direction to hand over the project back to Ansal for
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completing the balance work, as Samyak has failed to complete
it; and

(ii) Application seeking action of contempt against Samyak for
deliberating violating the orders of the Arbitral Tribunal.

That the act of respondent no.2 to cancel the allotments and create third
party rights is beyond the authority given by the Arbitral Tribunal, and
therefore, all these acts of respondent no.2 to cancel the allotment and
the creation of the third-party rights may be held as void, and illegal.
Reply on behalf of the respnngﬂt; 1;%{_:.2 i.e, M/s. Samyak Projects

Private Limited ﬁgmﬂ‘ m&

The respondent no.2 i.e, M/s. "S_i‘amyak Projects Private Limited has
submitted the following by way of written reply:

no.2 i.e, M/s Samyak Projects Pvt, Ltd. with respectto unit no. F-066 in the
project namely "BOULEVARD 83", situatléd in Sector-83, Gurugram,
That the complaint is liable to be dismissed at the outset as the

. That the complainant filed the presemj;mplaint against the respondent

complainant has no cause of action againstrespondent no.2. Moreover, the
complainant has approached _this.;éﬁ;ﬁ}f_d;’j-th.unclean hands.

That the complaint is misconceived, devoid of merits, and is liable to be
dismissed outright as no Builder Buyer Agreement was executed between
respondent no.2 and the complainant a;id there is no privity of contract
between them. The complainant has failed to establish any legal

relationship or obligation between respondent no.2 and complainant.

- That the Agreement to sell was executed between respondent no.1 and the

complainant wherein the respondent no.2 was neither a party to the

agreement to sell nor the same was executed in its presence. Hence, no
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cause of action accrued in the favour of the complainant as against the

respondent no.2.

That the respondent no.2 is not a confirming party to the alleged
transaction or agreement. The complainant has erroneously dragged
respondent no.2 into this dispute, which is essentially between the
complainant and respondent no.1. It is further submitted that there is no
Privity of Consideration with the complainant.

That no consideration and ccmmumcatmn has ever been received by

respondent no.2 from the com la1 d the same were received by the
p ,Il y

L, ,.-I-"’a‘ .

respondent no.1 at all times. Mnf'edve‘f 'tis a settled proposition of law
that without consideration an agrtaemenﬂt is:Nudum Pactum i.e, Void Ab
Initio. (S, T ] .

That the complaint "'aii,':ij::gars to l:}élﬂ--‘__q ult ﬁﬂ'té]lusiun between the
complainant and respondent nb..l, a;id at wrongfully implicating
respondent no.2 and extracting undue benefits. fhe respondent no.2 has
no connection, either E“I‘EC[I}F or indiﬁgcﬂy, with the complainant in
respect of the subject matterof the cﬁm;ﬂéint '

That the respondem; no. 2 has I:;I‘h:hlllty or ebligation towards the
complainant, as there is no legal or cunusactual relationship between the
parties. It is also submitted that the cnmpﬂainant and respondent no.1 are
acting in connivance with each other for the fulfilment of their ulterior
motives and harm the reputation of the respondent no.2 for the reasons
best known to them.

That it is a settled position of law that one who seeks equity must do
equity. That there being no privity of contract between the complainant

and respondent no.2, the complaint shall be dismissed.

\’/
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7. Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the

parties.
F. Jurisdiction of the authority:

8. The Authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the preﬁen; %omplamt for the reasons given

below. : A yﬁ

F.1 Territorial jurisdiction

9. As per notification no. 1/92/2017:1TCP ﬁated 14.12.2017 issued by Town
and Country Planning Department, the ]un_si;_hqlun of Real Estate
Regulatory Authority, Gurugram g_sheifl,l be entire Gurugram District for all
purpose with offices situated in Gurugram. In tﬁeli:irésent case, the project
in question is situated within the Plarg'unga area of Gurugram district.
Therefore, this authority has. mmijlﬁg?hmﬂwial jurisdiction to deal with

the present complaint. . .
F. 11 Subject matter jurisdiction |
Section 11(4)(a) of the Act, 20_1}?. provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:
Section 11(4)(a)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the

allottee as per the agreement for sale, or to the association of allottee, as the
case may be, till the conveyance of all the apartments, plots or buildings, as

o
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the case may be, to the allottee, or the common areas to the association of
allottee or the competent authority, as the case may be;

So, in view of the provisions of the Act quoted above, the Authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if ptirsued by the complainants at a

later stage.

Findings on objections raised by&[;' ) "f S
s 4
Objection regarding delay due to fnrce majeure circumstances

12. The respondent no.1 hasraised a cnnten?.un that the construction of the

project was delayed due to force ma]“eure cnndxtiuns such as various
orders passed by the Hon'ble Punjab and Haryana High court, Hon'ble
NGT, shortage of labour, demunetlsatmn,-nutbreak of Covid-19 pandemic,
Since there were circumstances beyond the control of respondent, so
taking into consideration the abnve-ﬁmaﬁﬁoned facts, the respondent be
allowed the period du,;mg wh:ch hi*ls canstruction ECthtiES came to stand
still, and the said peri"nd be excluded while calculatmg the due date. In the
present case, the ‘Agreement For Sale st executed between the parties
on 25.06.2018. As per clause 5 of the Agreement dated 25.06.2018, the due
date for offer of possession of the unit was in terms of the schedule for
completion of the project as disclosed at the time of the registration of the
project with the Authority. As per the data available on the Authority’s

website, the completion date of the project is mentioned to be 31.12.2020.
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Thus, the due date of possession comes out to be 31.12.2020. The

respondent no.1 have submitted that due to various orders of the
Authorities and court, the construction activities came to standstill. The
Authority observes that though there have been various orders issued to
curb the environment pollution, shortage of labour etc but these were for
a short period of time and are the events happening every year. The
respondents were very much aware ;of these event and thus, the
promoter/ respondent cannot he gl:ha:n any leniency based on the
aforesaid reasons. The respunder;t'nc;..l. has further stated that due to the
outbreak of Covid-19 the project was sta:lbled. The Authority is of the view
that the Authority ﬂlrfgyg_h nntiﬂcatiun{_ rto 9/3;%?%0 dated 26.05.2020,
had already provided a six months é’:_:_'rtensian for projects with completion
dates on or after 25.05.2020 , due to force majeure conditions caused by
the Covid-19 pandemic. Since this extension has already been accounted

for, any further delay beyond the:spg_c_iﬁeﬁ-period is unjustified. Therefore,

the due date of handing over possession was 30.06.2021.

G.Il Objection regarding no privity of contract between the respondent
no.2 and complainants and that neither the respondent no.2 is a
confirming party to the agreement for sale nor has ever received any
consideration from the complainants.

13. The respondent no.2 has raised an objection that the respondent no.2 is not
a confirming party in the agreement for sale and thus, there is no privity
of contract between the complainants and the respondent no.2. The

Authority observes that an Agreement For Sale has been executed

v
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between the complainants and the respondent no.1 and the respondent

no.2 is a confirming party the said agreement, As per the Agreement,
respondent no. 2(land owner) and respondent no. 1(developer) entered
into a MoU dated 12.04.2013 whereby the development, marketing and
selling of the project was to be done by the respondent no. 1 in terms of
the license/permissions granted by the DTCP, Haryana. The respondent
no.l and respondent no.2 entered' intu a separate MoU whereby they
agreed mutually on certain terms lﬁg:lu(ﬁng but not restricted to the profit
sharing percentage in respect ufthe plru]ect Though respondent no.2 did
not receive any consideration di:'cctly_from the complainants but have
received the same through a channel whereby respondent no.1 collected
the amount from the complainants and the same was shared in the
proportionate as was agreed between both the respondents. Thus, it
cannot be said that the respondent no.2 is not a confirming party to the
Agreement For Sale and the cuntennué !‘.;f the respondent regarding no
privity of contract ari;d- cnnsider&ﬁﬁn ErWEe;n the respondent no.2 and

complainants is hereby rejected.

H. Findings on the relief sought by the complainants.

H.I Direct the respondents to pay delayed possession charges at the
prescribed rate of interest to the complainants from the due date
of possession to the offer of possession along with interest.

H.II Direct the respondents to handover possession of the unit along
with Occupancy Certificate in favour of the complainants.
H.III Direct the respondents to execute and register the sale deed in
favour of the complainants.
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14. The above said reliefs are interconnected, thus are being dealt together. In

the present complaint, the complainants booked 2 shop bearing no. F-006,
on the first floor in the project “Ansal Hub 83 Boulevard” situated in Sector
83 of the respondents for a sale consideration of Rs.44,04,526.44 /- and
they have paid a sum of Rs.17,63,147.02 /- till date. An Agreement For Sale
dated 25.06.2018 was executed between the complainants and
respondent no. 1 wherein respondent ne. 2 was the confirming party. As
E FOE 2018, respondent no. 1 was

l.__
e ,d

obligated to complete the mnsl:ructmn of the project and hand over

possession of the subject unit w1th1n theﬁme schedule as is stated at the
time of regtstratmn 1o the ﬁuthnrig({\ The datg mentioned on the
Authority’s website is 31 12.2020. The Authority is of the view that the
Authority through notification no. 9/3-2020 dated 26.05.2020, had
already provided a six munths egg;gnsmn fur projects with completion
dates on or after 25.05. 20.&0 due l;afnrue majeure conditions caused by
the Covid-19 pandemie; The ext&ns{un:-uf sixm'am:;li_s on account of Covid-
19 is granted to the résp_undents. Thus; _t' e due date of possession comes
out to be 30.06.2021. The d‘Ccupaﬁhﬁ‘t’é}Zﬁtﬁt& fulr' the project has not yet

been obtained by the respondnets from the competent authority,

15. The respondent no. 2(land owner) and respondent no. 1(developer)
entered into a MoU dated 12.04.2013 whereby the development and
marketing of the project was to be done by the respondent no. 1 in terms

of the license/permissions granted by the DTCP, Haryana. Upon failure of
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respondent no. 1 to perform its obligations as per MolU and complete the

construction of the project within the agreed timeline, respondent no. 2
terminated the said MoU vide notice dated 10.11.2020 and issued a public
notice in newspaper for termination of the MoU. The matter pursuant to
the dispute was referred to the Delhi High Court under section 9 of the
Arbitration & Conciliation Act, 1996 and vide order dated 22.01. 2021
Hon'ble High Court of Delhi appuhlted the Hon'ble Justice A.K. Sikri,

former Judge of the Hon'ble Supreg;p (i rt of India as a sole arbitrator of

Arbitral Tribunal,

16. The complainant i.e., Ansal Housing P\rt.L}d in the petition sought various
reliefs including to __s'l;g}’ the ﬂnptf:_t‘:élti_qn-f1 f the"%t%rri;jnatian letter dated
10.11.2020 and the public notice daited 16;51'2.2&20? till the final arbitral
award is given. The Arbitral Tribunal vide order dated 31.08.2021 granted
no stay on termination natice dateda i@ ﬂmp and no restraining order
in this regard was passed against the "M fs Samyak Projects Pvt. Ltd,
Further, vide order dated 13.10.2021 nf-tlla_e sole arbitrator, respondent no.
1 was directed to handover the afnnemenfiuned project to the respondent
no. 2. Following the directive uutlin::d'in the order d.ated 13.10.2021 of the
sole arbitrator, respondent no. 1 handed over the project to respondent
no. 2 via a possession letter dated 14.10.2021, for the purpose of
undertaking the remaining construction tasks. Subsequently, on

02.09.2022, the Sole Arbitrator directed respondent no. 2 to finalize the

project within the stipulated timeline, specifically by the conclusion of

/.,
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June 2023 and to collect funds from the allottees with a condition that the

amount so collected shall be put in escrow account.

17. The Authority is of the view that the Agreement For Sale dated 25.06.2018
was signed by the complainants and the respondent no. 1. The respondent
no. 2 is a confirming party to that Agreement. In the Agreement dated
25.06.2018 it was specifically mentioned that respondent no. 2(land
owner) and respondent no. _1 ;ﬂavglﬂper) entered into separate

; d marketing of the project was

to be done by the respondent no. 1 in terms of the license/permissions
granted by the DTCP, Haryana. A]thuugh the respundent no.2 i.e, Samyak
Projects Pvt. Ltd. cancelled the agregm t vide termination notice dated
10.11.2020 and the matter is sub judice before the arbitral tribunal

appointed by Delhi Hf’gh Cf}urt vide order dated 22.01.2021. It is relevant

to refer the definition of th@ term ‘Promot r‘,undér the section 2(zk)of the

-I'.‘ RS P
Real Estate ( Regulanun and Devehpmeﬁff Act 2016.
BRI
2 Deﬁmnmﬁ , n 'S i
(zk) "promater” means
(i) a person who constructs or causes to be canstruc.':ed an
independent  building or a building consisting of
apartmets, or converts an existing building or a part
thereof into apartments, for the purpose of selling all or
some of the apartments to other persons and includes his
assignees; aor
(ii) a person who develops land inte a project, whether or not
the person also constructs structures on any of the plots,
Jfor the purpose of selling to other persons all or some of the
plots in the said project, whether with or without
structures thereon; or

G
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(iii)  xxxxxxxx
18. Further, the Authority observes that the occupation certificate for the

project is yet to be received and the project was transferred to the
respondent no. 2 who was responsible to complete the same. As per order
of the Learned Sole Arbitrator dated 02.09.2022, the respondent no.2 was
obligated to complete the construction of the project within a period of
nine months i.e, by the end of June 2023, the said period has lapsed and

the project is not yet complete.

19. In view of the above facts and ciﬂ:ﬁ;ns'iices as well as the fact that the
arbitration proceedings between rﬁspaﬁdent no,1 and respondent no.2
are still ongoing, the Authonty is of the qnnmderad }uew that the liability
under provisions of Spctiun 18(1) of th th Act & B.utES read with builder
buyer agreement shall be borne by both the respondents jointly and
severally and the liability to handover the unit shall also lie with the

respondents. RE

20. The complainants intend to cnnﬁnue:rwifh;t'he projectand are seeking delay
possession charges interest on the amc;tunt paid. Proviso to section 18
provides that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of possession, at such rate as may be prescribed

and it has been prescribed under rule 15 of the rules:

‘Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, ar building. -

v
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(a)  inaccordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified therein;
or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under this
Act or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to
any other remedy available, to return the amount received by
him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided under
this Act; I
Provided that where an a.‘tqmeﬂ,_ 2s:not intend to withdraw from
the project, he shall be paic K?ﬁ!!;

 promoter, interest for every
month of delay, till the han ﬂg ér of the possession, at such rate
as may be prescribed.”

(Emphasis supplied)
21. Due date of possession and admis'sihillty of grace period: As per clause

5 of the agreement dﬂned 25.06,2018, ﬂw pussess-lqn of the allotted unit
was supposed to be {Jﬂ'erecl within a stl ulated theframe that has been
disclosed at the Autharity's website i.e., 11.12.20 Z|'|0 Further, a unqualified
grace period of 6 months is gran;ted-ta the respondents over and above
31.12.2020. Hence, the due datﬁjgﬁﬂé?nut to be 30.06.2021 including
grace period of 6 months on account of Covid-1 9.

22. Payment of delay possession charges at prescribed rate of interest:
The complainants are seeking delay ]IJﬁ'SéESSiDn charges at the prescribed
rate of interest. Proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:

Ny’
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Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

23. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
)i

e et

! . =il o
interest. The rate of mterest{gﬁ?ﬂ“ ermined by the legislature, is

',
e - TR
i

3 L

reasonable and if the said rule is Ehél.lﬂ ywed-to award the interest, it will

ensure uniform practice in-all the cases.’ "

v

24. Consequently, as per v.l‘,eﬁmte of the Si&te’_fa_nk nf‘lﬁdiﬁ i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date ie.,
07.05.2025 is 9.10%. Accordingly, the prescribed rate of interest will be

marginal cost of lending rate +2%i.e., 15.10,_%.___ !
" ¥ “:g:: DE _-[_;-:L F r
- N

25. The definition of term.*interesf‘ as cTé“ffﬁédr under section 2(za) of the Act
provides that the raée of int}er&tf-tl;h'afgeable from the allottee by the
promoter, in case “fd'éfauifl shallf? Fquﬂ tn.m_x,e ll'aFéfﬂf interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or

the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;
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(ii)  theinterest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof
till the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;”

26. Therefore, interest on the delay payments from the complainants shall be

charged at the prescribed rate i.e, 11.10% by the respondent/promoter
which is the same as is being granted to them in case of delayed possession

charges.

2 Devrde }F
27. On consideration of the dncumeuﬁ@vglfible on record and submissions

made by the parties regarding cnntraventmn as per provisions of the Act,

- |
.- K

the Authority is satlsﬂed that the reaparg:lents are in contravention of the
section 11(4)(a) ufthe A:t by not hand[' ‘L

nver p sﬂsmn by the due date

as per the agreement-.ﬁy virtue of clause 5 of the agreement dated
25.06.2018, the possession of the subject unit w#s to be delivered within

i

stipulated time schedule ‘e, by;iﬂ-; s 2{]21 ' However, till date no

occupation certificate has been racehred by respondents and neither

possession has been handed over to the complainants till date.

28. The Authority is of considered Vi?“ﬁ [;har, there is delay on the part of the
respondents to offer ﬁf pu;sessinr; of the allotted unit to the complainants
as per the terms and conditions of the agreement dated 25.06.2018.
Accordingly, it is the failure of the respondents/promoters to fulfil its
obligations and responsibilities as per the agreement to hand over the

possession within the stipulated period.
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29. Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the
respondents/promoters is established. As such, the allottees shall be paid
by the promoters interest for every month of delay from the due date of
possession i.e, 30.06.2021 till the date of valid offer of possession plus 2
months after obtaining occupation certificate from the competent
authority or actual handing over. of possession, whichever is earlier; at
prescribed rate i.e, 11.10% p.a. a&rﬁryiewsﬂ to section 18(1) of the Act

read with rule 15 of the rules.

I. Directions of the authority ' .
30. Hence, the Authorit_y._'lj;ereby passes th}s order -Lm't! issue the following
directions under section 37 of the Act tu'?ansu_re compliance of obligations
casted upon the promoters as per the functions etjptrusted to the authority

under section 34(f): IL

i. The respondents/promotets 1eihi®;m@“smrally are directed to pay
interest at the prescribed rate ofllw% p-a. for every month of delay
from due date of possession i.e., 3ﬂ.06.2F021 till %E:date of valid offer of
possession plus 2 months after obtaining occupation certificate from
the competent authority or actual | i‘landing: over of possession,
whichever is earlier; at prescribed rate i.e., 11.10% p.a. as per proviso
to section 18(1) of the Act read with rule 15 of the rules.

il. The respondents are directed to hand over the actual physical possession
of the unit to the complainants within 2 months after obtaining

occupation certificate

v
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iii. The rate of interest chargeable from the allottee by the promoter, in case

of default shall be charged at the prescribed rate i.e., 11.10% by the

respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of default i.e,, the
delayed possession charges as per section 2(za) of the Act.

iv. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

v. The arrears of such interest accrued flr_um 30.06.2021 till the date of order
by the authority shall be paid by;t'he ;arumuter to the allottees within a
period of 90 days from date of this nrder and interest for every month
of delay shall be paid by the promoter to the allottees before 10th of the
subsequent month as per rule 16[2] ﬁfthe rutes

vi. The respondents are directed to execute DIIVE}"&’HC’E Deed in favour of the
complainants within a period of thie months after obtaining the

Occupation Certificate, on the payment of the requisite stamp duty,

. '
] A% by

vil. The respondents shall nut chargﬁ t

charges etc.

is not the part of the agreement.
31. Complaint stands disposed of.

F % l * I \ /
32. File be consigned toregistry. L; L-71%; ‘ /| /

(Memb
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 07.05.2025
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