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GURUGRAM Complaint No. 6231 of 2024

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. i 62310f2024
Date of complaint : 17.12.2024
Date of order : 07.05.2025

Preeti Agarwal,
R/0: - House No. 1064, 2vd Floor,
Sector-21, Gurugram-122016. Complainant

Versus

M/s Imperia Structures Pvt. Ltd: | AR
Regd. Office at: A-25, Mohan Co-operative

Industrial Estate, New Delhi—lﬂlOG_;llf?l#:s:_-':‘: | oy Respondent
CORAM: TA/A"S AN
Ashok Sangwan i \ Member
APPEARANCE: ;

Harshit Batra (Advocate) | |} ; Complainant
Azad Bansala (Advocate) | | &) Respondent
ORDER
1. The present complaint has been_ﬁléﬁﬁy.ﬂ;gcomplainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 ‘of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.
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A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S. | Particulars Details

N.

1. | Name and location of the | “The Esfera” at sector 37-C, Gurgaon,
project Haryana

2. | Nature of the project Group Housing Complex

3. Project area 17 acres

4. | DTCP license no. 3 @Mif 2011 dated 06.07.2011 valid upto

15.07. 2017
5. Name of licensee ﬁvﬁmmx Datatech Services Pvt Ltd
: 'gnd 4 others.

6. |RERA Reglstere&/ no’f’ Registered vide no. 352 of 2017 issued
registered P lon17.11. 20;7mp to 31.12.2020
7. | Apartmentno. i+ 1301, gg‘owe& C.
! 1 (gafge@no 76A oﬁcnmplamt)
8. | Unit area admeasuring 1650 : $q. ft-(super area)
\ 2\l (page no. 23 of complaint)

Revised super area- 1815 sq.ft.

_ [page 76A of complaint)
9. |Date of builder buyer}19,01:2013
agreement [as.perpage no. 17 of reply]
10. | Possession clause = 10.1. SCHEBUL@ FOR POSSESSION

“The devefeper based on its present
plans and estimates and subject to all
just exceptions, contemplates to
complete the construction of the said
building/said apartment within a
period of three and half years from
the date of execution of this
agreement unless there shall be delay
or there shall be failure due to reasons
mentioned in clause 11.1, 11.2, 11.3,
and clause 41 or due to failure of
allottee(s) to pay in time the price of the
said unit along with other charges and
dues in accordance with the schedule of
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payments given in annexure C or as per
the demands raised by the developer
from time to time or any failure on the
part of the allottee to abide by all or any

of the terms or conditions of this
agreement.”

11. | Due date of possession 19.07.2016

[calculated as per possession clause]
12. | Total sale consideration Rs.73,97,126/-

[as per page no. 2 of reply]

13. |Amount paid by the|Rs.63,80,250/-

complainant . [laipgr page no. 73 of complaint]

14. | Demand letter cum 11.08.2021

possession offer for fit out. | (page 74 of complaint)
15. | Offer of possession for fit-| 15.03.2024

outs 3 ;__ s Jer page: 76A of complaint)
16. | Occupation certificate - | 12.07.2024 .,

v/ e:(*a\sper page 77 of complaint)
17. | Offer of possession 17.07.2024 *
| (page 19 of reply).
18. | Reminder _ 117.08. 2024 &
L2\ | (page20of @py)

19. | Pre-cancellation letter 28*08,;2024

20. | Final cancellation le'i‘tééx;':
' "-(pagevﬂi of reply)

5

—

B. Facts of the comgl-aint; |
3. The complainant has made the fdll;wing submissions: -

. That Mr. Anil Kumar Gupta believing the assurances,
representations, and warranties of the respondent, booked one unit
in the proposed project of the respondent known under the name
and style of “The Esfera” situated at Sector- 37C, Gurugram, Haryana
by making the booking payment. Consequently, the complainant was

allotted a unit bearing no. C-1301, having super area measuring

o
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153.34 sq. mtrs.,, 13th Floor, Tower- C in the said project vide

allotment letter dated 15.06.2012.
II. That the complainant sought to buy the unit from Mr. Anil Kumar

Gupta. Accordingly, the complainant signed the booking form dated
05.07.2012 and the unit was sold to the complainant by Mr. Anil
Kumar. The complainant requested the respondent to
transfer/endorse the unit in favour of the complainant. Thereafter,
the respondent issued an endorsement letter dated 31.07.2012 in

favour of the complainant. Th i ',J.ha cnmplamant is the lawful owner
P r NS

and allottee of the unit in q\'_'f "‘6}1? Further, an apartment buyer’s
agreement dated 19. 01 2013 )kgs also exacuted between the parties
for a total sale price: of Rs. 7(5 78 7007

-°,re,'.ww ey

[lI. That clause 10.1-of ‘the agreemerggt\unequgvocally stipulates that
possession of the umt would be handed bver to the complainant
within three and-.,-_a half yeers from the'_,date of execution of the
Agreement, i.e., by 19.06.2016. However, despite the lapse of the
stipulated timeline, the responﬁ’emfalledto offer possession of the
said unit to the complalnant‘k - fl -

IV. That clause 4 of ' I

S é pegtajmngﬁto ‘earnest money,"
stipulates that 15%f the basm sale prlce shall be treated as earnest
money, which is-in’clear contraventlon of the provisions of RERA.
Further, clause 8 of the agreement, stipulates an imposition of
interest rate of 18% per annum for delayed payments, which far
exceeds the limit prescribed under RERA Act.

V. That by the year 2018, the complainant had paid 95% of the total
consideration amount as per the payment schedule demanded by

the respondent. Despite this substantial payment, the respondent
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falsely represented the construction status to be 95% complete, with
the intent to mislead and defraud the complainant.

That the respondent raised multiple illegal demands accompanied
by superficial and unjustified charges that were not part of the
agreed terms and conditions of the agreement. It is submitted that
the complainant, under duress and the fear of losing the unit, was
compelled to pay these amounts despite strong objections.

That on 11.08.2021 and 15.03 2024 the respondent issued demand

notices cum possession oﬁer%M'-_'fﬁt ~outs” to the complainant. It is

submitted that these posse§ sion of Trs are illegal and invalid as per

Section 4 of the RERA Act as tthe *respondent had neither applied for

-

nor obtained the’ mqwlfe dceu/p&mn cex‘tlﬁcate at the time of
\

Y e
issuing these notices The dem

1ds ralsed 1n these notices were
arbitrary, un]uQ%ﬁed and coqtrary to law, ‘Further, the delay
possession charges adjusted by the respondgnt were wrongfully
calculated at Rs. 5/w«pe§ 5q. ft. for“? thgypgrmd from 20.06.2016 to
31.05.2021. The respondent has a,ske‘i fm' increased area charges,
escalation charges etc. Itis pemnent to mention that the respondent
unilaterally mcreased the a.reg and wftkmut pre]udlce to the same,
they have even falled to ]ustlfy whlch area has been increased. The
escalation cost is-also compleuely baseless and arbltrary

That the respondent obtained the occupation certificate only on
12.07.2024, rendering the prior possession offers invalid and illegal.
It is a settled principle of law that possession cannot be offered
without the requisite OC, as mandated under RERA and other
applicable regulations. Any such offer made in the absence of the OC

is void ab initio and cannot be considered a valid possession offer.
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IX. That on 28.10.2024, the respondent issued a cancellation letter to

the complainant. Despite the complainant having made 95% of the
total payment towards sale consideration as per the agreement, the
respondent has proceeded with the cancellation without any
justifiable cause. The respondent has alleged prior notices were sent
to the complainant in their cancellation letter, but no such notices
were ever received. The cancellation letter issued by the respondent
is in direct contravention of lc,laus;e 9.3 of the model agreement,

Haryana Real Estate Regula%w <

Regulations, 2017. '
X. Thatupon being shocked by tﬁe recelpt ‘of the cancellation letter, the
complainant lmmedlately apprcached the ofﬁce of the respondent

R
and sent several emails raising concerns regardmg the cancellation.

Despite repeatéd attempts no satlsfactory response or resolution
was provided. ° 1\

XI. Thathaving exhaﬁsted all pcssmle temedues, the complainant issued
a legal notice dated 19: 11 2924”1;0 the respondent highlighting the
arbitrary cancellatlon and réimng‘ﬁpemﬁc concerns. It is submitted
that the respondent has not rgplted to the said legal notice to date.
Thus, being aggrieved by the reg__pondent s conduct, the complainant
has filed the present complaint before this Authority.

C. Relief sought by the complainant:

4. The complainant has sought following relief(s).

i. Set aside the illegal demand notices dated 11.08.2021 and
15.03.2024 and to set aside cancellation letter dated 28.10.2024.

ii. Directthe respondent to pay delay possession charges at prescribed

rate of interest and to give possession of the unit to the complainant.

5. On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been
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iii.

iv.

committed in relation to section 11(4)(a) of the Act to plead guilty or
not to plead guilty.
Reply by the respondent.
The respondent vide its reply dated 28.02.2025 has contested the
complaint on the following grounds:
That the complainant after making independent enquiries and after
being fully satisfied about the project, had booked a unit with the
respondent in its project namely ‘The Esfera’ located in Sector-37C,

a"‘éion amount of Rs.73,97,126/-

!,-\&m,\eo

Gurugram for a total con_'

A =t g T

including applicable tax and: &a al miscellaneous charges.

That the constructlon of, the said p_ro;ect has already been completed
zmvé‘itwmgernﬁcate for the tower in
question on 13. @8 2’024 A has - duly chspatched the offer of
possession datéd 15 03.2024, only after the issuance of OC by the

competent authonty

o

g_.

and respondent had @roag*ed

That the complamant had | falled to make the required payments
despite receiving numerous l'eﬁﬂlilders kddltlonally, at the time of
signing the BBA, the complamant expressly consented to bear the
costs associated V\gth the 1ncreesed é[gea and escalation charges.
However, the csmﬁlalmantqhas falled to fulﬁll this obligation. The
complainant has alleged that. respond/ent has ralsed illegal demands
from the complainant, however, the demands raised by the
respondent are strictly in terms of the BBA signed between the parties.
That the respondent sent reminder letters dated 15.03.2024,
17.07.2024 and 17.08.2024 to the complainant to clear the
outstanding dues. Subsequently, the respondent sent a pre-

cancellation notice dated 28.08.2024, reiterating the request for the

complainant to make the payment and take possession. However, the
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complainant did not comply. After providing the complainant with

ample opportunities, the respondent had no other alternative but to
cancel the allocation of the said unit, as communicated in letter dated
28.10.2024.

v. That the complainant claims that the interest charged for default
payments exceeds the limit, but such charges were clearly stated in the
BBA at the time of execution. Both parties, including the complainant,
agreed to these terms by signjng the contract, which makes it legally
binding. That there is no lega% Igaigls to challenge the said charges, as

they were transparently disclosed ) 'I:herefore the interest charges are

valid and enforceable as per tﬁe BBA ~

vi. Thatdelay was caused in comqletmr;[of constmctlon of the said project
due to certain unforeseeable cu'cumstances such as shortage of
building materlal and labour, ban on constru(;tlon activities due to
orders passed by Hon ble Supreme Couﬂ_:, Nat:onal lockdown due to
pandemic Covid- 19 non-payméht ef outgtandlng dues by numerous
allottees, including the compl:iinant and ar'e duly covered under force
majeure clause of the BBA. Further the respondent company entered
the corporate msalvency rpsolution process vide order dated
31.08.2023 passédmﬁf the Hon'ble National Company Law Tribunal.
During the period of the moratomu-m, which lasted for five months, all
operations of the respondent company were suspended.

vii. That the respondent being under considerable pressure due to
ongoing proceedings before various forums, financial strain, and the
failure of the complainant to fulfill the outstanding financial
obligations, after careful consideration, was compelled to cancel the
unit, proceed with the sale of the unit and created third-party rights in

accordance with the applicable terms and conditions.
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That this Authority vide order dated 29.01.2025, had directed the
respondent to maintain status quo with regard to the unit of the
complainant till the next date of hearing. The unit in question has
already been sold to Mr. Amrit Pal Singh on 30.11.2024. In view
thereof, the present unit was sold to Mr. Amrit Pal Singh prior to
passing of the aforementioned order, hence, the same status shall be
maintained by the respondent, The respondent is willing to refund the

amount paid by the complainapWer deducting the earnest money, in

accordance with clause 4 of t he
Copies of all the relevant docﬁ%

record. Their authenticity.is notFIri‘ dlsputé ‘Hence, the complaint can be

gﬁave been filed and placed on the

decided on the basis of these urndlspﬁted documents and submissions
made by the partles. ;{'

Jurisdiction of the al‘lthorlty g '
The authority has complete territorial anqgsub)ect matter jurisdiction
to adjudicate the present complalnt for l;he Feasons given below.

E.I Territorial illl"lsdlftllog — ‘;.

As per notification no. 1/92/2017 -1TCP dated 14.12.2017 issued by
Town and Country Planning Departrnent Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purpos.es. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

E.Il  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
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Section 11

(4) The promoter shall-
(a) be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made thereunder or
to the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees, or the common
areas to the association of allattees or the competent authority, as the
case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to ¢4 ’i;he complaint regarding non-
compliance of obligations by :ﬂ'ﬂ Haa

which is to be deCICLed by ﬁ\@ :

-oter leaving aside compensation

”_ !:'fil €aﬁlng;. officer if pursued by the

il

complainant at a laf@tage G

Findings on the omemons raised?by the ﬁespondent.
F.1 Ob]ections regarding force ma]eu:e
The respondent—promoter has raised | the ccontention that the

construction of the pg'ﬁ]&(:t has Lbeén defagréd due to force majeure
circumstances such : as ban o’n eﬂmﬁ‘uﬁ;iﬁ‘p; shortage of material and
labour, major spread of COVldr'lg across worldwide, non- payment of

o

outstanding dues b

numerg llottee mc uding the complainant,
initiation of Cl_ 'proceedlngs agar!gst respondent company etc.
However, all the plea,s ad,vancedﬂn this regarld areidevmd of merits. First
of all, the possession of the unit in question was to be offered by
19.07.2016. Hence, events alleged by the respondent do not have any
impact on the project being developed by the respondent. Further,
some of the events mentioned above are of routine in nature happening
annually and the promoter is required to take the same into
consideration while launching the project. Thus, the respondent-

promoter cannot be given any leniency on based of aforesaid reasons
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and it is a well settled principle that a person cannot take benefit of his

own wrong and the objection of the respondent that the project was
delayed due to circumstances being force majeure stands rejected.

G. Findings on the relief sought by the complainant.

G.1 Set aside the illegal demand notices dated 11.08.2021 and
15.03.2024 and to set aside cancellation letter dated
28.10.2024.

G.II  Direct the respondent to pay delay possession charges at
prescribed rate of interest and to give possession of the unit to
the complainant.

13. The complainant has submitte hat 1n11.08.2021 and 15.03.2024, the

possession offers for "fit-outs"

; £33
respondent issued demand no

to the complainant. Whereas é ?eépoﬁaent obtained the occupation

§ & & 3 _.Ma,s;wwa

e b1

certificate only on 12: 07 2024 renﬁermg t&e possession offers invalid

and illegal. Further; the respondent umlaterally increased the area and
without pre]udlcg to the same, they have even failed to justify which
area has been mcreaseg The escalatlon cost ls also completely baseless
and arbitrary. Furthermone despite the complamant having made 95%
of the total payment towards sale. conmderatnon as per the agreement,
the respondent has proce;eciélki‘&%th the cancellation on 28.10.2024,
without any ]usnéable cause. T&e respcmdpnthas alleged prior notices
were sent to the complamant in_their cancellatlon letter, but no such
notices were ever-received. The respond‘ent has ‘contended that at the
time of signing the BBA, the complainant expressly consented to bear
the costs associated with the increased area and escalation charges.
However, the complainant has failed to fulfill this obligation. Further,
after receiving OC, it has sent two demand notices on 15.03.2024 and
17.07.2024 and a reminder was also sent regarding the outstanding
dues. However, the complainant failed to make the necessary payment.

A pre-cancellation notice was sent on 28.08.2024, urging the
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complainant to settle the dues and take the possession. After providing
multiple opportunities, the respondent has no other option but to
cancel the unit, as stated in the letter dated 28.10.2024. Further, post
cancellation, the unit in question has already been sold to Mr. Amrit Pal
Singh on 30.11.2024. Now the question before the Authority is whether
the cancellation made by the respondent vide letter dated 28.10.2024
is valid or not.

The authority observes thatw.‘tl;e respondent vide reply dated
28.02.2025, has submitted that it

AN
for the tower in question on ﬁ 03.

e = 3

'_d’procured occupation certificate
2 24 and has duly dispatched the
offer of possession dated 15 03! 2024 only after the issuance of OC by

e R AN

the competent autl;orlty On pefyisq!_ fthe ogcupatlon certificate dated
13.03.2024, it is deter:mmed that the office of DTCP after considering
the applications of the respondent dated 18. 0& 2023 and 04.03. 2024,
has considered the in prm(:lple approval |for the purpose of inviting
ob]ectlons/suggestmns for const;rucmon,eﬁ the 256 units (3 no's extra

: _ " a ;_ ':sgnahopéd 253 no's units, without
approval of bu1ldmg plans sdbject té"fulﬁlment of certain conditions.

Further, as per »ﬂf@:lal wé;%t &ef t}:e DTQP Haryana, the final
approval/occupatwn cemﬁcate for the tower in question has been

granted to the" I:espondent only on’ 12. 07.2024. However, the
respondent arbitrarily prior to obtaining of occupation certificate from
the competent Authority, vide ‘demand note cum possession offer for fit
outs’ dated 11.08.2021 and ‘offer of possession for fit-outs’ letter dated
15.03.2024 intimated the complainant regarding handing over of
possession of the units in Tower-C of the project, subject to payment of
amount demanded by it under various heads without giving any

justification /clarification regarding it in the said letter, which cannot be
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held valid in the eyes of law. The authority further observes that

although, post receipt of OC on 12.07.2024, the respondent again
offered possession of the unit to the complainant vide offer of
possession and demand letter dated 17.07.2024. However, despite
numerous emails from the complainant, the respondent again failed to
give any justification/clarification regarding the amount demanded by
it under various heads including the increased super aréa and in
continuation of the same, the respondent ultimately cancelled the
allotment vide final cancellntign ‘notice dated 28.10.2024. It is

'.-" Fa .;(i\.

determined that the responde 4 *iﬁcreased the super area of the unit

5| AN

from 1650 sq. ft. to 1815 S% ﬁ:. wuhout any prior intimation and
justification to the complamant. The authonty bas decided this issue in
the complaint beanhg no. 4031mc;j" 201 9tltied as Varun Gupta V/s
Emaar MGF Land Ltd wherelﬁ the authonty holds that the demand for
extra payment on account of increase 1n the super area by the
respondent-promoter from the allottae[s) IS legal but subject to
condition that before ralsmg SUCH demand, ‘details have to be given to
the allottee(s) and without ]USHﬁcatton of increase in super area, any
demand raised in this regarg IS liable to be quashed. However, this
remains subject to.the condltlon that the ﬂats and other components of
the super area on the pre}ect h&ve been consl:ructed in accordance with
the plans approved by the competent authorities. Accordingly, the
demand for increase in super area without any prior intimation and
justification to the complainant is bad in the eyes of law. Further, the
delay possession charges calculated by the respondent in the offer of
possession letter dated 17.07.2024 is in contravention of the provisions
of the Act, 2016 as well as Rules, 2017. Thus, seeing various illegalities

on part of the respondent in this particular case, the Authority is of view
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that the respondent should not be allowed to get unfair advantage of its
own wrong. In view of the above, the final cancellation notice dated
28.10.2024 as well as demand with respect to increased area cannot be
held valid in the eyes of law and is hereby set aside.

In the present complaint, the complainant intends to continue with the
project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to. camg}fg .or is unable to give possession of an
apartment plot, or building, — 3 ,g-%ﬁ-ﬁ..}y
4 3{,' ~ ._&.’);\
Prowded that where an a.gh' e daes not intend to withdraw from the
project, he shall be paid, by. thqb 0 6&@1nterestfor every month of delay,

till the handing over. of the posse Imn, gt stch rate as may be prescribed.”

Clause 10.1 of the bugér mvagré._ pmwdes the time period of

handing over possess:oﬁ and the §a?ﬁ9 is rap?oduced below:

10.1. SCHEDULEFOR POSSESSION QF THE SAID APARTMENT

“The developer based on its prgsent lans and\sestlmates and
subject to'all just exceptions, b’pntem‘pl to complete the
construction of the said buil fa;; rtment within a
period ofthrée and half ye fromﬁh& e of execution
of this ag::eér@eﬂtunlﬂss there shﬁpﬁe@lﬂ or there shall be
failure due to reasonsmemnea‘fq aﬁ’é 1.1,112,113,and
clause 41 or dii‘ej;_;‘r‘faﬂuregf ottee(s) to pay in time the price
of the said unit aiwwu"f other charges and dues in
accordancewith qle sq: yments given in annexure C
oras pe 'F e developer from time to time
or any failure e allottee to Qb"‘ by all or any of
the terms or andmons of thrs agreement.

As per the above po;sesmon clause,} the respondent was obligated to

complete the construction of the pr0]ect within a period of 3 years and
6 months from the date of execution of buyer’s agreement. The
apartment buyer’s agreement was executed between the parties on
19.01.2013. Therefore, the due date for handing over of possession
comes out to be 19.07.2016.

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does not
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intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule

15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark lending
rates which the State Bamf{ﬁ : y}dl’gmay fix from time to time for lending
to the general publici; ot

The legislature in its wisdo

subordinate legislation under the
4.
a ‘determined the prescribed rate of

interest. The rate of mterasf ?sd*&\etermmed by the legislature, i

reasonable and if _ﬂ'le §ald rule'.‘“xs:; "Efﬁwed‘toaward the interest, it will

ensure uniform ;ﬁ'a%t[ce in all the ca | "*"_'}

=

Consequently, as’ per websne of‘ the Sta;e Bank of India ie,

https://sbi.co.in, the glaggmal cost fle'j lgg rate (in short, MCLR) as
on date i.e., 07.05. 2@5‘ is 9“10@,6. x?{@ﬁy, the prescribed rate of
interest will be marginal cost qfﬁﬁg\g?ate +2%i.e., 11.10%.

The definition of term * mterest as @ﬁn@ tmdél;sectlon 2(za) of the Act

provides that the rate of interest %Targea’bié ﬁ‘om the allottee by the

promoter, in casa ofdefault, shaf] bgye,qpal-to; the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereof till the date the
amount or part thereof and interest thereon is refunded, and the interest
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payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed rate ie, 11.10% by the
respondent/promoter which is the same as is being granted to her in
case of delayed possession charges.

On consideration of the documents available on record as well as
submissions made by the parties, the Authority is satisfied that the

respondent is in contraventlon of tl;le pr0v151ons of the Act. By virtue of

clause 10.1 of the apartment?bg er's’agreement executed between the

possession of tha sgb{ect apartmentapll datqsqgtlys order. Accordingly,
it is the failure of“the l%eSpondent/ pm:natef wfulﬁl its obligations and
responsibilities as @éﬁ' H;p agrqem nt m;haﬁd over the possession

within the stlpulated pg;ipﬂ Tb(g is of the considered view

that there is delay on the part of'tlfé‘”r'espondent to offer of possession
of the allotted ungttmtl;e @mp]‘b: ? yer/the terms and conditions
L !'_1 [

of the buyer’s agreerlnqnt dated 49,04 ZQLB executed between the

f

parties. U NRUZIXAIVI
Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with Section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid by the
promoter, interest at prescribed rate @11.10% p.a. for every month of
delay from the due date of possession i.e., 19.07.2016 till valid offer of

possession plus two months or actual handing over of possession,
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whichever is earlier, as per Section 18(1) of the Act of 2016 read with
Rule 15 of the Rules.

Further, keeping in view of the fact that the respondent has already
created third party rights on the wunit in question, the
respondent/promoter is directed to offer possession of a similarly
located unit/flat of same size and specifications at same rate as per the
agreement dated 19.01.2013 in the said project to the complainant.
Directions of the authority

gl
k,'rr*{;»
f Py

Hence, the authority hereby: pas i j_ s order and issues the following

directions under section 3' % Act to ensure compliance of

o
obligations cast upon the promot '}as ger*“the function entrusted to the

authority under sectlen 34[13 ‘ TN ',7% v\

T g w\ ~§’ - ".

The cancellatmnﬁle?ter date”(-i‘"28 10 202&&%& well as demand with
respect to mcreased ared is st a 1de Th% gspondent is directed to

offer possessiml ozf a snmllarly 'tjﬂat of same size and

specifications at sgxngrate as. peg tl?%gzeﬂf:'nent dated 19.01.2013
in the said pro;ecttgjha;co" _ ,--I |

The respondent/promot‘er

d 1recfed to pay interest to the
complainant agamstg j:&e pazé lip-fam@gntat the prescribed rate of
11.10% p.a. for every monﬂ;; 3f Tdelay frorn the due date of
possession i.e;,-19. 07 2016 till_valid/ offer\of possession plus two
months or actual handing over of possession, whichever is earlier,
as per Section 18(1) of the Act of 2016 read with Rule 15 of the
Rules.

The arrears of such interest accrued from the due date of possession
i.e., 19.07.2016 till the date of order by the authority shall be paid by
the promoter to the allottee within a period of 90 days from date of

this order and interest for every month of delay shall be paid by the
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promoter to the allottee before 10t of the subsequent month as per
rule 16(2) of the rules.
iv. The respondent/promoter is directed to supply a copy of the

updated statement of account after adjusting delay possession
charges in terms of the directions given above within a period of 30
days to the complainant.

v. The complainant is directed to pay outstanding dues, if any, after
adjustment of delay posseseion charges within a period of 60 days

from the date of receipt'of upd '_’tegi statement of account.

vi. The respondent/promoter ‘shg}k}landover physical possession of
the flat/unit to the, complantqr;t:,m terms of Section 17(1) of the Act
of 2016. /215 '

[/ El
vii. The respondenﬁ%ﬁall not charge anythmg from the complainant

which is not: the part of the, apartment buyers agreement dated

19.01.2013. | i Vo

viii. The rate of interest Chargéabie frtim th% ﬁ'lo’ttee by the promoter in
the respondent/promoter Whtch is the same rate of interest which
the promoter shaf] be h&b}@fﬁ) y th&allqttee in case of defaulti.e.,

I WL W =

the delayed possessmn charges as per Sectlon 2(za) of the Act.

27. Complaint stands disposed of.

28. File be consigned to registry. P
(Ashok San )
Member\/ 74
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 07.05.2025
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