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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 6309 of2O24
Date of filing of complaint: 23.12.2024
Date of Order: 27.03.2025

ORDER

L. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate fRegulation
and DevelopmentJ Rules, 201,7 (in short, the Rules) for violation of
section 11[ )(a) of the Act wherein it is inter alia prescribed that the
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promoter shall be responsible for all

functions under the provision of the

made there under or to the allottee

executed inter se.

Complaint No. 6309 of 2024

obligations, responsibilities and

Act or the rules and regulations

as per the agreement for sale

A. Unit and project related details

2' The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possession and delay period, if any, have been detailed in the following
tabular form:

s.

No.

Particulars Details

t. Name and location of the
project

"The Esfera" Phase II, Sector 37 C,

Gurugram
2. Nature of the project Group Housing
3. Project Area L7 acres
4. DTCP license no. and

validiry
64 of 201.7 dated 07 .03.201I

5. Name of licensee
6. Unit no. 8F402, 4rh floor & Block-B

($s per page no.30 of the complaint)
7. Unit area admeasuring 1-850 sq. ft. (Super area)

({r p.. page no. 30 of the complaint)
8. Date of execution of

buyer's agreement
27.09.2016
(As per page no. 28 of the complaint)

9. Possession clause 10.L Schedule for possessio n of the said
apartment
The developer/company based on
its present plans and estimates and
subject to all just exceptions,
contemplates to complete
construction of the said
building/said apartment within a
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period of three and half years from the
dote of execution of this agreement
unless there shall be detay or there shalt
be failure due to reasons mentioned in
clause 77.7, 77.2, 1L.3 & clause 41........

[As per page no.45 of the compliant)
27.0s.202
(Note: Due date to be calculated three
and half years from the date of
execution of agreement i.e.,

2'1t.09.201,6 plus 6 months as per
HARERA notification no. g /3-ZOZO
d4ted 26.05.2020 for the projects
hqving completion date on or after
z$.os.eozo.; :

10. Due date of possession

LL. Total sale consideration Rs,32,37 ,5A0 /-
[As per page no.37 of'the complaint)

L2. Amount paid by the
complainant

Rs.33,73,475 /-
[As per page no. 78 of the complaintJ

13. Occupation Certificate 13.03.2024
(As per POD date d 27.03.2024)

74. Offer of possession 1.7.07.2024

(As per POD dated2T.03.2024
15. Legal Notice for

possession
18.09.2023
(As per page no.77 of the complaint

16. Demand letter with the
heading possession letter

L5.03.2024 & L7.A7 .2024
(As per page ro. 5 of the application

L7. Reminder letters 04.09.2024, L6.09.2024, 03.L0.2024
and 08.10.2024
(As per page no. 4 of the application)

18. Cancellation notice 1,8.10.2024

(As alleged by the complainant on
page no. 4 of the complaint)
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complaint No. 6309 of 2024

B. Facts of the complaint:
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3. That the comprainant has made foilowing submissions:

I' That the complainant is a respectable and law-abiding citizen who is
currently residing at -24, Gurudwara road, Greater Kairash_2, Derhi.

II' That the complainant was ailotted apartment bearing no. 8-402, 4th
floor' Block-B by the respondent on the basis of application dated
24.09.2015, in project ESFERA_il.

III' That an apartment buyer's agreement dated 27.0g.2016 was executed
between the complainant and the respondent for allotment of the
afore-mentioned unit admeasuring super area of 1850 sq. ft. in the
project of the respondent and as per clause 1.1 read with clause 3 of
the said agreement for a total coniideration of Rs.32,4 8,21.3 /_and the
complainant has paid an amount of Rs.1,25,2 62/- towards the
purchase of the uni! and the same is paid in terms of the agreement
between the parties.

IV' That the consideration towards the said unit has been duly paid by
the complainant and the same has been acknowredged by the
respondent vide receipt. Furthermore, as per clause L0.1 of the
agreement, the respondent agreed to handover the possession of the
apartment within a period of 3.5 years from the date of entering into
the agreement. As such, the date of deliver of possession assured to
the complainant was on or before 26.03.2020. However, despite
receiving full and final consideration for the apartment as per the
builder buyer's agreement and also giving assurance to deliver the
possession on or before 26.03.2020, the respondent miserably failed
to handover the possession of the apartment to the complainant
which is still not given and the complainant is waiting for the same.

ffi
ffi
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V. That the respondent is acting with a marafide intention onry to grab
the hard-earned money of the complainant without ensuring the
promised delivery of the unit in question and it is apprehended that
the respondent has no intention to deriver the said unit to the
complainant.

That the complainant kept making calrs, requests and through severar
meetings kept inquiring as to when wiil the respondent deriver the
project but the respondent never furnished a concrete answer to the
same' The complainant time and again contacted the officials of the
respondent expressing his conce{n over the delay in project and

VI.

VII.

seeking an explanation from the respondent for the same, but to no
avail' The complainant also issued a legal notice dated LB.O9.Z0Z3 to
the respondent requesting the respondent to handover the
possession and pay the delay compensation charges as per the
builder buyer's agreement. However, despite being in receipt of the
Iegal notice dated L8.09.2023, the respondent failed to hand over the
possession of the said unit. The cornprainant through various modes
kept on visiting the office of the complainant to request for handover
of the possession of the unit, rrowever, ,,o request was ever
responded by the respondent.

That to the utter shock and surprise of the complainant, the
complainant received a non-est letter dated 12.07.2024 on
17 '08'2024, which was in the nature of demand letter for additional
payment in contravention of the agreement, but it was given the
heading of "posESSIoN LETTER". In the said letter, the respondent
demanded an additional amount of Rs.r.8,63,881/-. Not only this, the
said letter dated 1,7.02.2024 receivecr on 1 z.og.zo24 mentioned about
a letter dated ls.o3.zoz4, which was never received by the
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complainant. It is pertinent to note that the said averment related to
letter dated 75.03.2024 was a misleading statement and willfully
mentioned to create records for some unknown purpose. The said
Ietter dated lz.07.zoz4 was repried to the comprainant in detail on
31.08.2024 and it was responded to the respondent that the entire
demand of additionar payment is against the agreement and arso the
well-established precedents of law. In the said reply, the complainant
also called upon the responden

dated 15.03.2024 and proof of
intention of the respondent is

on letter on 17.08.2024 with a

Complaint No. 6309 of Z0Z4

t and its promoter to share the letter

ftlivery for the same. The malafide

€vident from the fact that the
respondent sent the alleged po

back date on 1,7.07.2024.

VIII' That no letter dated 15.03.2024 was ever served to the complainant,
the complainant was never informed about the alleged increase in
final super area of the said apartment and neither any amount was
ever demanded from the complainant towards increase in super area

before the letter dated 17.07.2024. Moreover, after being in receipt of
the reply dated 31.08.2024, the respondent accepted the contents of
the said reply and did not objer:t to the same despite repeated
reminders made by the respondent on o4.og.zo24, 1,6.09.2024,

03. 1 0.2 0 24 and 08.10.2024.

IX. That despite being in receipt of letter dated 31.08.20 24, on one-hand
the respondent chose not to respond to the same and on the other
hand, the respondent issued a letter dated 1,O.1,Z.ZOZ4 [received on

1,8.1,2.2024) stating that the cancellation letter dated lB.1,O.ZOZ4 was

sent to the complainant and the cancellation was done due to default
of payment against the possession letter dated L5.O3.ZOZ4 and
17.07.2024, and further asked for the account details to refund the
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amount. Firstry, no canceilation retter dated L8.10.2024 was ever
issued to the comprainant and neither any amount is due and payabre
to the respondent. secondry, the complainant never received any
possession lefter dated Ls.o3.zoz4 and the letter dated
L7 '07.z,z4(received on 1 7.08.2024) was non-est.

x' That the said retter dated Lo.r2.2oz4 was responded by the
complaint in detail vide its letter dated rg.lz.zoz4. It was specifically
mentioned in the said response that the complainant never received
any cancellation letter and n is attached along with the
letter dated L0.1Z.ZOZ4. The intention of the respondent is
evident from the fact that the retter dated L0.12.2024 mentions that
the letter dated r}.ro.zoz4 is attached arong with the letter, however,
no such letter was attached along with the letter dated 1,0.1,2.2024.
That the aforesaid irregularities clearly elucidate the misconduct on
the part of respondent and that the respondent crearry viorated its
brochures, advertisements and representations made to genuine
innocent home-buyers. This is clear violation of sectio n L2 of the Act
of 201,6.

XII. That the respondent is Iiable to pay delayed ion charges for
every month of delay till the actuar date of physicar handing over the
possession' The respondent had made representations and tall claims
that the project wiil be completed on time and shail be derivered
promptly' On the contrary, the respondent has failed in adhering to
the representations made by him and retained the hard_earned
money paid by the complainant for so many years thereby causing
wrongful loss to the complainant and wrongful gain to the
respondent. Not only this, when the unit is ready for handover, the
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respondent is demanding extra money as an extortion to handover
the unit to the complainant.

xlll' That the present complaint has been filed in order to seek possession
of the unit and also compensation/interest on the delayed possession
along with the other reliefs as mentioned in the relief clause of the
complaint.

C. Relief sought by the complainant:

4. The complainant has sought following relief(s):

i. Direct the respondent to provide thu porr.ssion of the unit.
ii' Direct the respondent to make the payment of delay possession of

Rs.17,93,s64/- for the period from as per Act of 2016.
iii' Direct the respondent not to demand any additional amount and set-

aside illegal and nonest demand raised by the respondent in its letter
dated t7 '07 '2024 in the name of balance amount, increased area
charge, escalation cost, GST etc.

on the date of hearing the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in
relation to section 11(a) [a) of the act to plead guirty or not to pread
guilty.

D. Reply by the respondent:

The respondents have contested the cornplaint on the following grounds:

I' That the complainant after making independent enquiries and onry
after being fully satisfied about the project, had approached the
respondent for booking of a residential unit in respondent,s project
'The Esfera' located in Sector-37-c, Gurugram, Haryana. The
respondent provisionally allotted the unit bearing no. B 402 in favor

5.

6.
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of the complainant for a total consideration amount of Rs.33,3 0,633/_
including applicable tax and additional miscellaneous charges vide
booking dated 24.08.2015 and opted the down payment pran on the
terms and conditions mutuaily agreed by the comprainant and the
respondent.

That the complainant has improperry incruded Baakir Real Estate
Private Limited as a party to this complaint, as they are not a party to
the underlying complaint. The inclusion of this entity as a party is
therefore inappropriate and unfounded, and the complainant,s
actions in this regard are incorrect.

That the respondent entered into builder buyer's agreement dated
27'09.20L6 with the complainant in interest of the booked unit. It is
pertinent to mention that BBA duly covers all the liabilities and rights
pertaining to both the parties involved. The respondent has already
obtained the occupancy certificate on 13.03.2024, pertaining to the
project in question where the unit of the complainant is situated.
That subsequent to the issuance of the oc by the competent authority,
the respondent duly dispatched the offer of possession dated
15'03.2024. The complainant's allegation that no such letter was ever
received constitutes a deliberate attempt to mislead and to unlawfully
conceal material facts from the Hon'ble Authority and to demand
additional financial compensation from the respondent. That the
complainant's allegations against the respondent are unfounded and

constitute false claims.

That the complainant has asserted that the full payment for the unit
in question has been made. However, with reference to the same

clause cited by the complainant, namely clause 3, it was explicitly
mentioned that "The Intending Allottee(s) has already paid o sum of Rs.

III.

v.

V.
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32,48,213/- prus 1,2s,262/- (service Tax) being part payment towards
the cost of the said apartment at the time of apptication and thereafter
the receipt of which the deveroper/company doth hereby acknowredge
and the Intending Ailottee(s) shail and doth hereby agree to pay the
remaining price of the Apartment as prescribed in schedure of payments
along with art the other charges, securities etc. as may be demanded by
the deveroper/company within the time and in the manner specified
therein'" That pursuant to this crause, the comprainant expressry
consented to the fact that the payment made constituted a partial
payment. In view of the same, thc respondent was ready to deriver
possession of the said unit to the cornplainant. That given the fact that
the oc had been obtained, the said Ietter dated L5.03.2024 dury
informed the comprainant abour; their riability amounting to
Rs.L8,63,BBI/-.

That the complainant was duly nolified about the increase in area
vide the retter dated Li.0g.z0z4 and arso vide lefter dated
1'7 '07 '2024. Therefore, the comprainant,s craim that they shourd have
been notified of the area increase before the issuance of the oc is not
supported by the terms of the agreement.
That the comprainant has further alreged that the increase in area
should only be charged in cases where the arteration is within the
range of +/- 100/o and that the increase in area for the said unit
exceeds this threshord. This assertion is factuary incorrect. The
previous super area of the unit was 1t]50 sq. ft., and the current super
area is 203s sq. ft., reflecting an actuar increase of 185 sq. ft., which
constitutes exactry 1,00/o of the previrus area. Therefore, the charge
for the increase in area is entirely in accordance with the terms of the
BBA, which the complainant has dury signed and accepted.

ut.
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vlll' That the complainant was duly served with retters, which explicitly
outrined the appricabre escaration charges. Furthermore, thejustification for the escaration charges is dury supported by the BBA.
specificaily, craus e 1.2 0f the agreement expressry provides that the
price of the apartment is based on the cost of labour and materials as
of 21"1-0'201'2' lt further stipulates that any increase or decrease in
the cost of materials or labour shall be recoverable or payable by the
comprainant, a provision to which the comprainant has expricitry
consented.

Ix' That the escalation in labour and nraterial charges is the direct cause
for the imposition of the escalation charges. That the escalation has
occurred as a resurt of inflationary pressures, which have led to an
increase in the costs of rabour and materiars ..qui..a for the
construction and deveropment of the project. This increase, being
beyond the contror of the respondent, has been expricitry accounted
for in the BBA under which the conrprainant has agreed to bear any
additional costs arising from fluctuations in the prices of labour and
materials' Moreover, to ensure transparency in the calculation of such
escalation charges, the respondent has detailed the methodorogy for
determining these costs in Annexur.e G of the BBA. 'lherefore, the
escalation charges being levied are a necessary and justified
consequence of these inflationary changes.

x' That the comprainant hasn't approached this Hon,bre Authority with
clean hands or with bona fide intentions and the same is depicted in
their actions as they have not paid the outstanding instalments in
time and it must be noted that tilr this day a Iarge sum of amount is
pending to be paid by the complainant, despite numerous reminders
which were issued to the comprainant by the respondent.
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xl' That payment of consideration amount as and when asked for is a
necessary consideration and obrigation which was supposed to befulfilled by the comprainant. Despite numerous reminders, the
comprainant faired to compry by the obrigations Iaid down by rhe BBA,
Rs.r-8,63,g'r/- is stilr due ro be paid by the comprainant.

xll' That the comprainant had faired to make the required payments
despite receiving numerous reminders, and has directly contradicted
the facts by asserting that she has made the fu, payment as per the
BBA' This assertion is entirely false, as outlined in the aforementioned
facts, where it is evident that tfre idimplainant did not comply with the
payment plan she herself had selected. Additionally, at the time of
signing the BBA, the comprainant expressry consented to bear the
costs associated with the increased area and escalation charges.
However, she has now faired to fulfi, this obrigation.

xlll' That the terms under buyer's agreement delineates the respective
obligations of the complainant as well as of the respondent as an
aftermath of breach of any of the conditions specified therein. It must
be noted that this provision was also confirmed and agreed to by the
complainant, who is now attempting to put on an innocent fagade to
escape their responsibilities and Iiabilities.

xlv' That delay was caused in completion of construction of the said
project due to certain unforeseeable circumstances. According to the
BBA' force majeure provides for both shortage of building material
and labour required, along with providing for unforeseeable events
which make the construction impossible to be carried out. Firstly,
owing to unprecedented air pollution levels in Delhi NCR, the Hon,ble
Supreme court directed a ban on construction activities in the said
region from 04'L1.2019 onwards, which was a huge hurdle to realty
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deveropers in the city. The Air Quarity Index (AQI) at the time was
running as high as 900, which is severely unsafe for the health. Later,
in furtherance of declaration of the AQI levels as ,not 

severe, by the
central polrution contror Board (cpcB), the Hon,bre supreme court
lifted the ban conditionally on 0g.1,2.2019, allowing construction
activities to be carried out between 6 a.m. and 6 p.m. It had caused the
project to be derayed and thus, there was a deray in apprication for
OC' Secondly, when the complete ban was lifted on L4.02.2020, the
Government of India imposed National Lockdown on 24.03.2020 due
to pandemic covID-Lg, and later lifted the lockdown, conditionally,
on L7'05'2020' The pandemic C0VID-19 has caused immense delay
and obstruction to the construction of the buirding, as the
procurement of labour and raw material proved to be highly
challenging' The whole situation led to. a reverse migration of
workers, who left cities and returned back to their villages, for safety
of themselves and their families. It is estimated that around 6 lakh
workers walked to their villages, and around j.0 lakh workers are
stuck in relief camps. The aftermath of lockdown or post lockdown
periods have left great impact on the realty sector for resuming their
respective constructions. Thus, causing delay in the cornpletion of the
said project, this was already hampered by the non-payment of
outstanding dues by numerous allottees, including the complainant.

xv' That the respondent was prepared to hand over possession and
accordingly, issued reminder Ietters dated 17.07.2024 and
17 '08'2024' Notwithstanding these reminders, the complainant failed
to make the required payment. subsequently, the respondent sent a
pre-cancellation notice dated 28.08.2024, reiterating the request for
the complainant to make the payment and take possession. However,
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the comprainant did not compry. After providing the ampre
opportunities to the comprainant, the respondent had no arternative
but to cancer the arocation of the said unit, as communicated in theIetter dated ZB.LO.Z0Z4.

That further the respondent company entered the corporate
Insolvency Resorution process vide order dated 31.08.2023, passed
by the Hon'bre Nationar company Law Tribunar. During the period ofthe moratorium, which rasted for four months, a, operations of the
respondent contpany were suspended. The respondent company was
subsequently discharged from the clRp by the order of the Hon,ble
Nationar company Law Apperate Tribunar dated 1,.02.2024.

xu.

XVII.

XVIII.

That the respondent being under considerabre pressure due to
ongoing proceedings before variou.s forums, and the financial strain
following the recent end of the m,ratorium added to this burden.
Given these challenges and the failure of the complainant to clear the
outstanding dues, the respondent after carefur consideration, was
compelled to cancel the unit, proceed with the sale of the unit and
create third-parfy rights.

That the respondent states that it is wilring to refund the earnest
money amount, subject to a deduction of 1,so/o in accordance with
clause 4 of the BBA. It is further ernphasized that the BBA has been
duly executed and signed by the comprainant, thereby estabrishing it
as a legally binding contract between both parties. The comprainant,s
signature on the BBA signifies fuil acknowredgment and acceptance of
its terms, and as such, both parties ar-e regaily obrigated to adhere to
the provisions set forth within the agreement. Therefore, the terms
related to the refund, incruding the r.5% deduction, are enforceabre as
per the express provisions of the signed contract. Further, the
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respondent' acting in good faith and with bona fide intent, issued aIetter to the comprainant on 10.12 .2024,requesting the necessary
bank details to facilitate the refund process, following the deduction
of the earnest money.

xlx' That the complainant is not entitled to the proposed reliefs as she has
approached this Hon,bre Authority with marice and mara fideintentions' It is also submitted that the contractuar obligations were
not met by the comprainant, to begin with and they have conceared
these rerevant facts, which resurtantry render this compraint
infructuous and not maintainable.

7 ' The complainant has been filed against RL i.e., Imperia structures Ltd.
and R3 to R5 are its directors. The name of Baakir Real Estate private
Limited is inadvertently mentioned in the proceedings of the Authority
and the same has been mentioned by R1 in its repry that it is not a party
to the compraint and its name has improperry incruded. ,r.hough 

Baakir
Real Estate Private Limited is a license holder but the complainant has
not filed the complaint against it so it is necessary to delete from the
array of parties as mentioned in the proceedings date d 23.0L.2025 and

B.

27 .03.2025.

copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the compraint can be
decided on the basis of these undisputed documents and submission
made by the parties.

E. furisdiction of the authority:
The respondent has raised a prerimi,ary submission/objection the
authority has no jurisdiction to entertain the present compraint. The
objection of the respondent regarding rejerction of complaint on ground of

9.
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jurisdiction stands rejected. The authority observes that it has territorial
as well as subject matter jurisdiction to adjudicate the present complaint
for the reasons given below.

E.I Territorial jurisdiction

As per notification no. 1/gz/}ILT-1,TC1 dared 1,4.L2.zorr issued by
Town and country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the pranning area of Gurugram
district' Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.
E.II Subject matter jurisdiction

section LL(4)[a) of the Act, zoL6 provides that the promoter shail be
responsible to the ailottees as per agreLlment for sare. section 11(a)(a) is
reproduced as hereunder:

Section 11@)(a)
u":",::"t!::t:brt:,!:r^ 

^:,, 
o!,l,noti!ns, responsibitities qnd functirns under the

lii:,::::,",J:!: !,_! :, thi rutes ona i,,euiiitii,;';;;;;';;;;;;,;,;:;,';z
attottee as per the asreement for sare,;;i;;;;;;;r;;:;;; iiZ',iJlli,'r"rio7 ,llrZ
:y,,1: 

t:)',!l'^'::Y?::l:,"f att the ,prrt^riii,-;i;;;;, buitdinss, as the casemay be, to the ailottee, or the commonileii i"i$'rrrrrtriir', iii;,lrrrlz:i;:,competent authoriet, as the case may be;
Section 34-Functions of the euinoity:
3a(fl of the Act provides to ensurb ,o*fiionrc of tle obrig,ations casf upon thepromoter, the allottee and the real estate agents inder this Act and the rules andreg u lati ons made thereunder.

10' so' in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a
later stage.

F' Findings on objections raised by the respondents:F.I obiection regarding force maleure conditions:
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11' The respondent-promoter raised the contention that the construction of
the project was delayed due to force majeure conditions such as certain
environment restrictions, demonetisation, shortage of labour, increase in
cost of construction materiar and non-payment of instarments by
different allottees of the project, etc. But all the pleas advanced in this
regard are devoid of merit. Therefore, it is nothing but obvious that the
project of the respondent was already delayed, and no extension can be
given to the respondent in this regarrl. The events taking place such as
restriction on construction due to weither conditions were for a shorter
period of time and are yearly one and the promoter is required to take
the same into consideration while launching the project. Though some
allottees may not be regular in piying the amount due but the interest of
all the stakeholders concerned with the said project cannot be put on
hold due to fault of on hold due to fault of some of the allottees. Thus, the
promoter/respondent cannot be given any leniency based on aforesaid
reasons and the plea advanced in this r.gard is untenabre.

G' Findings on rerief sought by trre comprainant:G.l Direct the respondent to provide the possession of the unit.G.II Direct the respondent to make the payment of delay possessionof Rs.17,99,564/_ for the period from ,; p;;; 
"i26rc.12' The above-mentioned relief(s) rorgt i iy-irr. complainants are taken

together being inter_connected.

13' In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the
proviso to section 1B[1) of the Act. Sec. 1B(1) proviso reads as under.

"section 1B: - Return of amount and compensation
18(1)' If the promoter fails to complete or is unable to give possession of anapartment, plot, or building, _

Provided that where an ailottee does not intend to withdraw from theprojecl he shall be paid, by the promoter, interest for every month of
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delay, tilr the handing over of the possession, at such rate as moy beprescribed,"

14. rhe due date of possession of the apar,r.#i:T:: ';"y:::"rr.l 
0f the

builder's buyer's agreement dated 27.0g.2016, is to be calculated as three
and half a years from the date of execution of buyer's agreement i.e.,
27'09'2016' Therefore, the due date of possession comes to 27.09.2020
plus grace period of six months as per HARERA notification no. g /3-2020
dated 26'05'2020 for the projects having completion date on or after
25.03.2020.

15' Admissibility of detay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the
prevailing rate of interest. Proviso tol section 1-g provides that where an
allottee does not intend to withdraw from the project, they shall be paid,
by the promoter, interest for every month of tlelay, till the handing over
of possession, at such rate as may be prcscribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced as
under:

Rule 75' Prescribed rate of interest- [Proviso to section 12, section 7Band sub-section (4) and subsection ffj of section 191(1) For the purpose of proviso to sectiar)i, iririin 1B; aid sub-sections (4) and(7) of section 19, the "interest at the rqte prescrilted" shall be the state Bonkof India highest morginal cost of lending rate +20/0.:
Provided that in case the 

.State Bank of Indio marginal cost of lendingrate (MCLR) is not in ttse, it sh.all be reploc'ed-by sut h benihmark lending rateswhich the state Bank of India may fix lrom 
"time 

to time for lending to the
general public.

16' The legislature in its wisdom in the subordinate Iegislation under the
provision of rule L5 of the rules, has determirred the prescribed rate of
interest' The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to irward the interest, it will
ensure uniform practice in all the cases.
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L7' Consequentry, as per website of the state Bank of India i.e.,
https://sbi.cq.in. the marginar cost of rending rate (in short, MCLRJ as on
date i.e., 27.03.202s is 9.r0o/o. Accordingry, the prescribed rate of
interest wiil be marginar cost of rending rate +lo7oi.e., 1 r.roo/o.

18' The definition of term 'interest' as defined under section z(za)of the Act
provides that the rate of interest chargeabre from the allottee by the
promoter' in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

"(za) "interest" means the rates of interest payabte by the promoter or theallottee, as the case may be.
Explanation. _For the purpose of this clause_(i) the rate gf llterest chargiabre i*y, ini ,irttee by the promoter, in case ofdefault, shatl be equal nlh, rate of interest which the promoter shall be liabteto pay the allottee, in case of defau'tt;(ii) the interest poyable ll the promoter to tlrc allottt,tt shall be from the date thepromoter received the amount or any part thereoJ tiil the date the amount orpart thereof and interest theygn iri4uraii, and the interest payabre by theailottee to the promoter s.hail be i;;"1'r' date the auot{ei defaults inpayment to the promoter tilt the dati it is paid;,,

19' Therefore, interest on the delay p"t;;;,; r.o* the comprainants shalr be
charged at the prescribed rate i.e., 1 1.L00/oby trre respondent /promoter
which is the same as is being granted to the complainants in case of
delayed possession charges.

20' The counsel for the complainant has filed an application for early hearing
on 23'L2'2024' It is mentioned in the facts ol the application that the
respondents have failed to adhere to the contractual obligations arising
out of the agreement dated 27.09.2016. As per the possession clause of
the agreement, the possession of the unit was to be delivered way back in
2020 but the respondents failed to fulfil their t'ommitments. Moreover,
the allotment of the unit was canceiled on r.B. Lo.zo24 despite paying
more than l00o/o sale consideration.
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21.The counsel for the complainant vide proceedings of the day dated

27.03.2025 brought to the attention of the Authority that the

complainant has paid Rs.33,73,475/- against the sale consideration of
Rs.32,37,500/- which is more than l0Oo/o of total sale consideration way

back in 201,6 and seeking possession of the unit along with delay
possession charges. He further stated that the complainant received the

offer of possession date d 1,7 .07 .2024 only consisting an illegal demand of
Rs.18,63,BB1/- on account of increased area, escalation cost and GST etc.

The complainant wrote several emails to set aside the illegal demands

raised by the respondent but th,, same wits never responded by the

respondent. Moreover, the corrrplainant received a letter dated

10.1,2.2024 on 1,8.12.2024 in which the comlllainant was informed that

the unit of the complainant was cancelled on 18.10.2024 on account of

non-payment.

22.The counsel for the respondent vide Jrroceeclings draws attention of the

Authority to the fact that the occupation certificate of the project was

received on 73.03.2024 and offer of possession was made to the

complainant on 15.03.2024. And as per possession letter dated

1,5.03.2024, an outstanding amount ol'Rs.19, 13,33s/- was to be paid by

the complainant on offer of possession in thc name of balance amount,

increased arEphange, escalation cost, GST etc. He further stated that the

complainant never come forward to take possession and payment of

outstanding dues despite issuance of multiple reminders for the same. On

28.08.2024, the respondent issued a pre-cancc.llation letter after issuing a

possession letter dated 17.07.2024 whiclr consists the details of

outstanding dues to be paid by the complainant. Further, on 18.10.2024

the respondent cancelled the unit of the complainant on account of non-

payment. The counsel for the complainant has raised an objection and

ffi
&
rnriq q[d
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stated that the complainant has never received an offer of possession

dated 15'03.2024. Now, the question arises before the Authority is that
whether the cancellation of the unit of the complainant is valid or not?

23' The respondent has cancelled the unit vide cancellation Ietter dated
1'8'10'2024 after obtaining occupation certificate from the competent
Authority on 1,3.03.2024 and offer of possession on 17.07.2024 on
account of outstanding dues after issuing various reminders and
thereafter issuing pre-cancellation letter dated 28.08.2024. The
complainant has paid an amount of Rs.33,73,4Ts/- i.e., more than L00o/o

of the total sale consideration of Rs.32,3 T ,soo / - way back in z01,6and the

rpsed in 2O2O.There is substantial delay of 4
years in offer of possession as the due date of possession has Iapsed on
27'09'2020 only and if the delay possession charges to be paid by the
respondent are considered it is the respondent who has to pay even after
considering the additional demands made by the respondent on offer of
possession. On consideration of all the submissions made by the parties
and documents place on record, the cancerllation of the unit stands
invalid.

24' Although there is substantial delay in making offer of possession i.e.,

17.07.2024 after obtaining occupation certificate on 1,3.03.2024 and it
was admitted by the complainant during pro(:eedings dated 2T.O3.ZOZ;
that the offer of possession date d 1,7.07.2024 was duly received by her.

25. As per Section 19(10) of the Act of 2016, it is rhe obligation of the allottee
to take possession within two months from the date of receipt of
occupation certificate. In the present complaint, the occupation
certificate has been obtained by the respondent-builder and offered the
possession of the subject unit to the cornplainant after obtaining
occupation certificate on 1.7.07.2024. So, it can be said that the
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complainant would come to know about the occupation certificate only

upon the date of offer of possession. Therefore, in the interest of natural

justice, the complainant should be given 2 months'time from the date of

offer of possession. This 2 month of reasonable time is to be given to the

complainant keeping in mind that even after intimation of possession,

practically one has to arrange a lot of logistics and requisite documents

including but not limited to inspection of the completely finished unit but

that is subject to that the unit beilp, handed over at the time of taking

possession is in habitable condftio* lyry f*rrther clarified that the delay

possession charges shall U" p"yrU$ftmfu*he due date of possession i.e.,

ZT.Og.ZOZ0 till actual tranding ove$;of posses$[on or offer of possession

1Z.0Z.ZOZ4,. 'af, r ,l; Fi l oc{ n certificate from

uthority plustwo mon'Sis, whichever O 
:1n'"t'. .- '; r to futfrl its obligations and26. Accordingly, it is the faiture of the promote 

.

responsibilities as per the flaf brryer's agre-erqent dated 27.09.2016 to
l,;lr::

hand over the possessibn wffin 
ffe 

stinutape$,..,,!l iod' Accordingly' the

rnc€ of the mairdpe cffrtained irr*{ettion 11(a)(a) read with

proviso to section 1B(1). of the c1 op th1 yrt of the respondent is

established. As such, the ailotme kf ry n"+U,p promoter, interest

for every month of deiiy.fromdug dato,of poss.ession i.e., 27.09.2020 till

offer of possession plus 2 rno'nthsi[.e., up to L7.0V.2024 at the prescribed

rate i.e., 11.10 o/o p.a. as per proviso to section 18(1) of the Act read with

rule 15 of the rules.

G.III Direct the respondent not to demand any additional amount and

set-aside ilegil and nonest demand raised by the respondent in

its tetter daied L7.07.2024 in the name of balance amount,

increasedareacharge,escalationcost,GSTetc'
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27.The complainant has contended about various

the respondent-promoter in its letter dated

under:

complaint No. 6309 of 2024

illegal charges raised

t7.07.2024 detailed

by

AS

Amount [Rs.
Demand towards Balance Sale

Consideration
33,05L/-

11.,09,0751-Increased Area Charges (i.e., Increase in
Area x Booking/ Allotment Rate

9,88,155 /-Average Escalation Cost, as per indexed
construction Escalation between 2014-
2ol7 :

GST [As applicable)
6,70,330/-Less: Delay Penalty @

Total Outstandin

basis to demand charges.against increase in areA average escalation cost

and balance service' tax/GST. Though demand under the heading

increased area charges (i.e., incr.*t" in area x booking/ allotment rate)

has been mentioned as Rs.11109,075/-but without giving any basis. A

ent w.r.t allotted uait was executed between the parties

on 27.09.20L6 ,nd 
,..I"rt.,,,n 

9 ?;: provides .,*i,h regard to major

alteration/modificatioil resutrdrrg ;h excess of +/- L\o/o change in the

super area of the apartment or material/ substantial change in the sole

opinion of and as determined by the developer/company. A reference to

clause 9.2 of the agreement must detail as under:

9,2 M aj or alteration/modification
ln cose of any major alterotion/modification resulting in excess of +100fi

change in the super area of the aid apartment or material/substantial
change, in the sole opinion of and as determined by the Developer/company,

in the specifications of the materials to be used in the said building/said
aportment any time prior to ond upon the, grant of occupation certiftcate, the

develop/compony shall intimate the intending allotee(s) in writing the

changes thereof and the resultant change, if ony, in the price of the said

apartment to be paid by him/her and the intending allottee agrees to deliver

to the Developer/Company his/her written consent or obiections to the
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changes within thitty days from the date of dispatch by the

Devitoper/Company of-such notice foiling which the intending allottee sholl

be deemed to iori girrn his/her futl and unconditionol consent to all such

alterations/modifications ond for poyment, if ony to be paid in consequence

thereof,........

Z9.lt is not disputed that the due date for completion of the proiect has

already expired on27.09.2O2O and occupation certificate has received on

L3.O3.ZOZ4. The impugned demand against the above-mentioned head

was raised vide letters dated 77.07.2024 and the same is as per the

above-mentioned provision of the byfs/s agreement. If the complainant

has any objection against the prop$eO 
"t 

tnge/increase, then she has a

right to challenge the same withffitiepgrioa sfipulated as per buyers'

agreement. However, the respon$"ent-l ' is also duty bound to

explain that increase in the super area of the unit vis a vis the project

before raising such demand.

30. Considering the above-mentioned facts, the Authority observes that the

respondent has increased the super area of'the flat from 1850 sq' ft' to

2035 sq. ft. vide offer of possession dated 1,5.03.2024 (which was never

received by the respondent as per POD dated 27.03.2025) with increase

in area of 185 sq. ft. i.e., 10%o without any justification or prior intimation

to the complainant.

2SS of 2018 titled as Pawan Gupta
31. That in NCDRC consumer case no, 285 oI ZUIa uuea qs rqwult uuplu

Vs Experion Developers Private l:imited,it was held that the respondent

is not entitled to change any amount on account of increase in area' The

relevant part of the order has been reproduced hereunder:

The comptaints have been filed mainly for two reasons' The first is that the

opposite porty has demanded extro money for excess area and second is the

driry in' haiding over the possession. In respect of excess area, the

complainant has made o point that without ony basis the opposite party sent

the demand for excess aria and the certificate of the architect was sent to the

complainant, which of a later date. The iustification given by the party that on

the'basis of the internal report of the architect the demand was made for
excess areo is not acceptabie because no such report or ony other document

lv
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has been filed by the opposite party to prove the excess qrea. Once the originol
plan is approved by the competent authority, the areas of residential unit as

well as of the common spoces and common buildings are specified and super
oreq cannot chonge until there is change in either the area of the flat or in the

orea of any of the common buildings or the total area of the proiect (plot
area) is changed. The real test for excess areo would be that the opposite
porty should provide a comporison of the areas of the original approved
common spaces and the flots with finally approved common spaces/buildings
and the flats. This has not been done, ln fact. this il,g, common practice
adop-ted by majori1t of builders/developers which is basicalllt an unfair trade
practice, This has.become a meons to extract exU:a money from the allottees
at the time when allottee cannot leave the pr,oject as his substontial amount is

locked ,in the projqqt and he is about,tp take possqssion. There is no.prevailing

kind of certificate in respect of the extra Super area at the final stage. There is

opposite party allottee ,mqst know the Q,hqnge in.thQ ftnally approved lay-out
ond areas of common $poces and the ofiginally, approvqd lalt-out and areos. In

excess area. Though fihte Rgal EstateRegulation Act {REW 2076 has made it
compulsoty,for the h*tilders/develoners to indicate tke eqrpet area. of the flat
however the, problem of saper qyea|ls not yet fully solved and further reforms

are required.

32.|n view of the above, the Authority has clear ob5ervation that there was

an increase in a super area which was intimated to the complainant at the

time of offer of possession for ftt outs and not before. Further, no

justification and intimation were made to the complainant in respect of

increase in area. So, the respondenl: can charge from the complainant

only on account of increase in the sutrler area up to L\o/o as per clause 9.2

of the buyer's agreement after providing proper justification and specific

details regarding the increase in the super areaf carpet area.

o Escalation charges

33. The complainant took a plea that the respondent-builder has arbitrarily

imposed escalation cost at the time of offer of possession. The

respondent-builder submits that cost of escalation was duly agreed by

the complainant at the time of booking/agreement and the same was
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incorporated in the buyer agreement. The undertaking to pay the above-

mentioned charge was comprehensively set out in the buyer agreement.

The said clause of the agreement is reproduced hereunder:

Clouse 7.2
It is mutually agreed and binding between the Allottee(s) and the Company
that 500/o of the Total Price of the Said Apartmenl sholl be treated as
construction cost for the purpose of computation of Escalation Charges. It is
further mutually agreed that within the above stated construction cost, the
components of steel, cement, other construction materials, fuel and power and
labour shall be 75o/o. 700/0, 400/0, 50/o and 300/o respectively of the construction
cosL Escalation charges shall be compute! at the expiry of 42 months i.e. in
April, 2016. The RBI indexes for the of September. 2012 and for the
month March, 2016 shall be
respectively to compute the Esca

reputed firm of Chartered A
computation of escalation charges by the Campany from time to time.
Such audited and verified Esca

adjusted), as the case moy be,

o& fhe opening and closing indexes

$hg;,rges. The Company shall appoint a

to in:dependently audit and verify the

Charges shall be paid/refunded (or
the Allottee{s) before the offer of

possession of the Soid Apartment to the Allotlee(s). Escalation Charges, os

intimated to the Allottee(s) shall be final and binding on the Allottee(s). The

Allottee(s) agrees and understands that any default in payment of the
Escalation Charges shall be deemed t:o be a breach under the terms and
conditions of the Agreement. No possession shall be handed over to the
Allottee(s) unless Escalation Charges are paid in full along with delayed
interest, if any.

34. This is just to comment as to how the builder has misused his dominant

position and drafted such one.sided clause in the agreement and the

delay was a result of the respondent's failure to hand over the possession

of the unit, leading to an increase in escalation cost. However, buyer's

agreement being a pre-RERA agreement, the respondent can charge the

escalations charges from the complainant as per clause 1,.2 of the buyer's

agreement dated 27.09.2016 executed between the complainant and the

respondents subj e ctfrfurnishing details and requisite certificates.

o GSTcharges:

35. It is contended on behalf of the complainant that vide letter dated

17.07.2024 the respondent raised a demand for a sum of Rs.2,69,240 / on

account of balance service tax/GST. The possession of the subject unit
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was required to be delivered by 27.09.2020 and the incidence of GST

came into operation thereafter on 01.07.2017. The authority is of view

that the due date of possession is after 01.07.201.7 i.e., date of coming

into force of GST, the builder is entitled for charging GST w.e.f.

01,.07.2077. The promoter shall charge GST from the allottees where the

same was leviable, at the applicable rate, the respondent-builder has to

pass on the benefit of input tax credit to allottees as per applicable GST

rules subject to furnishing of such proof of payments and relevant details.

H. Directions of the AuthoritYi

36. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations

per the functions entrusted to the Authority

under Section 34(0 of the Act of 2016:

i. Cancellation dated 78.1,0.2024 is bad in eyes of law and hence set-

aside and the respondent is directed to reinstate the unit of the

complainant within 30 days of ttris order.

ii. The respondent is directed to pay the interest at the prescribed rate

i.e. 1 1,.!0o/o per annum for every month of delay on the amount paid

by the complainant from due date of possession i.e. 27.09.2020 till

I7.O1.ZOZ4 i.e., expiry of 2 rnonths from the date of offer of

possessio n (17.07.2024). The arrears ol'interest accrued so far shall

be paid to the complainant within 90 days from the date of this

order as per rule L6(2) of the rules.

iii. The respondent is directed to pay arrears of interest accrued within

90 days from the date of order of this order as per rule 16(2) of the

rules and thereafter monthly payment of interest be paid till date of
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handing over of possession shall be paid on or before the 1Oth of each

succeeding month.

iv. The rate of interest chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e., 1L.1.00/o by

the respondent/promoter which is the same rate of interest which
the promoter shall be liable to pay the allottees, in case of default i.e.,

the delayed possession charges as per section Z(za) of the Act.

v. The respondent is directed to issue a revised statement of account

after adjustment of delayed possession charges, and other reliefs as

per above within a period of 30 days from the date of this order. The

complainant is directed to pay outstanding dues, if any, after

adjustment of delayed possession charges.

vi. The respondent shall not charge anything from the complainant

which is not the part of the buyr:r's agreement. The respondent is

also not entitled to claim holding charges from the

complainant/allottee at any point of time even after being part of the

buyer's agreement as per law settled by Hon'ble Supreme Court in

civil Appeal Nos, 3864-s&s9/2020 decirred on L4.lz.zozo.

38. File be consigned to the registry.
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