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f .M. Chhabra
LL84/L,1't Floor, Ariun Nagar Kotla Mubarakpur,
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Complainant

Versus

IW/s. Magic Eye Developers Private Limited
GF-9, Plaza M-6, fasola District Centre fasola,
I{ew Delhi-11002 5.

Respondent

I\PPEAITANCE

Ijor Complainant:
lior Respondent

Complainant in person
Mr. Gaurav Rawat, Advocate

ORDER

'). This is a complaint, filed by IM Chhabra fallottee)

s;ection TL of The

',2016 [in brief the

('promoter).

Real Estate [Regulation and Development

Act), against M/s. Magic Eye Developer:s

',2. This complaint has a chequered

by the complainant himself as under: -
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That on 08.03.20t9, he filed a complaint before The Ha ana

Ileal Estate Regulatory Authority, Gurugram for refund of th

amount, paid to the respondenl" along with prescribed rate of in

I{is complaint was later on transferred to the Ld. Adjudicatir:rg

Ior further action and disposal of it. As per the direction

r\djudicating Officer, amended complaint was filed in the For

prescribed in Section 71, of the Real Estate (llegulati

Development) Act 2016. After final arguments, the case was; fix

lby the Hon'ble Punjab & Haryana High Court, the case rvas

transferred to the learned Adjudicating Officer. Finally, the cas

decided on 21.08.2021with the following Orders.

garn

WAS

"Complaint in hands is thus allorryed and respond nt is

inantdirected to refund entire amounf received from comp

within 90 days from today, with interest @ 9.30/o p.a.A st of

Rs. 1.00 lac is also imposed upon respondent to be praid

total

rest.

cer

f Ld.

CAO

on 04.09.2019. In the amended complaint, in addition to ttre R fund

illong with interest, he (cornplainant) sought compen:;ati AS

n&

for

"L7.10.2019 for pronouncement of the judgment. But the ju ment

r:ould not be pronounced as Haryana Real Estate Regularity Aut rity

rJeclared holiday. The case was again transferred to rned

,Authority, Gurugram due to the amendment of Rule 28 & 29 iss by

the DTCP Chandigarh. Later on, stay on this amendment was nted
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the Learned Adjudicating Officer had no jurisdiction to enterrtai and

complainant. But unfortunately, no decision was taken

compensation.

3. The respondent later on filed an appeal with thr: H

Haryana Real Estate Appellant Tribunal, Chandigarh and stat

adjudicate upon the complaint filed by respondent-allottee fbr

of the amount paid by him to the appellant-promoter in view

jiudgment of Hon'ble Apex Court in case New Tech P

Developers Pvt Ltd vs State of UP & others ETC'2022(1) RCR

357. ,_
,+. Hon'ble eppellfi Tribunal set aside aforesaid orrCer

21.08,2021 and remitted the complaint to the Haryana R,:al

Regularity Authority, Gurug;ram for fresh trial/decision.

Authority, Gurugram decided the complaint on 11.05.2023 a

following directions: -

"The respondent is directed to refund the amount recei by

n the

n'ble

that

nd

f the

him i.e. Rs. 52,57,406/- with interest at the rate of 10.7

prescribed under Rule 15 of the Haryana Reral

(Regulation and Development) Rules, 201-7 from the

each payment till the date of actual refund of the a

&

iu

ted

state

The

gave

o/o as

te

te of

ount

within the time lines provided in rule 16 of Haryana
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2077 ibid" and also directed the complainant to fi

application before the Ld. Adjudicating 0fficer."

5. Present application/complaint has been filed for gr

compensation as prescribed rrnder section 71, of The Relal

lfRegulation & Development) Act 2016.

6. According to complainant, he is a retired Govt. se'rva

lbooked a shop for earning his livelihood. The Real Estate Agen

approached him for booking ol the shop, told him that the p

of the shop will be handed o\'/er to him sometime in the mid

2Ol5 but his hopes were shattered on the execution of the B

26.03.2013 and found that the possession of the shop wo

handed over after 4 years frorn the date of execution of thel B

hopes were further shattered when the possession ol'the sh

not handed over even after co,mpletion of 4 years i.e. on 215.0

He (complainant) Hl visited the site sometime;in May 2017 a

perplexed and astonished to find that what to say of completio

construction, only a few pillars were there covered rvith bri

upto 7 feet. No labour was seen and it f howed that no const

work has taken place for the last 2 years. The promoter had gi

undertaking that the project will be completed by 31.12.2021.

10.3 of the BBA mentioned that if the promoter does not ha

L
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tof
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the possession of the Unit within 3 years plus 2 extensionr;, al ttee

l'complainant) shall be entitled to give notice to the Develop,er

()0 days from the expiry of sai,C extended period for terminati

itgreement and seek refund of the amount paid to the pro

ragainst the shop, Accordingly, il notice was issued to the prclmo

ithin

this

oter

ron

of Rs.

nt of

|20.06.2017 through speed pos1r. The promoter neither terminat the

BBA nor refunded him the amount. Due to this action on the rt of

gingpromoter/builder, he (complainant) suffered severe illness r

from "High Blood Pressure, Su61ar & Arthritis etc.".

7. Contending all this, thr: complainant sought compenLsati n for

the loss suffereJ by him for two years and nine months at the in

of the respondent/promoter for not handing over the on of

fromthe shop up-to 25.3.201,7 i.e. the date of completion of 4 yea

the date of execution of the BB,A, calculated as under: -

Rs. 30,000 /- per month for earning his livelihood

Rs.30,0f 0/ - x32 months =

For mental harassment etc. =

Rs. 9,60,000/-

Rs, 5,40,000/-

Rs.15,00,000/-

B. The complainant has prayed for grant of compensartio

15,00,000/- to him, with aPPlicable

compensation.

interest on the elmo

t;
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9. The respondent contested the complaint by filing a itten

reply. The facts that complainant booked a shop in the projec . The

shoplPlaza at l-06" in sector-106, Gurugram on 30.1,0.201,2 and

I\o.21/GF was allotted to the complainant, the Build,er

Agreement was executed on 26i.03.20L3. As per clause 9,1 of th

l;he possession of the shop was to be handed over within 3 yerars

r:xtensions. The date of handing over the possession of the sho

",25.03.201-7 but the promoter could not fulfil his promise resul

seeking refund and interest at the prescribed rate of intelres

promoter obtained the OC on 30.11.2019 and there was eln

against the order dated i20.08.2021 passed by Ld. Adiudi

Officer, HRERA, Gurugrarn, in complaint No. 779 of 2019

allowed and the respondernt herein is/was directed to refu

entire amount (i.e, Rs.51',74,218/-) alongwith interest @

p,a. and cost of Rs. 1,00,0 (10 /-.

An Authority constituted under section 20 the Real Estate (Regulation and Development) Act,20l6- 
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delay of 2 years 9 months upto the date of receipt of the OC an offer

dentrof possession, are not disputed by the respondent. 'l'he r€)spo

rsought dismissal of complaint on following grouncis: -

a) Appeal bearing No. 412 of 2022 was filed by the res dent

uyer

BBA,

rnd 2

was

ng in

The

erall

ting

titled

d the

9.30/o

"J.M. Chhabra vs Magic Eye Developers Pvt Ltd." reby

complaint filed by complainant herein for refund of antou t was

J,



b) The aforesaid Appeal I\o. 412 of 2022 was dispose:d o

order dated 03.03.2023, whereby the order dated 20.08

was set aside and complaint was remitted to the Le

Haryana Real Estate Regrrlatory Authority, Gurugram for

trial/decision in accordance with law. The Hon'ble Ap

Tribunal further directed the parties to appear before I

Authority on21.03.2023.'Ihe order further stated that:-

requiring filing of the fresh complaint by thc complain

F-orm CRA and without considering the written argulnen

judgments relied upon [','the respondent passed the im

order dated 09.05.2023 uploaded on the website of

Authority on 01'.06,2023 'uide the impugned order,

ttt
re

vide

02t

rned

fresh

"The amount deposited by the appellant-promoter i, Rs,

to77,61,968/- with this Tribunal to comply with the prov

Section 43 (5) of the Real Estate (Regulation & Developmen

201.6, along with interest accrued thereon, be sent to the

Authority for disbursement to the appellant'promoter su tto

tax tiability, if any, as per low and rt)les". V'
Abb..lt,^h-

c) That as per directions of Hon'ble Appb*arrtr 'fribun , the

respondent herein appeared before Ld. Authority'

Authority under the same set of circumstances,

rllant

rned

Act,

rned

Ld.

thout

nt in

s and

gned

Ld.

tur Authority constituted under section 20 the Real E.state (Regulaqoq3n-q f)evelopment) Act, 21016
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"Respondent herein is directed to refund the amount recei

respondent i.e. Rs. 52,5'7,406/- with interest at th,:

t0.700/0".

d) The respondent herein has already filed an appeal |lo. 18 of

eof

unal,

v Ld.

2023 befere Hon'ble Haryana Real Estate Appellate Tri

challenging the impugned order dated 09.05.2023 pass;ed

Haryana Real Estate llegulatory Authority, Gururgra

complaint No. 779 of 2019 titled "J.M. Chhabra vs Mag

in

Eye

Developers Pvt Ltd and said appeal No. 418 of 2023 i:s p ding

AbbJt^+< 
*''--

before Hou'ble Appe*ant lribunal for final disposal.

eJ It is further averred that the complainant paid a sum f Rs,

51.,74,214/- [inclusive of taxes) till date and in compli ce of

section 43 (5) of the Reall Estate (Regulation and Develop

Act, 2016, the respondent herein has deposited a sum

77,6L,968/- [supral and therefore, amount with interest

he may receive subject to disposal of Appeal No. 418 ,tf 2

much more and sufficient amount in all respect incliudi

alleged claims/harassrnent/losses and therefore, i

complaint is not maintainable for any alleged compensiltio

The respondent requested for dismissal of cornpl

I have heard complainant in person and Mr.

ent)

f Rs.

ich

23 is

his

stant

int.10.

11.
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'L2. It is not in dispute between

r:omplainant was allotted a shop i.e. Shop No,

the parties th the

2tlGF in project ing

-106,

Gurugram. A Builder Buyer Agreement (BBA) was execu on

26.03.2073. As per clause 9.1 of the BBA, respondent was obli ed to

developed by the respondent i.e. The Plaza at 106, Sercto

hand over possession of said shop within 3 years from thre

execution of the BBA, with extension of grace period of 1lZ m

which came to be 25.03.2017. The promoter failed to hra

possession of subject unit till this agreed date. The posse:ssio

handed over to allottee-complainant after delay of two years

months from the due date of possession.

The only plea taken by respondent is that a co laint13.

14.

filed by present complainant seeking refund of amount, has a

been allowed by the Authority vide order dated 09.05.202

hence, same (complainant) is not entitled to any compensation.

As per Section 1B (1) of Act of 2076, if promoter i

te of

nths,

over

was

nd9

ready

and

le or,

ified

to

or

ls

tcomplete or unable to give possession of an apartment,

building, -

[a) in accordance with the terms of the agreement [or

as the case may be, duly completed by the date s

An Authority constituted under section 20 the Real Estate (Regulation and Development) Acti- 
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case the allottee wishes to withdraw from the p

without prejudice to any other remedy available, to

the amcunt received by him in respect of that apartmen

ject,

turn

, plot

at if

gin

s the

and

said

the

nas

15.

or building, as the case may be, with interest at sur:h te as

may be prescribed in this behalf including compenrsat nin)

the manner as provicled under this Act.

A perusal of this provision makes it clear t

promoter fails to complete the apartment, plot or btrildi

accordance with the terms of the agreement and allottee dernan

9 months in offering possession of subject unit. In vierru

provision, the promoter is liabte to refund the amount receirred

same along with interest and again to pay the compensat

prescribed underi{fo o.,. ul y,rY

An Authority constituted under section 20 the Rerrl Estate (Regulation and Developmcnt) Act, 21016- 
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refund of the amount, the promoter/builder is liable to re dof

amount received by the same

compensation. Admittedly, there occurred delay of about 2 yea

1,6. As mentioned above, relief of refund of amount along

with interest has already been granted to the complainant.

77. So far as the amount of compensation ich

complainant is entitled in this case is concerned, as per Sectio 72 of
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the Act of 2016 following factors are to be taken into accouLnt

,A,djudicating Officer in determining amount of compensation: -

[a) the amount of disp,roportionate gain or unfair adva

,wherever quantifiable, made as a result of the defaulU

[b) the amount of loss caused as a result of the defar"rlt;

[c) the repetitive nature of the default;

tdl such other factors which the adjudicatinLg

considers necessary to the caser in furtherance of justice.

Even as per resprondent, complainant had pairi a mof

In this

caused

the

tage,

fficer

way,

ss to

Rs.S1,74,214/- out of total consideration of Rs.56,71,7431- $n usive

of taxes). The promoter (respondent) used money paid b'7 al ttee-

18.

19.

month.

complainant but failed to complete the project.

respondent got unfair advantage, which consequently

the allottee-complainant.

As stated earlier, complainant had pray

earing/livelihood for 32 months total amounting Rs.9,60

compensation at rate Rs.30,000/- per month for I

According to the complainanlt, if he had received the posses

time, the shop in question wo'uld have earned rent of Rs.30,00

for

of

on in

l- per

truuN,

A. Authorifr constituted r..nder section 20 the Real Estate (Regul4tion-and Development) Act, 2016,A
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20. This plea is disputed by learned coun

:respondent. According to him, the prevailing rate of rent in tha

is not more than Rs.10,000/- P.M, As described earlier, sh

question is situated in Sector-106, Gurugram and measurinrg 5

ft. Undoubtedly, Sector-106, Gurugram is still in the p

development and is not fully developed till now. The compl:rina

not adduce any evidence to verrify that said shop would ha're

Its.30,000 /- per month, if renterd out. Keeping in view size of'sh

also the area where it is situated i.e. Sector-106 being developin

I think Rs.30,000 /- per month will be excessive amount. Consi

factors mentioned above, I aurard compensation to the cot:np

for loss of livelihood/rent at rate Rs.15,000 /- per month fc>r 2

and 9 months, to be paid by ther respondent.

The complainant has prayed for compensati2L.

Rs.5,40,000/- for mental harassment and agony. The comprlai

stated to be a senior citizen aged more than 79 years, ap

when he did not get possessiorr of subject unit i.e. shop in ag

despite making payment of major part of sale consideration, it

mental harassment and agony to him. Same is awarded a s

Rs.2,00,000/- as compensation for mental harassment and agon

An Authority constituted under section 20 the Real Estate (Regulaiion and Developrnent) Act, 2016
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111s.10.50 per annum, from the date o

",22.

com

,)a
,aJ.

r{nnoun

The respondent is di

tion mentioned above along

of amount.

File be consignecl to record

, in open Court todalr i.e. 30.04.

to

with

this

pay said

interest

order till

ts of

of

te of

an10u

at; ri

the d

room.

5.

(Raje
Adju
Ha

{.;--
r Kumar)

icating 0fficer,
na Real Estate

Regu tory Authority,
m.30.04.2025
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