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Complaint No. 891 of 2023

ORDER (PARNEET S. SACHDEV-CHAIRMAN)

i

A.  UNIT AND PROJECT RELATED DETAILS
2.  The particulars of the unit booked by complainant, the details of sale
consideration, the amount paid by the complainanis and details of
project are detailed in following table:
S.No. | Particulars = ‘ Details
T, ‘Name of the project Clarks Residences Complex at Rise
' Sky Bungalows, MCF Land in
Revenue Estate of Village Sarai
Khawaja. Sector-41, Tehsil and
District Faridabad, Ilarvana
2. RERA registered/not Registered, vide no. 267/2017 dated
registered 09.10.2017
3. Unit no. o F-306, Tower-F, 39 floor
i
4 | Unit area 390 sq. ft
A ~

Present complaint has been filed on 28.04.2023 by complainant under
Scction 31 of the Real Estate (Regulation & Development) Act, 2016
(for short Act of 2016) read with Rule 28 of the IHaryana Real Estate
(Regulation & Development) Rules, 2017 for violation or
contravention of the provisions of the Act of 2016 or the Rules and
Regulations made thereunder, wherein it is inter-alia prescribed that
the promoter shall be responsible to fulfil all the obligations,
responsibilities and functions towards the allottee as per the terms

agreed between them.
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" |Date  of builder buyer

agreement

Duc date of possession

(30 Months from flat buyer
agreement-21.07.2017  /start
ol excavation-not revealed by
its written

respondent in

statement, whichever is later) |

21.01.2015

21.07.2017

Clause (i) of ‘Possession of
Apartment’ of allotment cum builder
buyer agreement, possession Of
apartment is proposed 1o be delivered
by the developer to the alloitee within
30 months of date of start of
excavation or execution of this
agreement (whichever is later)
subject to force  majewre or
circumstances beyond the control of
the developer, provided all amounts
due and payable by the allotees as
provided herein have been paid 1o the
developer. It is, however, understood
between the parties that various |
towers comprised in the Complex
shall be ready and completed in
phases and handed over, '
accordingly. The developer shall be
entitled to a grace period of 150
days, after the expiry of 30 months
for finishing construction work and
applying  for  the  occupation
certificate in respect of the project
Sfrom the concerned Authorily.

' Basic sales consideration

'239.19,500/-

Amount paid by Complainant

236.21,653/-

" Offer of possession

Not given. \

[ =

FACTS AS STATED IN THE COMPLAINT

Complainant had booked an apartment in the project advertised by the

respondent promoter under the name and style of “Rise Sky
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Bungalows” situated at MCF land in Revenue Estate of Village Sarai
Khawaja, Sector-41, Tehsil and District, Iaridabad, Ilaryana by
paying an initial booking amount of Rs.2.00.000/- by way of cheque
no. 237542 dated 25.02.2014. On the pavment of the booking amount,
allotment cum agreement was executed on 21.01.2015 and apartment
no. F-306, 3" floor, area measuring 390 sq.ft. was allotied to the
complainants in the respondent’s project, “Clarks Residences, Rise
Sky Bungalows” Sector 41, Faridabad, Haryana. As per the
agreement, total sale pricc of the apartment was 239,19.500/-.
Complainant has claimed to have paid Rs. 36,21,653/. As per Builder
Buyer Agreement respondent was under a contractual obligation to
deliver the possession of said apartment within a period of 30 months
from the date of flat buyer agreement/start of excavation (whichever is
later) and a gracc period of 180 days was also provided to the
developer for finishing construction work & applying the occupation
certificate.

That the complainant proceeded with loan arrangement with DL
bank and a loan of Rs 24 lacs was sanctioned and the Tripartite
agreement dated 29.10.2014 was executed between complainant,
Respondent and DHFL bank to this effcct. That on 13.12.2014, a
General Power of Attorney was executed by the complainant in favour

of his Brother-in-Law Mr. Darisi Subbarao.
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o

5. That the partics cntered into an agreement of monthly investment
return assurance referred as assured return agreement on 15.01.2015
stipulating that the respondent was obligated to pay the complainant
12% per annum assured return for 40 months. Respondent clearly and
blatantly failed to provide any such return assurance except for a few
initial months.

6.  That on visiting the project site it was found that till date the project is
not complete and the Home Buyer complainant despite paying a
considerable amount as and when demanded by the respondent in
furtherance of the agreement is still lurking for home even alier the
inordinate delay of approximately 5 years from the duc datc of
possession.  The complainant has performed all its financial
obligations under the agreement by making full payment, as
demanded by respondent as per the payment plan.

7.  ‘That till today the complainant has visited the project site many times
to inquire about the stalled development of the project but received no
satisfactory answer from the respondent. Feeling aggrieved, present
complaint has been filed.

C. RELIEF SOUGHT

§.  The complainant in his present complaint has originally sought

following reliefs:-

v
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Complaint No. 891 of 2023
To direct the respondent to make refund of the whole paid amount Lo
the complainant along with interest as per the provisions of Section 18

of RERA Act,2016.

b) To direct the respondent to make the required payment for refund of

c)

the whole amount at an interest @24% per annum compounded
monthly with respect to the terms enumerated in agreement dated
21.01.2015 considering the definition of interest as mentioned under
Section 2 (z) (a) of RERA Act,2106

To direct the respondent to not to create any third party interest over
the allotted unit until the complainant’s whole amount is refunded to

him along with appropriate interest.

d) To direct the respondent to make the remaining payments of monthly

investment return assurance as per thce agreement of monthly
investment return assurance dated 15.02.2014 whereby the respondent
was obliged to pay the complainant 12% per annum assured return for
40 months.

To direct the respondent to make an immediatc payment 10
complainant on account of litigation cost, actual loss against lapse of
rental benefits, loss of capital gain and escalated diflerential in circle
rate due to non-handing over of timely physical posscssion of
apartment including compensation for physical, mental, litigation even

emotional suffering duc to unreasonable and inordinate delay and
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inability to hand over timely physical possession of apartment 1o
complainant.

f) Any other relief.
Amended Relief Sought vide application dated 03.12.2024:-

a) To direct the respondent to make refund of the whole paid amount to
the complainant along with interest as per the provisions of Section 18
of RERA Act,2016.

b) To direct the respondent to make the required payment for refund of
the whole amount at an interest @24% per annum compounded
monthly with respect to the terms cnumerated in agreement dated
21.01.2015 considering the definition of intercst as mentioned under
Section 2 (z) (a) of RERA Act,2106

¢) To direct the respondent to not to create any third party interest over
the allotted unit until the complainant’s whole amount is refunded to
him along with appropriate interest.

d) To dircct the respondent to make an immediale payment Lo
complainant on account of litigation cost, actual loss against lapse of
rental benefits, loss of capital gain and escalated differential in circle
rate duc to non-handing over of timely physical possession of
apartment including compensation for physical, mental, litigation even
emotional suffering due to unrcasonable and inordinate delay and
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inability to hand over timely physical possession of apartment to
complainant.

Any other relief.
REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed a detailed reply on
10.10.2023 pleading therein:

That the present complaint is filed by complainant through GPA
Holder, Mr. Darisi Subbarao. As such said GPA docs not cmpower or
authorize Mr. Darisi Subbarao to file, peruse and prosccute any legal
cases on behalf of the complainant before any court of law.

That, the agreement of monthly investment return assurance which is
the foundation for secking relief in the present case is a separate and
stand alone agreement and it is not the agreement of salc for the
apartment which is distinct and separate. There is no dispute asserted
with regard to the agreement of sale in the complaint. Moreover, there
is no provision under the scheme of RERA Ac1,2016 for examining
and deciding the issues relating to the provisions of assured return in
an allotment letter/builder buyer agreement for purchase of
flat/apartment/plot.

That, there is a distinct and separate relationship between the parties in
Agreement of monthly investment return assurance and allotment
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letter cum agreement. Relationship between the respondent and
complainants in respect of the allotment letter cum agreement is that
of promoter and allotee thereby covering it under the provisions of the
Act. But relationship in terms of the Agrecment of monthly
investment return assurance is a contractual relationship which docs
not fall within the purview of the RERA, Act,2016 and is not that of a
promoter and allottee. Further, respondent herein does not fall under
the definition of promoter as delined under section 2 (zk) as said
section does not include any transaction regarding assurcd return.
Similarly, present complainant herein, does not falls under the
category of allotee as per section 2 (d) of the Act in respect of the
agreement of monthly investment return assurance.

That, the allotment lelter cum agreement is akin to a sale agreement
and creates a relationship of buyer and seller in an immovable
property/respective apartment/unit whereas agreement of monthly
investment return assurance is only about receiving returns and it does
not creale sale/absolute transfer of right, title or interest in [avor of the
allotec with respect to the respective apartments/units.

That the present complaint is not maintainable for the reason that the
agreement of monthly investment return assurance which is the
foundation for secking relicf in the present maiter, was exccuted al

New Delhi, by the respondent and the complainants and as per clausc

W..
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16 of said agreement courts at New Delhi only have the exclusive
territorial jurisdiction to entertain any dispute arising out it.

That the true nature of relief sought is specific performance of the
agreement of monthly investment return assurance which flows from
Specific Relief Act, 1963 only and therefore, complaint cannot be
decided before this forum.

That the complainant is not an allottce but is real estate investor and
he had not booked the flat in question for their residential purpose but
for investment purposes onlv. However, later the complainant realized
that the real estale market came down, which persuaded the
complainant to withdraw their investment. As such, reliel of refund
and payment of assured return if awarded simultaneously then il
would amount to vexation of respondent twice.

That, the complainant vide application dated 23.02.2014 had applied
for booking of a studio apartment in a residential group housing
project of the respondent being developed on a plot of land numbered
as GH-02 (on Municipal Corporation of Faridabad land in Revenue
Lstate of Village Sarai Khawaja), Sector-41, Faridabad. Iaryana.

That thercafter, an allotment letler cum apartment buyer agreement
dated 21.01.2015 (herein afler referred to as “Buyers Agreement™)
was executed in favour of the complainants, thercby confirming the

allotment of apartment bearing No. F-306 in Tower-F on 3" floor

Page 10 of 42

N



18.

Complaint No. 891 of 2023

having an area of 390 sq. fi. in the project being developed in the
name and style of ‘Clarks Residences Complex at Rise Sky
Bungalows® situated at Scctor-41, Faridabad, Haryana. Complainant
had invested his moncy in an assured return schemes of the respondent
and in compliance of said arrangement between the partics, the
respondent has already paid each and every penny of assured returns
amounting to Rs 9,72,906/- till September,2018. However, assured
returns cannot be further paid to complainants due to prevailing laws
for the reason that on 21.02.2019, Central Government issued an
ordinance “Banning of Unregulated Deposit 2019 ordinance, by
virtue of which payment of assured returns became wholly illegal.
Said Ordinance was converted into an Act named, “Banning of
Unregulated Deposit Scheme Act. 2019” (BUDS Act in brief) on
31.07.2019. Respondent argued that on account of enactment of
BUDS Act, they are prohibited from granting assured rcturns 1o
complainants.

That the project of the respondent is at the final stage and ready for
handing over for fit outs and is delayed because of ‘force majcure’
situation occasioned on account of non-action on the part of
“Municipal Corporation of Faridabad”. It is pertinent to mention that
the Respondent has time and again approached to the ‘Municipal

Corporation, Faridabad (MCF)" for resolution of ‘force majeurc
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‘situation but despite assurances. the “MCF” authority has taken no
action 1o resolve the existing situation.

That left with no option but to accept the dominant and onc sided
allotment letter by MCF, the respondent complied with the terms of
the allotment letter by getting approvals/licenscs/sanctions on time
and thereby commencing the work at site. However, the MCF did not
commence any development work/services at the project site as was
promised to the respondent. The respondent started to face severc
hardships in developing the project due to lack of development work,
which the respondent was supposed to provide within nine years of the
date of allotment lctter.

That the respondent has regularly followed up with the “MCF" and has
requested them to complete the development work in entirety, so that
the project can be completed and the possession of the apartments/
units can be handed over to the allottees.

The respondent humbly submits that due to increasing levels of air
pollution in the Delhi NCR region, the National Green ribunal
(NGT) wide its various orders and notifications had completely
banned any form of construction activity for varying periods cach year
since 2015. In addition to it, movement ol diescl vehicles including

trucks carrying construction materials like cement, sand, grit ctc. was
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also banned thereby disrupting the supply chain of the raw material

required for the construction of the project.

22.  That it is pertinent to mention herein that ban on construction
activities even for a few days completely derails the construction pace.
Even though the ban is only for a few days or wecks or couple of
months, as the case may be, its takes double the time to mobilises the
labour and material and recommence the construction activities.

23. A detailed chart showing the days of construction ban since 20135 to
2021, and its effect on time taken to mobilise the labour and resources
and restart the construction activity.

S.No Year |Order on | Order on | Days | No. of days to
construction | construction maobilisc the
ban restart resources and restart

| 2 work
| 2016 08.11.2016 15.11.2016 8 30
2 2017 | 08.11.2017 | 17.112017 | 10 P i
3 | 2018 | 31.102018 | 26.122018 = 36 76
4 | 2019 | 25.102019 | 14.022020 | 114 | 140
~ 5 2021 | 15.11.202] 20.12.2021 36 30
TOTAL 224 310

It is cvidently clear from the above chart that the respondent was unable 1o

carry on any construction activities for almost a year. The respondent for no

fault on its part had to stop the construction work resulting into a force

majeure situation beyond the control of the developer/ respondent for which

he is entitled 1o corresponding extension of time for the completion of

project.
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24. That the construction activities have been scverely hit by Covid -19
pandemic. Above all the reverse migration of the labourers added to the
vows of the real estate sector and severely affected construction and
development of the ongoing projects. That this Hon’ble Authority vide its
office orders dated 26.05.2020 and 02.08.2021 declared the period from
25.03.2020 till 24.09.2020, and from 01.04.2021 till 30.06.2021 as force

majeure period.

25. That the respondent most humbly submits that the delay has occurred
due to delay caused by MCF, time to time construction ban by Hon’ble
Supreme Court and Pollution Control Authorities, National Green Tribunal
(NGT), and COVID-pandemic. The respondent despite its best efforts and
endeavours could not overcome the force majeure conditions as stated
above. It is submitted without admitting that, granting refund with interest
without taking into consideration the ** force majeure” situation, due to MCF,
Ban on construction and COVID -19 would cause miscarriage ol justice to

the respondent.

26. That it was specifically agreed in the agreement dated 21.01.2015 that
the timely payment shall be the essence of the transaction and allotment.

However, the complainants regularly defaulted in payment of installments.
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E. REPLY FILED BY RESPONDENT TO THE APPLICATION

SEEKING AMENDMENT OF RELIEFS SOUGHT ON 05.03.2025.

27. Learned counsel for the respondent had filed reply to application
seeking amendment of relief sought on 05.03.2025 stating that the present
application is not maintainable as amendment to pleadings is barred by law
after the commencement of trial as per Order VI Rule 17 of the Code of
Civil Procedure,1908. In the present matter, the application for amendment
of relicf has been filed by complainants; after filing of reply by respondent;
trial has commenced; there has already been 7 hearings; more particularly at

the stage of final arguments.

F. ARGUMENTS OF LEARNED COUNSEL FOR
COMPLAINANT AND RESPONDENT

28.  During oral arguments, 1d. counsel for the complainant submitted that
in the present matter, booking was done in the year 2014, Complainant
made payments as and when demanded by respondent but respondent
failed to complete the unit within stipulated time. Thercfore,
complainant stopped making the payment towards the unit. Further.
nothing has been mentioned in the reply about the current status of the
project perlaining to occupation certificate. He submitted  that
complainant by virtuc of Section 18 of the RERA Act, 2016 is

pressing for refund of the amount paid by him. Complainant has till
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now paid a total amount of ¥ 36,21.653/- to the respondent on
different dates. Receipts of payment has been attached in complaint
file. With respect to objection raised by respondent regarding
amendment of relief sought at stage of final arguments, she stated that
pleadings/reliecf can be amended at any stage before the

pronouncement of judgement.

I.d. counsel for the respondent reiterated the averments made in the
reply and further stated that refund at this stage when the project is
almost complete is not viable as it will jeopardise the entirc project.
Further. he argued that there is no fault of respondent in not receiving

the occupation certificate as same is pending due to fault of MCI,

ISSUES FOR ADJUDICATION
(i) Whether the Authority has jurisdiction to entertain the present

complamt?

(i1) Whether the Complainant is entitled to refund ol the amount
deposited by him along with interest in terms of Section 18 of Act of

20167

OBSERVATIONS AND FINDINGS OF THE AUTHORITY

The Authority has gone through the rival contentions. In light of the

background of the matter as captured in this order and also the

arguments submitted by both parties. Authority obscrves as follows:.
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Respondent has raised an objection that the Authority does not have

jurisdiction to decide the complaint on following grounds:-

(i) That Mr. Darisi Subbarao is not authorised or empowered to

file/prosecute the complaint vide the GPA executed with the allotec.

(ii) Agreement of monthly investment assurance return and agrcement
for sale are two scparate agreements and as such there is no dispute

asserted with respect to the agreement for sale.

(iii) Relationship in terms of the Agreement of monthly investment
return assurance is a contractual relationship which docs not fall
within the purview of the RERA Act,2016 as it is nol that of a
promoter and allottee. Respondent herein does not [all under the
definition of promoter as defined under scction 2 (zK) as said section
docs not include any transaction regarding assured rcturn. Similarly
complainant herein does not falls under the category of allotee as per
scction 2 (d) of the Act in respect of the agreement of monthly
investment return assurance.

(iv) Recliefs sought by the complainant is in form of - specific
performance which flows from Specific Relicf Act, 1963 only and
therefore, complaint cannot be decided before this forum.

(v) Complainant hercin is not an “allotice” but an “investor” thus

complaint not maintainable under RERA Act, 2016.
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32. With respect to the objection that GPA holder is not authorised to
file/prosecute the complaint, it is observed that said issuc has alrcady been
decided by the Authority vide its order dated 05.09.2024. Relevant part of

said order is reproduced below for reference:-

“Today, Id. counsel for respondent has raised an objection that
complaint has been filed by attorney holder Mr. Darisi Subbarao
on the basis of general power of attorney annexed as Annexure P-
4 of complaint and as such said power of atlorney was issued by
complainant-allotee only for carrying out the loan fransaction. As
per his version, said power of atlorney cannot be relied upon for
further proceedings in this case.

In reply to it, ld. counsel for complainant stated that said
power of attorney has been executed by incorporating detailed
clauses which duly empower the attorney holder to file complaint.
She has referred to clauses 17, 18 and 24. She requested thal
objection raised by respondent be declined. Further, she sought
time to file application for amendment of relief sought for giving
up relief of assured return. Her request is accepted.

OPerusal of file reveals that General power of attorney
(GPA) was executed on 13.12.2014. Thereafier, allotment letter
cum agreement was executed by respondent in favor of
complainant-allotee through attorney holder on 21.01.2015. Said
power of attorney was not objecled by respondent at time of
purchase of unil. Further, it is periinent to mention here that
requisite documents like allotment letter of unit in respondent’s
project, documents pertaining to loan for purchase of unit was
executed between the pariies through GPA holder only.
Essentially all the transactions since inception for purchase of
unit was carried out through attorney holder only. Further,
relevant clauses of GPA are reproduced for ready reference:-

“GENERAL POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS THAT | VENKATA BALA

BHASKR HASXACA RAO PERUMALLA Indian inhabitant, residing

at Q. PARK LINE, #7, ALBANY, NY-12204, (which expression shall
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unless it be repugnant to the context or meaning thereof shalf
mean and include my heirs, legal representatives, executors and
administrators) hereby SEND GREETINGS,

WHEREAS, | am employed at 31 INFOTECH INC., and owing to my
employment, | have been presently staying at 2 PARK INE, #7,
ALBANY, NY, 12204.

AND WHEREAS, 1 am RISE PROJECTS, FARIDABAD, Intending to
purchase a residential unit at Land not in a position to go to India
and execute the Agreement and apply for loan and execute the
necessary documents (hereinafter referred to as 'the said
property’},

AND WHEREAS, | intend to avail housing loan from Dewan
Housing Finance Corporation Limited for part financing the cost
of the above property, (hereinafter referred to as the sald loan').
12. To book flat, residential unit in my name and on my behalf
and to execute agreement for sale and/ or any other document
for the same with any Builder/ Developer or Seller and to present
such Agreement or Document for registration with the Sub-
Registrar of Assurances or any other authority statutorily

authorized for the purpose.
18. To represent me before the Developer, Owner, Seller of the
Property as also before the Municipal Authorities, Revenue and
Tax Authorities, Corporation or Government authorities in
connection with the said property.
19. To take all the necessary steps and to sign all the necessary
applications and execute the requisite documents in connection
with formetion of Society or Association of Apartment and to
represent me before the relevant authorities for the purpose.
24. AND GENERALLY to do all other acts, deeds, matters and
things which | myself would have done, in connection with the
transaction as aforesaid of the said property and the loan
obtained/ to be obtained Dewan Housing Finance Corporation
Limited, if personally present in India.”

Aforesaid clauses implies that said power of attorney is @
detailed document wherein attorney holder has been authorized

Page 19 of 42

2



Complaint No. 891 of 2023

to act like an allotee itself for carrying out execution of
documents in respect of unil. Further, clause 18 specifically
authorizes the attorney holder to represent before any compeient
authority. Therefore, Authority is of view that power of altorney
executed in favor of attorney holder is a valid and reliable
document for proceeding further with this complaini. Hence,
objection raised by respondent w.r.t power of atlorney stands

refected.
Complainant is directed to file application for amendment of

relief sought within next 3 weeks with advance copy supplied to
respondeni. Respondent is at liberty to file reply to said
application within next 3 weeks with advance copy supplied to
complainant.”

33. With respect to the objection of the respondent that the respondent and
complainant herein does not fall within the definition of promoter and
allottee respectively provided in the RERA Act,2016 and their relationship is
a contractual relationship which does not fall within purview ol RERA
Act,2016, Authority observes that, firstly, it needs to be examined whether
respondent (Rise Projects) falls under the definition of promoter provided in
RERA Act, 2016 and whether there exists a relationship of allottee and
promoter between the complainant and respondent. For this purposc,
definition of “promoter” under section 2(zk) needs to be perused. Delinition
is provided below:

(zk) “promoter” means,—

(i) a person who construcis or causes [0 be constructed an
independent building or a building consisting of apartmenis, or
converts an existing building or a part thereof into apartments, for the
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purpose of selling all or some of the apartments to other persons and
includes his assignees; or
(ii) a person who develops land into a project, whether or not the

person also constructs structures on any of the plots, for the purpose
of selling to other persons ail or some of the plots in the said project,
whether with or without structures thereon; or

(iii) any development authority or any other public body in respect of
allottees of —

(a) buildings or apartmenis, as the case may be, constructed by such
authority or body on lands owned by them or placed at their disposal
by the Government; or

(b) plots owned by such authority or body or placed at their disposal
by the Government, for the purpose of selling all or some of the
apartments or plots; or

(iv) an apex State level co-operative housing finance society and a
primary co-operative housing society which constructs apartments or
buildings for its Members or in respect of the allottees of such
apartments or buildings; or

(vi any other person whe acts himself as a builder, coloniser,
contractor, developer, estate developer or by any other name or
claims to be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is constructed

or plot is developed for sale; or

(vi) such other person who constructs any building or apartment for
sale to the general public.

Plain reading of the definition given under section 2(zk) makes it
clear that any person who develops land into a project and constructs
apartments/floors/structurcs for selling it to public is a promoter in respect 0 [
allottees of those structures. Here, respondent is a developer who i5

constructing and selling the apartments to public. In furtherance of said
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process accepted the registration application from complainant on
23.02.2014 and issued allotment letter cum agreement dated 21.01.2015 for
unit no. F-306, of an area measuring 390 sq ft in its project-"Clarks
Residences’, a studio apartment (serviced by clarks Inn group of hotels)
complex located at Rise Skybungalows a group housing project on GH-02,
MCF land in revenue estate of Village Sarai Khawaja, Sector-41, Faridabad.
Hence, respondent-Rise is duly covered under the delinition of promoter

under section 2(zk).

34, In the present matter complainants were allotted unit no. F-306, of
an arca measuring 390 sq fi in the respondent’s project mentioned in above
paragraph, thercfore falls within the ambit of definition of allottee. Further,
the unit was allotted by the respondent to the complainants-allotee for the
basic sale consideration of Rs 39,19,500/-, and as per S.2(d) of the RERA

Act, "allottee" is defined as follows:

(d) "allottee" in relation o a real estate project, means the
person o whom a plot apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise iransferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apariment or building.
as the case may be, is given. on reni:

Further, as per Section 2(zj) & (zn) of the RERA Act,2016. "project” & "real

cstate project” are defined respectively as follows:
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(zj) “project” means the real estale project as defined in
clause (zn):

(zn) "real estate project means the development of a building
or a building consisting of apartments, or converting an
existing building or a part thereof into apartments, or the
development of land into plots or apartments, as the case
may be, for the purpose of selling all or some of the said
apartments or plots or building, as the case may be, and
includes the common areas, the development works. all
improvements and structures thereon, and all easement,
rights and appurtenances belonging thereto;

A conjoint reading of the above sections shows that respondent-Risc
is a promoter in respect of allottces of units sold by it in its real estate
project-Clarks Residences at Rise Sky bungalows and therefore there exists a
relationship of an allottee and promoter between the parties. Since,
rclationship of an allottce and promoter between complainants and
respondent is cstablished and the issues/transaction pertains to the real cstate
project developed by respondent, hence, provisions of RERA Act, 2016
apply to the matter and Authority has the exclusive jurisdiction to deal with
the matter. Furthermore, the preamble of the Real Estate (Regulation and

Development) Act, 2016 provides as under.

An Aci to establish the real esiate regulatory authority for
regulation and promotion of the real estate sector and to
ensure sale of plot, apartment or building, as the case may
be, or sale of real estate project, in an efficient and
transparent manner and to protect the interest of consumers
in the real estate sector and to establish an adjudicating
mechanism for speedy dispute redressal and also (o establish
the appellate tribunal to hear appeals from the decisions,
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directions or orders of the real estate regulaiory authorily
and the adjudicating officer and for matters connected
therewith or incidental thereto;

The Real Estate (Regulation and Development) Act, 2016 basically
repulates relationship between buyer (i.e., allottee) and seller {i.c., promoter)
of real estate, i.c.. plot, apartment or building, as the casc may be and matters
incidental thereto. Thus, the issues involved in complaint and reliel sought
are well within the ambit of the Authority. Plea of respondent that reliefs
sought are in form of specific performance which flows from Specific Relief
Act, 1963 only and therefore, complaint cannot be decided before this forum
does not have merit even on the ground that Section 79 of RERA Act
exclusively bars the jurisdiction of civil courts with respect to any matter
which is the subject matter (real estate transaction) under the Act and falls
within the purview of the Authority. or the Real Estate Appellate Tribunal. It
is pertinent 1o mention here that the investment return assurance agreement
which as per respondent is the foundation of relationship of complainant and
respondent was executed only for the reason that complainants choose to be
an allottec of respondent for purchase of unit/apartment. Respondent after
accepting the initial booking amount allotted unit in its project for a basic
sale consideration which is evident from allotment letter cum agreement.
Benefit of assured return was part of said real estate transaction not the

foundation/basis of transaction. In fact complainant invested into project for
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getting possession of apartment which implies that allotment of unit was the
basis of relationship between the complainant and promoter. It was not the
casc that the complainant opted to invest their amount in open market
without having interest in tangible property, never wanted to perfect the title
of apartment and only wanted to have the assured returns for infinite years.
35. As deduced from aforesaid position, the allotment and possession of
apartment was the basis cven for payment of assured return. After the stage
of booking or signing of agreement, complainant made payments of
instalments towards allotment of apartment not only for assured return which
clearly reveals the intent and purpose of investing huge amount of
Rs 36,21.653/-. Buying of commercial property in a project is a real estate
transaction and duly covered under the ambit of RERA Act,2016. So,
objections raised by respondent which are mentioned in para 31 clause (1),
(i) (iii) and (iv) of this order stands dealt with and arc declared devoid of
meril.

36. Further, the respondent promoter has raised an objcction that the
complainant is not an “allottee” but an ‘investor’, so provisions of RERA
Act, 2016 are not applicable and thus, complaint is not maintainablc. In this
regard it is noted that the concept/definition of investor is not provided or
referred 1o in the RERA Act, 2016. As per the definitions provided under

Section 2 of the RERA Act, 2016, there is definition of “prometer” and
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“allottee” and there is no definition of an investor. Further, the definition of
“allottee™ as provided under RERA Act, 2016 does not distinguish between
an allottee who has been allotted a plot, apartment or building in a real estate
project for self-consumption or for investment purpose. The Maharashtra
Real Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Litd. Vs
Sarvapriya Leasing (P)Ltd. And Anr. had also held that the concept of
investors is not defined or referred to in the Act. Thus, the contention of
promoter that allottees being investor are not entitled to protection of this
Act also stands rejected. IHence, we have no hesitation in holding that the

Authority has the requisite jurisdiction to entertain the complaint.

37. On merits, it is not disputed by any of the parties that the complainant
had booked an apartment in respondent’s project named. ‘Rise Sky
Bungalows’ at MCF Land , Scctor- 41, Faridabad by paying an initial
booking amount of Rs.2,00,000/- by way of cheque no. 237542 dated
25.02.2014 to the respondent-promoter. On payment of the booking amount
“allotment letter cum agreement™ was exccuted on 21.01.2015. As per clause
(i) of “possession of apartment”, possession was to be handed over within a
period of 30 months from the date of flat buyer agreement or from the start
ol excavation, whichever is later subject o force majeure or circumstanccs

beyond the control of the developer. Further, there shall be a grace period of

Page 26 of 42

%.



Complaint No. 891 of 2023

180 days, after the expiry of 30 months for finishing construction work and
applying the occupation certificate in offering the possession of the unit. The
date of handing over has not been revealed by respondent in its reply so
taking period of 30 months from allotment cum buyer agreement dated
21.01.2015, works out to 21.07.2017. The agreement further provides that
promoter shall be entitled to a grace period of 180 days after expiry of 30
months for filling and pursuing the grant of occupation certificate with
respect to the project from the concerned authority, However. there is
nothing on record to show that the respondent has applied for occupation
certificate within the time limit prescribed by the respondent/promoter in the
allotment cum apartment buyer agreement, i.¢, immediately after completion
of construction works within 30 months. Thus, the period of 30 months
expired on 21.07.2017. As per the settled principle no one can be allowed to
take advantage ol its own wrong. Accordingly, this grace period ol 180 days
cannot be allowed to the promoter.

38. Complainant has alleged that he has fulfilled his part of the contract by
paying all amountis as and when demanded by the respondent and has so [ar,
paid an amount of Rs. 36,21,653/-. Though, the respondent promoter had not
disputed the amount paid by the complainant, it has rebutted the claim of the
complainant that he has made all payments. It is the stand of the respondent
that it is the complainant who has defaulied in making timely payments, and

there remains outstanding dues against the complainant. To adjudicate this

%

Paze 27 of 42




Complaint No. 891 of 2023

issuc, the Authority has perused the customer ledger along wilh payments
schedule and receipt information attached at page no. 59 of complaint. Said
document reveals that complainant had paid 4 instalments amounting to Rs
36,21,653 out of total 5 instalments amounting to Rs 39,19,500/- as per flexi
payment plan opted by them. 5™ instalment of Rs 4,09,500/- was to be paid
on “offer of possession”. Fact remains that offer of possession has not been
made by respondent till date so no amount stands duc towards said
instalment. For the 5" instalment. there is no demand letter being referred
by respondent to prove that complainant defaulted in honouring said demand
letter. It implies that post the payment of 4™ instalment there is nothing on
record placed by the respondent to show that any further duc demands were
raiscd by the respondent and the complainant defaulted in paying the same.
Hence, for the payments which were never demanded or become due, the
complainant cannot be said or presumed to be at default. Thus, the
contention of the respondent promoter that there is delay/default in payment
on part of the complainants and therefore, they cannot seek rclief of refund 1s
not tenable.

39. Further, respondent has stated that delay in completion of project has
been caused due to reasons beyond control of the respondent. The reasons
for delay as pleaded by the respondent promoter are:-

a) Default by the Municipal Corporation:
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Respondent has averred that the project is at final stage and ready lor
handing over for fit outs but it is delayed because of non-action on the
part ‘Municipal Corporation Faridabad’ i.c., development works have not
been carried out by MCF. In this regard, Authority obscrves that present
dispute/complaint is inter se between the allotec-complainant and
promoter-respondent for violation of contractual obligations in terms of
allotment letter cum agreement. Both partics were obligated 1o honor/
fulfill terms of said agreement. Complainant has fulfilled his part by
making 95% payment of total sale consideration as demanded by the
respondent. However, the respondent failed to fulfill its obligations by
delivering possession of apartment within stipulated time, 1.c.
21.07.2017. On account of said failurc on part of respondent, the allotee
is within his rights to invoke the provision of Section 18 ol RERA
Act.2016 which provides that if the promoter fails to complete or 1s
unable to give possession of an apartment, plot or building in accordance
with terms of agreement then promoter shall be liable on demand to
return the amount received by him in respect of that apartment, plot or
building with interest as such rate as may be prescribed. Further, on
perusal of allotment cum agreement, it is evident that the construction of
the apartment was the obligation of the respondent, amount for said
purpose was received by respondent not by MCF. Even il any dispute
between the MCF and promoter has arisen, then allotec is not being
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affected for the reason that allotee has not entered into an agreement with
the MCF. As per the allotment letter cum agreement, the respondent was
under obligation 1o construct the unit. In the present case, the question
involved is completion and handing over of the apartments which is the
sole obligation of the respondent. Here construction of the unit has not
been completed itself by respondent as is evident from customer ledger
and statement of account issued by respondent. Demand upto 5™
installment pertaining to offer of possession has not been raised by
respondent as no offer of posscssion is being issued by respondent to
complainants till date. Respondent has not carried out the construction of
the unit to ils complete finishing extent without any detailed justification
for it. Casting liability upon MCF for non-completion of project at this
stage is not appropriable. Hence the plea of the respondent promater, i.c.,
the project got delayed due to fault by MCF is rejected.

b) Ban imposed by the NG on construction activitics:

Respondent has stated that the project got delayed due to ban imposed by
NGT on any form of construction activities. On perusal of table
reproduced in paragraph 23 of this order, it can be seen that the ban
imposed by NGT before the deemed date of possession.i.e., 21.07.2017
was for only 8 days on or before 01.12.2016. On account of said 8 days,
respondent has sought time period of 30 days as force majeure for again
mobilizing the work. In this regard, Authority is of view that in the large
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projects like one in this casc, majority of the labour is normally settled at
the project site itself. So, ban of few days, like 8 is not a type of condition
wherein the labour gets shifted/displaced to another place and then the
developer again needs to invest time to relocate the labour required for
construction at site. Even if we look at this case in different perspective,
then ban of 8 delays particularly can be attributed towards delay in
construction of project then deemed date of possession will work out 10
21.07.2017. Further, the bans due to NGT orders mentioned in the table
by respondent are pertaining to the period after expiry of deemed date of
possession. So, said period is not accountable for the delay caused in
present case. It will only be the period of 8 days ban which is to be
considered towards delay in completion of project. Factual position 1s that
delay caused in completion of project in this casc is in ycars ranging from
year 2017 to till date and construction activity got stopped at site only for
8 days, thus delay of years in completing the project on the basis of said
ban is not justified. Though Authority cven if allows the grace period of 8
days, the labour which is settled at project site, generally does not get
migrate due to 8 days ban. In casc, relief of 8 days grace period if allowed
on account of NGT ban, even then the deemed date of possession has
alrcady passed and project is still not near completion. Hence, the plea of
the respondent that the project got delayed due to bans imposed by NGT

1s rejected.
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¢) COVID- 19 Pandemic:

Respondent has raised a plea that construction activitics gol severely
hampered by pandemic Covid-19 due to rcverse migration of the
labourers. As a matter of fact, Covid-19 pandemic had resulted into
nation wide lockdowns w.e.f. March, 2020. In this case, the deemed date
of possession was 21.07.2017, which was way before the outbreak ol
COVID-19 pandemic. Any circumstances or conditions which 100k place
after expiry of period of deemed date of possession cannot be counted
towards delay in project, therefore the respondent cannot take the plea
that delay in handing over the possession is caused duc to COVID- 19.
As far as delay in construction, due to outbreak of Covid-19 is concerned
ITon’ble Delhi High Court in case titled as M/s Halliburton Offshore
Services Inc. vs Vedanta Lid & Anr. bearing OMP (1) (Comm.) No.
88/2020 and I.A.s 3696-3697/2020 dated 29.05.2020 has observed that.

“69, The pasi non-performance of the contracior cannol be
condoned due to Covid-19 lockdown in March,2020 in India. The
contractor was in breach since septemeber,2019. Opportunities were
given to the contractor to cure the same repealedly. Despite the same,
the confractor could not complete the project. The outbreak of
pandemic cannot be used as an excuse for non-performance of a
contract for which the deadline was much before the outbreak itself.

The respondent was liable to complete the construction of
the project and the possession of the said unit was to be handed over
by September,2019 and is claiming the benefit of lockdown which
came into effect on 23.03.2020. whereas the due date of handing over
possession was much prior to the eveni of outbreak of Covid-19
pandemic. Therefore, Authority is of view thal outbreak of pandemic

9
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cannot be used an excuse for non-performance of contract for which
deadline was much before the outbreak itself. ”

So, the pleas of respondent to consider force majeure conditions
discussed above towards delay caused in delivery of posscssion is without
any basis and the same are rejected.

40. Perusal of file reveals that complainant had filed application for
amendment of relief sought in registry on 03.12.2024 whercby refund of
paid amount along with any other relicf was prayed by giving up claim of
monthly assured return. Respondent had filed its reply in registry on
05.03.2025 stating that said application is not maintainable as amendment 1o
pleadings is barred by law (Order VI Rule 7) after the commencement of
trial. In this regard, Authority observes that on the one hand, respondent
itself in its reply has stated that in casc if refund and assurcd returns both
reliefs are awarded simultancously then it would amount to double penalty
upon builder. On the other hand, respondent is challenging amendment
application. Factual position reveals that respondent even after delay of 6-7
vears afier deemed date of possession is not in a position to deliver legally
valid possession of apartment to complainant as occupation certificate has
not yet been received. As a matter of fact, occupation certificate has not yet
even been applied for by respondent. Complainant rightly is under
apprchension that he will not receive legal and valid possession of his

apartment e¢ven in near future, Respondent’s act of not paying assured

Y
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returns is not the sole reason for withdrawing out of the project. Respondent
even loday in a manner has clearly highlighted that possession of unit cannot
be given to complainant as there is no occupation certificatc, on the other
hand, refund of paid amount with interest also cannot be awarded (o
complainant as amendment application not be allowed to complainant in
present complaint rather complainant may file fresh complaint afler
withdrawing this complaint. Hence, the complainant is not allowed to be
proceeded further in any direction, not even withdrawing out of project. In
this scenario, RERA Act,2016 plays an effective role in safeguarding the
interest of allottees. Respondent cannot take benefit of his wrong (by not
delivery possession of unit till date and not even allowing amendment of
relief sought). By virtue of Section 18 of RERA Act,2016, the respondent 1s
obligated to refund the paid amount with interest to the allotee on its failure
to complete or non-delivery of possession of unit in accordance with
agreement or any other date specified therein. Further, it has been argued by
respondent that complainant is sceking refund for the rcason that real estate
market has gone downwards. As a matter of fact, post year 2022 the prices in
real estate markel is seeing a upward slide. Application filed by complainant
secking amendment of reliel sought is appropriate in light of lacts and
circumstances of the case and aforesaid discussion. Moreover, complainant
cannot be kept waiting for indefinite time period for possession and no harm

of any kind is caused to respondent if amendment application stands
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allowed. So. the contention of respondent of not allowing any amendment at
this stage does not hold any merit. In support, reference is made Lo para 16
and 17 of judgement dated 21.07.2020 passed by IHon'ble Real Estate
Appellate Tribunal in Appeal no. 349/2019 titled as ‘M/s Cosmos Infra
Iinginecring India Pvt Ltd vs Teena Sood & Varun Sood’. Relevant paras arc

reproduced below for reference:-

“16. We do not find any substance in the contentions raised by the learned
counsel for the appellant that the respondents/allotees could not give up the
claim at the appellate stage. The claim can be abandoned or substituted or
scale down at any stage of the lis. Though the strict provisions of the Code of
Civil Procedute, 1908 are not applicable to the proceedings under the Act

yet the principles provided therein are the important guiding factors. Order
XXTII Rule 1(1) of the C.P.C reads as under:-

N ORDER XXIIT

WITHDRAWAL AND ADJUSTEMENT OF SUITS

1. Withdrawal of suil or abandonment of part of claim- At any time after the

institution of a suil, the plaintiff may as against all of any of the defendants
abandon his suit or abandon a part of his claim:

Provided that where the plaintiff is a minor or other person to whom the

provisions contained in rule | 1o 14 of Order XXXII extend, neither the suit

nor any part of the claim shall be abandoned without the leave of the Court”

17. The aforesaid provisions clearly show that at any time afier the
institution of the suit, the plaintiff may abandon his suit or a part of his claim
against all of any of the defendants. Thus, the respondenis/allotees being
dominus litis can choose to abandon the relief of refund and to claim the
alternative/substituted relief for grant of interest for delayed possession al
any stage, which is clearly an exercise by the respondents/allotees within the
purview of Order XXIII Rule 1 (1) C.P.C and is legally permissible.
Reference can be made to cases Shri Umakant B.Kenkre & Another vs Shri
Yeshwant P. Shirodkar & others, 1999(30 BomCR 611 and Gurmeet Kaur &
others versus Hardeep Singh and another, 2005 (2) R.C.R (Civil) 149."
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41.  Today is the 7" hearing in the mattcr and factual position of the case
is that respondent failed to honor its obligations to deliver possession of
booked apartment as per the time stipulated in thc agreement for sale
(allotment letter cum agreement), ie., by 21.07.2017 without any
valid/reasonable justification. Respondent is in receipt of total paid amount
of Rs 36,21,653/- since 19.12.2015 but the unit is not yet rcady for handing
over of possession and there is no hope of its completion along with receipt
of occupation certificate even in near future. In light of these [facts,
complainant has prayed for relief of refund of the amount paid by him along
with prescribed rate of interest from the date of respective payments for
inordinate delay in completion of project.

42,  With respect to the rights of the allotee to seek refund from the
Authority, Hon’ble Supreme Court in the matter of “Newtech Promoters and

Developers Py, Ltd. versus State of Uttar Pradesh and others " has

highlighted that the allottec has an unqualified right to seck refund of the
deposited amount if delivery of possession is not done as per terms agreed
between them. Para 25 of this judgement is reproduced below:
“25.  The unqualified right of the allotiee to seek refund referred
under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund

on demand as an unconditional absolute right to the allotice, if

the promoter fails to give possession of the apartment, ploi or
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building within the time stipulated under the terms of the
agreement regardless of unforeseen evenis or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoler is under an obligation to refund
the amount on demand with interest al the rate prescribed by the
State Government including compensation in the manner provided
under the Act with the proviso that if the allottee does not wish fo
withdraw from the project, he shall be entitled for interest for the
period of delay till handing over possession af the rale

prescribed.”

The decision of the Supreme Court settles the issuc regarding the
right of an aggricved allottee such as in the present case sceking refund of
the paid amount along with interest on account of delayed delivery of

possession.

43. Keeping in view the aforesaid observations, Authority cannot force the
complainant to endlessly wait for respondent to complete the project and
deliver possession. Complainant is well within his rights to seck refund of
the money paid by him by the virtue of Scction 18 of the RERA Act. 2016.
Thus, the Authority considers it a fit case for grant of refund along with
interest at the prescribed rate. Therefore, as per provisions of Scctionl8 of

the Act, relief of refund as sought by the complainant deserve 1o be granted.

44, The definition of term ‘interest’ is defined under Section 2(za) of the

Act which is as under:
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(za) "interest” means the rates of interest payable by the promoter or
the allottee, as the case may be.

Explanation.-For the purpose of this clause-

(i) the rate of interest chargeable from the allottee by the promoier,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allotiee, in case of default;

(ii) the interest payable by the promoter o the allotiee shall be from
the date the promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded, and
the interest payable by the allottee to the promoter shall be from the
date the allotiee defaults in payment to the promoter till the date it is
paid;

45. Conscquently, as per website of the state Bank of India ic.

hitps://sbi.co.in, the highest marginal cost of lending rate (in short MCLR)

as on date i.e. 06.03.2025 is 9.10%. Accordingly, the prescribed rate of

interest will be MCLR 4+ 2% i.e. 11.10%.

46. Rule 15 of HRERA Rules, 2017 provides for prescribed rate of interest

which is as under:

“Rule 13. Prescribed rate of interest- (Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19] (1) For the
purpose of proviso to section 12; section 18, and sub sections (4) and
(7) of section 19, the "interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public”.
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47.  Thus, respondent will be liable to pay the complainant interest from
the date amounts were paid till the actual rcalization of the amount.
Authority dircets respondent to refund to the complainants the paid amount
of Rs 36,21,653/- along with intercst at the rate prescribed in Rule 15 of
Haryana Real Estate (Regulation and Development) Rules, 2017 Le. at the
rate of SBI highest marginal cost of lending rate (MCLR)+ 2 % which as on
date works out to 11.10% (9.10% — 2.00%) from the date amounts were paid
till the actual realization of the amount. Authority has got calculated the total
amount along with intcrest calculated at the rate of 11.10% till the date of
this order and total amount of interest works out to Rs 40,08.636/- as per

detail given in the table below:

" Sr. | Principal Amount in 2 | Date of payment Interest Accrued till
No. 06.03.2025
1. 2,00,000 15.02.2014 245599
2. | 6,00,000 21.01.2015 | 674758
3. 9,78.979 11.022015 1094705
4. 1000 ' 13.02.2015 1118
5. 30,250 16.02.2015 33780
6. |  11,70,000 | 09.03.2015 1299056
7. | 35,154 30.03.2015 38807
8. ~3,06,270 T 17.122015 313694
9. | 95,000 18.12.2015 97274
10. 2,05.000 19.12.2015 T 209845
Px. " Total=36,21.633/- Total=40,08,636/-
12. Total Payable to | 3621653+4008636 |  76,30,289/-
| complainant ] - .. ]
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48. It is pertinent to mention here that complainant has sought reliel of
‘refund alongwith 24% interest, computed on compounding basis™. No
argument at the time of hearing or pleading in complaint has been made in
respect of computation of interest on compounding basis. However, it 1s
important to point out that refund of paid amount has to be awarded in
consonance of provisions of RERA Act,2016- Section 18 and HRERA
Rules,2015-Rule 15. Section 18 and Rule 15 are reproduced below for

relerence:-

“Section 18. Return of amount and compensation-(1) If the promoter
fails to complete or is unable to give possession of an apariment,
plot or building-

(a)  In accordance with the terms of the agreement for sale or as
the case may be , duly completed by the date specified therein or

(b) Due to discontinuance of his business as a developer on
account of suspension or revocation of the regisiration under this
Act or for any other reason,

He shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project,without prejudice to any other
remedy available, lo return the amount received by him in respect of
that apartment ,plot ,building, as the case may be ,with interest at
such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act.

Rule 15. Prescribed rate of interest- (Proviso to section 12, section
18 and sub-section (4} and subsection (7} of section 19] (1) For the
purpose of proviso to section 12; section 18, and sub sections (4)
and (7) of section 19, the "interest at the rate prescribed"” shall be
the State Bank of India highest marginal cost of lending rate +2%:
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from
time to time for lending to the general public”

y
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Accordingly, the refund of paid amount has been calculated with interest

in conformity with aforesaid provisions in paragraph no.47 of this order.

49, The complainant is secking compensation and cost of litigation on
account of loss of rental benefits, escalation in price and capital gain. It is
observed that Hon'ble Supreme Court of India in Civil Appeal Nos. 6745-
6749 of 2027 titled as “M/s Newtcch Promoters and Developers Pvt Lid.
V/s State of U.P. & ors.” (supra.), has held that an allottec is entitled to
claim compensation & litigation charges under Sections 12, 14, 18 and
Section 19 which is to be decided by the learned Adjudicating Olficer as
per section 71 and the quantum of compensation & litigation expense
shall be adjudged by the learned Adjudicating Officer having duc regard
to the factors mentioned in Section 72. The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of
compensation & legal expenses. Therefore, the complainant is free 1o
approach the Adjudicating Officer for secking the reliet” of litigation

expenses and compensation.

DIRECTIONS OF THE AUTHORITY

Hence, the Authority hereby passes this order and issues following
directions under Section 37 of the RERA, Act,2016 lo cnsurc
compliance of obligation cast upon the promoter as per the function

entrusted to the Authority under Section 34(1) of the Act of 2016:
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(i) Respondent is directed to refund the entire amount of
Rs 36,221,653/~ alongwith interest of Rs 40,08.636/- 1o
complainant afier deducting paid amount of assured return © [

Rs 9,72,906/-.

(ii) A period of 90 days is given to the respondent to comply
with the directions given in this order as provided in Rule 16
of Haryana Real Estate (Regulation & Development) Rules,

2017 failing which, legal consequences would be followed.

51. The complaint is, accordingly, disposed of. File be consigned to the
record room after uploading of the order on the websile of the

Authority.
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