- GURUGW Complaint No. B141 of 2022 and 2 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of decision: - 28.03.2025

NAME OF THE BUILDER Vatika One On One Private Limited
PROJECT NAME Vatika One on One, Sector 16, Gurugram Haryana
5. No. I Case No. Case title Appearance
1. CR/B141/2022 Sobha Bhala VS, | Adw. Varun Kathuria
1 Vatika One On One Pri- [Complainant)
qafa [.]IJ]IIEEI Adv. Ankcur Berry
1 1 li;ﬂh—].;imuted [Respondent)
2. | CR/8142/2022 -&lﬁaﬁwhﬂa Vs Adv. Varun Kathuria
7 1) Vatka Ongap One Pri- (Compiainant)
RN R e imited Adv. Ankur Berry
I 2 Varlks B (Respondent)
3. | CR/B144/2022 |  “Chander Bhalays: Adv, Varun Kathuria
\ 1. VatikaOne On QnePri- [Complainant)
wite Limited Adv. Ankur Berry
| . 2. Vafika Limted # (Respondent)
CORAM: .
Shri Vijay Kumar Gn'_lfal o Member
ORDER

. The order shall d@eﬁ [@’ aE fi {nﬁainm titled as above filed
before this authority nﬂEP‘ﬂEEEﬁ HTE"EI Estate (Regulation and
Development) Act, 2016 l__h'l'-:-[f-EITlﬂ:;F_tE'F rﬁfei*fe‘:_l as "the Act") read with rule 28
of the Haryana Real Estate (Regulation and Development]) Rules, 2017
(hereinafter referred as “the rules”). Since the core issues emanating from
them are similar in nature and the complainant(s) in the above referred
matters are allottees of the projects, Vatika One On One Private Limited
sector 16, Gurugram being developed by the same respondent- promoter i e.

Vatika One On One Private Limited The terms and conditions of the builder

buyer's agreements that had been executed between the parties inter se are
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also similar. The fulerum of the issue involved in all these cases pertains to

failure on the part of the respondent/promoter to pay assured return as per

the terms of the builder buyers agreement, seeking pending assured return
along with interest.

. The details of the complaints, reply status, unit no., date of allotment letter,

date of agreement, due date of possession, offer of possession and relief
sought are given in the table below:

".-'stilmaﬂ:p_mlpn s Sector-16
LY T

Possession Clause 17: ARt
"The Developer hased on |5 present ,ulnrrf =T v and subject to olf just evceptions, contempiates o
complete construction of the said Budd aid Cammercial Unit within @ period of 48 (Forty Fight)
muonthy from the date of execution feepment uniess there shall he delay or there shall be failura
dirr to regsons mentioned in this el d e, ifre.of Buyer(s) to pay in tHme the price of the said
Commercial Wit along with ._ e dues g ardurice with the Schedule af Payments..._.."
Clause 15 Assured Return o~ A ; '

"The Developer may, wherg the'lh s tal iy &

Commercial wnit, upen .n;qﬁf e Jiy A 65/~ [ue kundred [ifty-one and sicey Tve pols
erimanth by wey of assired n-.-r.um.m the Buyer, af certuin cutegory{ies) of
:'-.rmmm'm'rumt dups-r'm ph:q;fmm the dute of exegution ufﬂmr agrasnaent il the comstraction of the soid

commercial unit is compliptn Such Pm'm:r r.!fﬂw ﬂrmfﬁpﬂrwyqu!ﬁnm Eime fo tme where the Peveloper
may withdraw the assured Pk

Occupation certificate :! {Bﬁ.ﬂi.ﬂ 2

feration and other charges for the

Sr | Complain | Unit !p;{u.q‘hq

! i Jsho | exegution |
N | No.,Tite p of bullder |
Y Jate of [ Ti B buyer's

fili and
H!;ﬁl area | H "‘!t :
LM o Ve |

Total sale Paid-up
congideratio | amount  in
n im (R} Rz,

1 | CR/#141/ | 350, | 05112016 | 05112020 I-E,.i:l,{?ﬂ'f-l 39,64,505/- | 44,77825/-
ez |30 Y | Jealoalars | (Page 160f | (Page 3 of
foor, /4 fromithe | ﬁﬂm:grm complaint] | complaint)
DiF:- hlocle date of HLHIEISJ-
1901202 | no.-3 agreement] | page 3afreply
3 500
| Rt | sghk
18.10.202 r
3
| 2 | CR/B142/ | 352, | 05112016 | 05.11.2020 | 17,9G.570/- 39,564.505/- | 44.77.825/-
2022 bleck [calculated | [from {Page 16 of [Page B of
no3 from the 9112016 6l | complaint] complaing)
DOF:- date of 41.09.2018) -
19.01.202 agreement] | poge 4 of reply
3
RR:=
1910202
3
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2 GURUGRAM
3. | CRyw144/ | 352, | 0s.112016 | 0S.112020
2022 block [ealculated
i 3 from the
DOF:- date of
19.01.202 agreesment]
3
FR:-
19.10.2032
3

1790570,/
ffrom
09112016 till
gL0R2078) -

page 4 af reply

39,64,505/
[Page 16 of
complaing)

“a? ?.Hls-f'
[Fage B of
complalnt]

Relief sought by the complainant in all cases:-
1. Assured Beturn

3. Direct the respondent to execute the CD

& Direct the respondent to pay interest at the prescribed rate on the unpaid assured return calculated
from the date of monthly returns became due till the date of actual payment

. The facts of all the complaints filed by the complainant(s)/allottee(s) are

similar. Qut of the above-mentioned case, the particulars of lead case
CR/8141/2022 titled as Sobha Bhala VS. Vatika One On One Private
Limited are being taken into consideration for determining the rights of the

allottee(s).

Unit and project-related details

The particulars of the project; the details of sale consideration, the amount

paid by the c::mpla_';m"a_nt's, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:

CR/8141/2022 titled as Sobha Bhala VS. Vatika One on One Private

Limited \ . !

Sr. Particulars Details o

No.

1. Name of the project "Vatika One on One", Sector 16,

Gurugram

Nature of the project

Commercial Complex

17.09.2016

3 Area of the project 12.12125 acres
DTCP License no. and License no. 05 ef 2015 dated
validity status 06.08.2015 valid upto 05,08.2020.

5 Registered/ not Registration no. 237 of 2017 dated
registered 20.09.2017 valid upto 19.09.2022.

6. Allotment letter
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(Page 10 of complaint]

Date of execution of
agreement

05.11.2016
(Page 13 of complaint]

Unit no.

350, 3* floor, block no. 3
[Page 10 of complaint]

Unit area admeasuring

500sq. ft.
(Page 10 of complaint)

10.

Provision regarding
assured return

)

b
:E_L=
B

Clause 15. Assured Return in full
down payment cases
"The Developer may, where the Buyer

o fmriﬂﬂ% of the total sale consideration

other charges for the Commercial

unit -upon signing of this Agreement
pay Rs, 151.65/- fone hundred fifty-
ane and sixty-five paisa only) per sq.
Jt. super area per month by way of
assured return to the Buyer, of certain
‘category(les] of commereial unit as per
its po om the date of execution
of this  agreement till  the
cumﬂuﬂ[pn of the said commercial
unit fs\mmpler.e Such policy of the

= W may change from time to

{trmre where the Developer may

withdraw the assured return scheme.”
16.1. The Developer will pay to the
buyer Rs130/- per sq. ft. per month as
committed return for upto three years
“from the date of completion of con-
struction of the said building or the
said umnit is put on lease whichever is
earlier.

(Page 30 of complaint]

11.

Possession clause

Clause 17 of the BBA

"The Developer based on its present
plans and estimates and subject to all
just exceptions, contemplates to
complete construction of the said

Building/ said Commercial Unit within
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a period of 48 (Forty Eight) months
from the date of execution of this
Agreement unless there shall be delay
or there shall be fullure due to reasons
mentioned in this agreement or due to
faflure of Buyer(s) to pay in time the
price of the said Commercial Unit along
with all other charges and dues in
accordance with the Schedule of
Payments......"

12.

Due date of possession

(5.11.2020

ated to be 48 months from the
“of execution of builder buyer
egment, i.e., from 05.11.2016)

13. | Basic sale consideration | gy 39 64'505.
) (Page 16 of camplaint)
14. | Amount pﬁﬁ_r the Ry, ??1315,1’1-
complainant il y=
(As stated by the complainant on page
3 of complaint)
15. | Amount of Assured B o el
return paid bj!i'l'u: - -R&%E‘:HE;E?W
respondent to 1w _;fg;ffqu,naf11.zﬂ15ﬂjlu1.uq.zn1a}
complainant il date | page.3.of reply
16, | Occupation certificate | 06.09.2021

B. Facts of the complaint:

5. The complainant has made the following submissions:

a)

The Respondent no. 2 made false representations and claims of being
a big Company and a reputed developer and thereby induced the
Complainant to book/purchase a 500 sg. ft. unit in its project known
as "Vatika One on One” located at Sector 16, Gurgaon, by showcasing
a fancy brochure which depicted that the project will be developed
and constructed as state of the art being one of its kind with all
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modern amenities and facilities. The complainant paid the full
consideration amount of Rs. 44,77,825/- upfront to the Respondent
no. 1 and was allotted Unit no. 350 on the third floor in Block - 3 of
the project having 500 sq. ft. super area vide letter dated 17.09.2016.
The booking of the unit was done at the office of the respondent no. 2
only and the complainant was informed that the respondent no. 1 isa
company of the respondent no. 2 only and the respondent no. 2 will
be responsible for the obligations pertaining to the entire project.

As per the allotment 1M~§1!3 Respondent no. 2 was liable to pay
assured monthly remrm,:\ﬁﬁaf@lﬁLﬁEf per sq. f. per month till
completion of ::unstru;:hnn puatwl}lﬂh.ft was liable to pay @ Rs. 130/-

per sq. ft. pep :Elzg.t-h tuq_t_h?_‘(,"ﬁ&ng\lq%agt for upto 3 years post

completion or ﬁt he unit is: pul: on Ieisupwhlchever was earlier. The
said letter a]sa cantained turtns’spaﬂ fying the amounts to be paid by
the cnmpiﬂiﬂﬂﬂ_’i or the respondent no. 2 if the unit is put on lease at a
higher or lower q&_tg_l:;ha.rt Rs, 130/- per sq, ft. respectively.

That the builderwﬁlﬁﬂ.ﬂwj&ﬁfﬂd 05.11.2016 was executed
hetween the m@ugdéﬁﬁs and ";h,f.' complainant which elaborated
upon the terms n‘{lentfnneﬂ in the al"@atﬁwpt-h!tier. All terms pertaining
to payment uafa“ssl[ired. reiurps‘&nﬂ"!?aﬁ,mg ofthe unit were elaborated
in Clause 15 and 16 of the BBA aLﬁI payment plan was mentioned in
Annexure — 1 of the BBA.

The respondent in furtherance of its mala fide intentions and ulterior
motives stopped the payment of the monthly returns to the
complainant from October, 2018, onwards claiming modification of
existing laws which was false and baseless. Despite of repeated
requests, the same have not been paid till date. The Respondents
around June, 2019, asked the Complainant to visit their office and
Page 6 0f 24
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execute an addendum as per which they will forego their claims of
assured returns post June, 2019, but the Complainant refused for the

same.

e] That the respondents have not only duped the complainant but
several other unsuspecting buyers by refusing to pay the monthly
returns on one pretext or the other and the complainants are not even
sure about the status of completion of the said project till date. It is a
matter of record that no recent laws have been enacted which prevent
the payment of m-::-q:l;hi%r' ;:;
respondent as other develd

ired returns as claimed by the

return payments and are also paying the returns even today.

f) The mnduc[l_l?g_ltj}g rasp-_gniiﬂ%tﬁ isﬁﬂl?’gaj and arbitrary and the
respondent isiguilty of deficiency of Services and of unfair and
monopolisti¢ trade practices. The respondents are clearly in breach
of its contractual obligations and of causing financial loss to the
complainants ap ‘%EEFPELE %ﬂnnﬂant& has caused and is
continuing to cau éﬂptWﬁnandai loss stress, grief and
harassment to the g:ﬂmpi_’aifli;'ﬁt;_ The respondents are jointly and
severally liable for the reliefs claimed by the complainant.

C. Relief sought by the complainant;
6. The complainant has sought the If:;iiﬁﬁrir;g reliéﬂis}:

i, Direct the respondent to pay the amount of assured returns due and
payable by it to the complainant(s) from December, 2019, till date of
order, to be calculated at Rs. 151.65/- per sq. ft. per month till issuance
of Occupation Certificate/Completion certificate by the competent
authority and thereafter, as per the terms of the agreement executed

between the parties.
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ii. The respondents be directed to continue paying the investment
returns/monthly returns to the complainant(s) as per the terms of the
builder buyers agreement.

iii. Direct the respondent to execute conveyance deed as per the agreed
terms.

On the date of hearing, the authority explained to the respondent-promoter

about the contraventions as alleged to have been committed in relation to

Sectlon 11(4) of the Act to plead guiit}' or not to plead guilty.

Reply by the respondent. RN s
la ”T on the following grounds vide its

reply: b2

a) That at the very outset; it is suhmﬂ:t@iﬂ;al the instant complaint is un-

tenable both in m and inJﬂw,aﬂH &.ﬂt’nd*wnthnut a cause of action,
hence is liable to be rejected on this ground alone.

b) That the Complainant has approached the Authority with unclean

hands. That the claims of the Complainant are not genuine, and have

been outreached iédi:ﬁﬁcﬁtted L@m%ﬁ‘r@snn of approaching the Au-

S —

thority with unclean’ ‘hands and mlt]gpl'ésﬁmg material facts. That the
Complainant are estopped by their pwn agts, conduct, acquiescence,
laches, omissions etc. from filing the present complaint.

¢} That the Eﬂmplalﬂam :ha& grawly q‘ﬂed in r‘ﬂli.ng the present Complaint
and misconstrued the Provisions of the RERA Act. That it is an admitted

fact that by no stretch of imagination it can be concluded that the Com-
plainant herein is an "Allottee/Consumer”. That the Complainant is
simply an investor who approached the Respondent for investment ap-
portunities and for steady committed Returns and Rental Income. That
the Complainant being an investor in the Project has no locus standi to

file the present Complaint

Page Bof 24



HARERA

® GURUGRAM Complaint No, 8141 of 2022 and 2 others

d) That in the year 2016, the Complainant learned about the commercial

project launched by the Respondent under the name and title "Vatika-
One On One'("Project”) and repeatedly visited the office of the Respond-
ent to know the details of the sald project. That the Complainant ap-
proached the Respondent and expressed interest in booking of an apart-
ment in the commercial colony developed by Respondent situated in
Sector 16, Urban Estate Gurgaon, Haryana. Prior to the booking, the
Complainant conducted extensive and independent enquiries with re-
gard to the project, only after‘being fully satisfled on all aspects, that
they took an Indep&ndent*-ﬁﬁ?&?ﬁﬁmad decision, uninfluenced in any
manner by the Respnndéﬁi;'tu hi}ﬂk the unit in question,

That thereafter t,t_te ﬂrigi:lﬂl a][ﬂttﬂﬂsgﬂqld-& an application form dated
08.09.20 1ﬁappltag;'|p the Respondent ?hf'ﬁ;rnvlsmna] allotment of the
unit. Thereafter %}{allunnmt letter was iﬁ'ﬂﬂd in favour of the original
allottees and a unit admeasuring EEH sq. ft. bearing ne.350, 3Floor,
Block-3, admeaaurlugﬁﬂﬂ sq. ft. [ttntaﬂ#&j!ma} was allotted vide allo-
cation letter ::late& 1"'."..9'3 ‘Eﬂ’lLﬁJ 'ﬂmf ﬁn Ihl]d'trﬂ-&nt letter so issued in fa-
vour of the original allottees ::unﬂrmed the allotment of the said unit
along with monthly assured returns,

Thereafter, a th.rer 5 P.grebmen‘r dated 05.11.2016 was executed be-
tween the Enmmaﬁant and &he &p;nﬁﬁdai:t 1t is pertinent to mention
that the Buyer's Agreement was consciously and voluntarily executed
between the parties and the terms and conditions of the same are bind-
ing on the Parties. That being a contractual relationship, reciprocal
promises are bound to be maintained. That it is respectfully submitted
that the rights and obligations of allottee as well as the builder are com-

pletely and entirely determined by the covenants incorporated in the
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Agreement which continue to be binding upon the parties thereto with
full force and effect.
That in any casé whatsoever, the aspect of leasing of the unit and the
investment of the Complainant cannot be dealt with by this Authority.
Regardless, at the utmost bonafide, the Hon'ble Authority is most hum-
bly appraised by the fact that the Respondent had been rightly obliging
with the payments of committed returns to be made by it. That it is sub-
mitted that the Respondent vide its allotment letter has acknowledged
the receipt of the appilcaﬂnu’fﬂmmﬂ further it was clearly apprised to
the Complainant that the Respun&mt shall put on lease the said prem-
ises which clears the air that the Complainant is not an allottee but an
investor who has hﬁui}d ms‘&fﬂ"tw.thl.prder to earn rental income at
the behest of the B&pundﬂﬁt" ==
That it is humbly submitted before the Hon'ble Authority that the Re-
spondent was aiwa_',rs prompt in n'lal-llrlg !hE paym ent of assured returns
as agreed under\r&he Agreemen : Il:fﬁ l ?f place to mention that the
Respondent her;in ﬁ'ﬁ | i hgrﬁ‘fhe committed return of
Rs.18,90,570/- from 09:41.2016 thim 09.2018 without any delay. It is
to note that as on 01.09.2018, the Complainant herein had already re-
;1 Rs iﬂ'?ﬂ"ﬁﬁhf a’% assured return as agreed by the
Respondent as. pﬂ!ﬂ'le a['::-reia,id ﬂatmam. However, post September,

ceived an amount

2018, the Respondent could not pay the agreed Assured Returns due to
change in the legal position and the illegality of making the payment of
the same.

That it is submitted that the Complainant has been duly informed about
the suspension of all return-based sales as the Respondent was barred
under Section 3 of BUDS Act from making any payment towards assured

return in pursuance to an "Unregulated Deposit Scheme”. That in the
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given facts and circumstances, it is most humbly submitted that the Re-
spondent had rightly stopped making the payment, and in any case
whatsoever, the present Complaint cannot be entertained by this Au-
thority. In this regard, it is most humbly submitted as under:

Relief of assured return beyond the jurisdiction of this Authority: -
That the Complainant is praying for the relief of "Assured Returns”
which is beyond the jurisdiction that this Authority has been dressed
with. That from the bare perusal of the RERA Act, it is clear that the said
Act provides for three klnﬂ&?ﬁtﬁhﬂdmﬁ in case of any dispute between
a Developer and Allottee witﬁ%;pﬁ:t to the development of the project
as per the Agreement.That such remedies are provided under Section
18 of the RERA A '-bﬂiémﬁ{ fl Ie F“Eﬁii’w provision of the RERA Act,
2016. That the ﬁﬁhe&ﬁﬁfé‘?ﬁ"ﬂﬁ%}’in case the allottee wants
to withdraw frﬂtl‘ll:tt‘le project and the other being "interest for delay of
every month” in case the allottee wants to continue in the project and
the last one is fnﬁ %nmﬁnmtlfn Eg:r ﬁ}E{ljﬁ??‘ occurred by the Allottee.
That it is relevanf’tﬁfgﬁﬁii_ﬂun Emffﬁ:at-wivhere in the said provision
the Ld. Authority has been drEEs’edﬁTth jurisdiction to grant "Assured
Returns”. 2
That the nﬂn-pg_ylﬁeftt of ﬂxsb‘ﬂri’dﬁmi:-uét September, 2018 as al-
leged by the ﬂﬁm;ﬂqm; in L{sgﬂl;m‘ilglhﬂﬁ bad in law. It is pertinent
to mention herein that the payment of assured return is not maintaina-
ble before the Ld. Authority upon enactment of the Banning of Unregu-
lated Deposits Schemes Act, 2019 [BUDS Act]. That any direction for
payment of assured return shall be tantamount to violation of the pro-
visions of the BUDS Act. It is stated that the assured returns or assured
rentals under the said Agreement, clearly attracts the definition of "de-

posit” and falls under the ambit of "Unregulated Deposit 5cheme”. Thus.
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The Respondent was barred under Section 3 of BUDS Act from making

any payment towards assured return in pursuance to an "Unregulated

Deposit Scheme". In this regard, it is most humbly submitted as under:

A. lssue regarding Assured Return is pending adjudication before the

Hon'ble Punjab and Haryana High Court and Hon'ble Haryana Real Es-
tate Appellate Tribunal.

i,

It is imperative to mention that the issue pertaining to the assured
return Is already pending for adjudication before the Hon'ble Pun-
jab and Haryana High Gourt. Wherein, the Hon'ble High Court in
the matter of ‘Vatika Limited vs Union of India and Anr." in CWP
No. 26740 of 2022, had issued notice to the Respondent Parties
and had alsg*l'aih‘ained thﬁmg‘hl;@t authorities from taking any
coercive attﬁ‘nﬁ agaiﬁﬁtthe Eﬂspuhdnﬂt in this matter in criminal
CAses fur:sr_a&ﬁng recovery against the deposits till the next date of
hearing, ' |
That it is mya_;ate& that the Iss
not only hagblgﬂ#bbut-alsm . €5 an attempt to arm twist

the Respondent into sﬂt:f:m‘;ﬂ:hmg to the pressure so created by the

. i
sg;_rpiﬁed in this complaint are

Complainant In filing this complaint before this Authority and
seeking the re"!lefs which the Euinp'lafn:am are not entitled to raise

before th& ﬁﬂﬂldﬂt? (51N

That the Respondent cannot pay "Assured Returns” to the Complainant

by any stretch of imagination in the view of the prevailing legal position.
That on 21.02.2019, the Central Government passed an ordinance "Ban-
ning of Unregulated Deposits, 2019", to stop the menace of unregulated

deposits and payment of returns on such unregulated deposits.

It is submitted that as per the Agreement so signed and acknowledged,

the completion of the said unit was subject to the midway hindrances
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which were beyond the control of the Respondent. And, in case the con-
struction of the said commercial unit was delayed due to such 'Force
Majeure’ conditions the Respondent were entitled for extension of time
period for completion.

Therefore, there is no default or lapse on the part of the Respendent and
there in no equity in favour of the Complainant. It is evident from the
entire sequence of events, that no illegality can be attributed to the Re-
spondent. The allegations levelled by the Complainant are totally base-

t%ﬁfm&er reply is an utter abuse of the

3
process of law, and hence de 1o be dismissed.

.\,-\.-\-\. '-."-\.-' --.'

less. Hence, the present

. _'I

9. Written submission made hy the :nmpiainant on 06.02.2025.
a. That the cnmpla,lnaﬂt purchased a Eﬂﬂ :ﬂu,ﬁ; unit in the project of the

respondent tl;ﬂﬂ:' Known as "'ﬁlﬂia QI'IEE on one for a total sale
consideration amcfunt of Rs. 44;77825 /- which was paid upfront by the
complainant to the respondent no. 1 cumplaman[ was allotted unit no.
352 on the Edﬂhgr in block-3 of l:hﬁprﬂpct having 500 sq. ft. As per
the allotment Ieﬁﬂ"‘ I,.'l}e e I _I_ ;:’&ﬁffiahle to pay assured return
i.e., Rs. 151.665 persq ﬂ. pﬂ:ﬁ] "ih"ﬂ'fl the completion of construction
post which it was liable to pﬂfﬁ@'ﬁi 130 per sq. ft. per month to the
complainant for upto 3 years pnsf c%m]:ltﬁl:jﬂn or till the unit is put on
lease, whlcheferﬂean]len = } "" AN

10. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided based on these undisputed documents and submission made by the

complainant.

E. Jurisdiction of the authority:
11.The autherity observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

balow:.
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E. | Territorial jurisdiction
12. As per notification no. 1,/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be the entire Gurugram District for
all purposes with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E. Il Subject matter jurisdiction
lE.Secﬂnn 11(4)(a) of the Act, Ei-‘.‘.l;lrﬁ pa;mides that the promoter shall be

responsible to the allottee as p:rthﬁr_“ag’reement for sale. Section 11{4)(a) is

reproduced as hereund,m“ _ f

Section 11@0{m),~ NS
Be respon all r.rbﬁ'gﬂﬂun respongibllities and functions
under the ons of this At or the rulés and regulations
made thm-et?nfr or to. the allottees a5 per _rrm agresment for
sile, or to the dssociation of allottees, as the case may be, till the
conveyance. b{&,rr tire apartments, plats arbuildings, as the case
may be, to theallottees, or the common gi"w;s to the association

of allottees or th competent authorlty qﬁﬁm case may be;
Section 34- of the Authority:

34(R of the Arjr provides te ensure compliance of the
uhligations cast upgn the promoters. the allottees and the real
estate agentsunder this Act and the rules and regulutions made
thereundar. I

14. 50, in view of the provisions of the Act qunted above, the authority has
complete jurisdiction to decide the mmplaint regarding non-compliance of
obligations by promoter leaving aside tumpﬂnsatlun which Is to be decided
by the adjudicating officer if pursued by the complainants at a later stage.

F. Findings on the objections raised by the respondent:
F.I Objection regarding maintainability of complaint on account of

complainant being investor.
15. The respondent took a stand that the complainant is investor and not
consumer and therefore, he is not entitled to the protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act
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However, it is pertinent to note that any aggrieved person can file a
complaintagainst the promaoter if he contravenes or viclates any provisions
of the Act or rules or regulations made thereunder. Upon careful perusal of
all the terms and conditions of the allotment letter, it is revealed that the
complainants are buyer’s, and they have paid a considerable amount to the
respondent-promoter towards purchase of unit in its project. At this stage,
it is important to stress upon the definition of term allottee under the Act,
the same is reproduced below l"nr ready reference:

“2(d) “allottee" in relation m n‘ renl estate project means the
persan to wham g pfnr. ﬁpﬁfmmr building, os the case may
be, has been allotted, sold (y whﬂaher as freehiold or leasehold)
or otherwise tronsferred by the pmmu!er and (nclides the
person who subsgquen wumuwﬂtfﬁggqfdhnfﬂmrrmnt through
sarle, LI'I:I'nsfﬂr ufmﬂﬂmufsq bu# dn&fnﬁtmﬂude a person {0
whom such apartment or E!qup!fn,g:. asthe case may be, s
given an Eﬂn};
16, In view of the abav&rp entioned ::leﬂnitinn of "allottee” as well as all the

terms and -:r;:-ndit;myaf the buyer's agreeme;}t executed between promoter
and complainants, ltr{‘slﬁr}ﬂal :;lﬁar that?g Qﬂ}nplaj nants are allottee(s) as
the subject unit was allotted to ﬂre’ughg.r the promoter. The concept of
investor is not defined or referred to ini the Act. As per the definition given
under section 2 of the Act, there will be “promater” and “allottee” and there
cannot be a party hﬁ:.rinﬂ a status of .'_*lr!,z.!ﬁstﬁr", 'I‘Ihus, the contention of the
promoter that the allottee 'b'aing"tm.’rﬂ!;l‘dr dare ﬁut entitled to protection of
this Act also stands rejected.

F.Il Pendency of petition before Hon'ble Punjab and Haryana High Court
regarding assured return
17. The respondent has raised an objection that the Hon'ble High Court of

Punjab & Haryana in CWP No. 26740 of 2022 titled as "Vatika Limited
Vs. Union of India & Ors.”, took the cognizance in respect of Banning ol
Unregulated Deposits Schemes Act, 2019 and restrained the Union of India

and the State of Haryana from taking coercive steps in criminal cases
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registered against the Company for seeking recovery against deposits till
the next date of hearing.

1B. With respect to the aforesaid contention, the authaority place reliance on
order dated 22.11.2023 in CWP No. 26740 of 2022 {supra), whereby the

Hon'ble Punjab and Haryana High Court has stated that-

“.there is no stay on adfudication on the pending civil
appeals/petitions before the Real Estate Regulatory Authority
as alsp against the investigating agencies and they are at
liberty to proceed further in the ongoing matters that are

pending with them. Tf:m; A5 _no scope for any further
clarification.”

Thus, in view of the above, theautilurﬂ:jﬁ has decided to proceed further with
the present matter.

F.1ll Objections regarg,ma-]ﬁmt HHI B ::.* \

19, The respnndent—prumuter has ralsed !;he contention that the construction
of the unit of the complainant has been delayed due to force majeure
circumstances such as orders passed by the Hon'ble NGT, Environment
Protection Control hltqléugl'?r a_r.u:l ﬂn%‘blg _Sgﬁgme Court. The pleas of the
respondent advanced in this regard are devoid of merit. The orders passed
were for a very short period of time and thus cannot be sald to Impact the
respondent-builder IE-EI:Hllg to such a |th!i..?4“"|!r in the cnmpleﬁtm Furthermore,
the respondent shuuld have furaseen such situations. Thus, the promoter
respondent cannot I::e glven an:,r' iealéng on the hasis of aforesaid reasons
and it is a well-settled principle that a person cannot take benefit of his own
Wrong.

G. Findings on relief sought by the complainant.
G.1 Directed the respondent to clear all dues of assured return with
interest.
20. The complainant in the present complaint seeking unpaid assured returns

on monthly basis from the respondent as per the agreed terms. It is pleaded
that the respondent has not complied with the terms and conditions of the
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agreement. Though for some time, the amount of assured returns was paid
but later on, the respondent refused to pay the same by taking a plea of the
Banning of Unregulated Deposit Schemes Act, 2019, But that Act does not
create a bar for payment of assured returns even after coming into
operation and the payments made in this regard are protected as per
section Z(4)(iii) of the above-mentioned Act However, the plea of
respondent is otherwise and who tock a stand that though it paid the
amount of assured return up to the September 2018 but did not pay assured
return amount after coming into force of the Act of 2019 as the same was
declared illegal. LI

The Act of 2016 defines “agreement for sale” means an agreement entered
into between the pmpa‘u{tr smﬁ tlréﬁium g;enﬂnn 2(c)]. An agreement for
sale is defined as «ad arrang&tlﬁﬁt ‘Enterﬂi, 'fsetween the promoter and
allottee with freemlll‘and consent of bath the parties. An agreement defines
the rights and hahjliﬂeu: of both the partles 1'.'&,. pr-:}mntar and the allottee
and marks the start‘i'if ﬁew ::ant:‘acmai relatis
contractual rehﬁnnshiﬁ gh'éﬂﬂ&& fit
between them. The different kirids of payment plans were In vogue and legal

"a',-;lreementa and transactions

within the meaning of the agreement for sale. One of the integral parts of
this agreement is the transai:ﬁl::n of assured return inter-se parties. The
“agreement for sale” uﬂ:er coming into ﬁlIIFE& af this Act (Le, Act of 2016)
shall be in the prescribed form as per rules but this Act of 2016 does not
rewrite the "agreement” entered between promoter and allottee prior to
coming into force of the Act as held by the Hon'ble Bombay High Court in
case Neelkamal Realtors Suburban Private Limited and Anr. v/s Union
of India & Ors., (Writ Petition No. 2737 of 2017) decided on 06,12.2017,
Since the agreement defines the buyer-promoter relationship therelore, it
can be said that the agreement for assured returns between the promoter
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and allottee arises out of the same relationship, Therefore, it can be said
that the real estate regulatory authority has complete jurisdiction to deal
with assured return cases as the contractual relatio nship arise out of
agreement for sale only and between the same parties as per the
provisions of section 11(4) (a) of the Act of 2016 which provides that the
promoter would be responsible for all the obligations under the Act as per
the agreement for sale till the execution of conveyance deed of the unit in
favour of the allottee.

It is now well settled preposition of law that when payment of assured
returns is part and parcel of hqlﬁda}: I:myer s agreement , then the builder
is liable to pay that amount aﬁagmed ﬁpu;l and can't take a plea that it is
not liable to pay the emﬁunt bf}«assumd return. Moreover, an agreement
for sale defines the builder- -buyer relationship, So, it can be said that the
agreement ﬁ:rassured returns between the pru:rmter and an allotee arises
out of the same r&ﬁ'tlun;ih[p and is rnarl;ed hy% original agreement for
sale. Therefore, it uﬁ:l be said that the aqthurh;'.r has complete jurisdiction
with respect to assured return cases as the contractual relationship arises
out of the agreement for sale only.and between the same contracting
parties to agreenignﬁ}'l’ur’;alfIhiagpfn#ck-is already registered with the
Authority bearing no. 237 of 2017 dated 20.09.2017. The Act of 2016 has
no provision for r-e~wﬂting-nf contractual obligations between the parties
as held by the Hon’ble Bombay High Court in case Neelkamal Realtors
Suburban Private Limited and Anr. V/s Union of India & Ors,, (supra)
as quoted earlier. So, the respondent/builder can't take a plea that there
was no contractual obligation to pay the amount of assured returns to the
allottee after the Act of 2016 came into force or that a new agreement is
being executed with regard to that fact. When there is an obligation of the
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promoter against an allottee to pay the amount of assured returns, then he
can't wriggle out from that situation by taking a plea of the enforcement of
Act of 2016, BUDS Act 2019 or any other law.

It is pleaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar for
payment of assured returns to an allottee. But again, the plea taken in this
regard is devoid of merit. Section 2(4) of the above-mentioned Act defines
the word ‘deposit’ as an amount of money received by way of an advance or
. d‘g@:‘mt taker with a promise to return
whether after a specified permﬁﬁrﬁﬁaélhuiﬂe either in cash or in kind or in
the form of a specified service, with or ‘without any benefit in the form of

interest, bonus, profit orin anyo er form, but does not include
i ﬁf’%}q tﬁ# : Miﬂt
i. amam aur;i?red _in"ﬁ‘i'ﬂ'ﬁ : for.the purpose of, busi-
ness and bear Jﬁ a genuine connection to such business includ-
ing— :
ii. advance received in connection with congideration af an im-
mavable praperty under an agreement or arrangement subject
T W] [ 1) 4 g i
to the cﬂndft?b:}wh‘mt'mﬂ; advance isadjusted against such im-
movable property.as specified in-terms of the agreement or ar-
rangement.

-

loan or in any other form, bjg; I

24. The money was taken by the builder as deposit in advance against allotment

£ . A - L J{ L. ;
of immovable pmpﬁct_y f‘“‘.i.jt::'* puss;égfi:_-_z_{ w%s to EF offered within a certain
jﬂtws&ﬁielklhg saha-'-'éﬁnﬂgbfaﬁan by way of advance,
the builder promised certain amount by way of assured returns for a certain

period. However,

period. So, on his failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of filing a

complaint

25, Moreover, the developer is also bound by promissory estoppel. As per this

doctrine, the view Is that if any person has made a promise and the
promisee has acted on such promise and altered his position, then the
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person/promisor is bound to comply with his or her promise. When the
builders failed to honour their commitments, a number of cases were filed
by the creditors at different forums such as Nikhil Mehta, Ploneer Urban
Land and Infrastructure which ultimately led the central government to
enact the Banning of Unregulated Deposit Scheme Act, 2019 on 31.07.2019
in pursuant to the Banning of Unregulated Deposit Scheme Ordinance,
2018. However, the moot question to be decided is as to whether the
schemes floated earlier by the builders and promising as assured returns
on the basis of allotment of un_ij:t{'_i:!_iﬁi}:__ﬁgitered by the abovementioned Act or
not. A similar issue for consideration arose before Hon'ble RERA Panchkula
in case Baldev Gautam VS Rise Projects Private Limited (RERA-PKL-
2068-2019) where iiitwas held on 11,032020 that a bullder Is liable to
pay monthly assu:{él{f&tuﬁ:ﬁ“'fé”ﬁi; cEﬁ%ﬁh‘:ants till possession of
respective apartmgnflséiands handed over and there is no illegality in this
regard, That this ﬁutiﬁ}cﬂ‘ity-has also deliberated the issue of assured return
in number of cases iﬁ’fl fﬁlﬁ Pfﬂthﬁ'rﬂ'ftEg‘rd & Namita Mehta V5 M/s
Vatika Limited rRE&'AsEEﬁﬁﬁﬂriﬂH]aswEﬂ as cases numbered as 518
of 2021, 622 of 2021 and 633 of 2021, and similar view has been taken in
present case.

26. It is not disputed tﬁ'a_t%'é respondent s @ real estate developer, and it had
not obtained regush*aﬂnn under the Act of 2016 for the project in question.
However, the project in which the advance has been received by the
developer from the allottee is an ongoing project as per section 3(1] of the
Act of 2016 and, the same would fall within the jurisdiction of the authority
for giving the desired relief to the complainant besides initiating penal
proceedings. So, the amount paid by the complainant to the builder is a
regulated deposit accepted by the later from the former against the

immovable property to be transferred to the allottee later on.
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27.0n consideration of documents available on record and submissions made

28.

29,

by the complainants and the respondent, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. The agreement
executed between the parties on 05.11.2016, As per clause 17 of buyer's
agreement, the possession of the subject unit was to be delivered within
stipulated time j.e, 05.11.2020.

It is worthwhile to consider that the assured return is payable to the
allottees on account of provisions in the buyer's agreement. The rate at
which assured return has been ¢nmmitted by the promoter is Bs.151.65/-

per sq. ft. of the super area per Eiﬂl.'lﬂ'll%hlch is mere than reasonable in the
present circumstances. By wa}.r -::f EE&‘LI&'Ed Eeturn, the promoter has assured
the allottee that thﬁ‘ 1Wi'1ulﬂ “he ﬁm*ﬁ'ﬂr this specific amount till
completion of the huﬁ‘fpg ana"ﬂs I’Hﬂ!? perﬁlf it per month as committed
return for upto three years from the date of completion of the building or
the said unit is put'_nn' lease whichever is garljer.

On consideration nﬁé‘ é‘q&ummmmﬁﬂab oitthe record and submissions
made by the parties, t&e:::pm'p ' &
amount of assured return as per t!'te t&ms  of buyer's agreement along with
interest on such unpaid assured return. As put' buyer's agreement dated
05.11.2016, the promfoter Had" agreed p’ayfm*the complainant-allottee
Rs.151.65/- per sq. ﬁ:. :fr-:am the date t:rf pxﬂmtmn of this agreement tll

ﬁ‘guught the amount of unpaid

completion of the building and Rs.130/- per sq. ft. per month as committed
return for upto three years from the date of completion of the building or
the sald unit is put on lease whichever is earlier. It is matter of record that
the amount of assured return was paid by the respondent promoter till
September, 2018 but later on, the respondent refused to pay the same by
taking a plea of the Banning of Unregulated Deposit Schemes Act, 2019. But
that Act of 2019 does not create a bar for payment of assured returns even
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after coming into operation and the payments made in this regard are
protected as per section 2(4](iii) of the above-mentioned Act.

In the present complaint, OC for the block in which unit of complainant is
situated has been received by the promoter on 06.09.2021. The Authority
is of the view that the construction is deemed to be complete on receipt of
occupation certificate from the concerned authority by the respondent
promoter for the said project

Therefore, considering the facts of the present case, the respondent is
directed to pay the amount of asmed,temrn at the agreed rate i.e, @ Rs.
151.65/- per sq, ft. per month ft'mtl thE date the payment of assured return
has not been paid i.e., Dttﬂher. EHLE‘ tlll the completion of the building, i.e.,
till the date of regpi ' &;ﬂﬂicate on 06092021, and
thereafter, Rs. 130 /- persq. fL[FEi‘mnﬁ'h as qafnmmad return up to 3 years
from the date of é?rﬁpletiﬂn of construction of the said building ie.
06092024 in term$ of the BBA dated 05.11.2016 since there is no
document place o rﬂr{l'w;rt to lease. ! 'S,

32, The respondent is diﬁmd ] pay,the‘ﬂ‘q;smnﬂmg accrued assured return

amount at the agreed rate within 90 dayﬁ from the date of this arder after
adjustment of outstanding dues, if any, frmn the complainant and failing
which that amnuntwﬁtlﬂ bepﬁyﬂht&'ﬁﬂ? itﬁe’reﬂ'@ 9.10% p.a. till the date

l T p
of actual realization,— - 4 1

G.V Direct the respondent to execute conveyance deed as per the agreed

terms.

33, Section 17 (1) of the Act deals with duties of promoter to get the conveyance

deed executed and the same is reproduced below:

"17. Transfer of title.-
(1]. The promoter shall execute a registered conveyance deed in favour of
the allottee along wich the undivided proportionete title in the common
areas to the association of the allottees or the competent outhority, os the
case may be, and hand over the physical possession of the plot, apartment
of building, as the case may be, to the allottees and the common areas fo
the association of the allottees or the competent authority, as the case
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may be, in o real estate project, and the other title documents pertaining
thereto within specified period as per sanctioned plans os provided under
the local lows:

Provided that, in the absence of ony local law, conveyance deed in favour
of the allottee or the association of the allottees or the competent
authority, as the case may be, under chis section shall be carried out by

the promaoter within three months from date of issue of occupancy
certificate.”

34. The Authority hereby directs the respondent to execute the conveyance

deed in favor of the complainant within 3 months after obtaining the

occupation certificate from the competent authorities.

H. Directions issued by the Authori
35. Hence, the Authority hereby. pgsﬁgéthﬁ order and issues the following

directions under Section 37 of the Act to ensure compliance with

obligations cast upon the prometer as perthe functions entrusted to the

Authority under Secﬁ'i‘#ﬁﬁ]ﬁﬂfih*ﬂmm

3

ii.

The re Epﬂndﬂﬂé Ig directed to pay-the amount of ass ured return at the
agreed rate iﬂg:i@ Rs,151.65/- per s

payment of a &ll-ieq‘ turn Eas 0 bﬁg’?ﬂ. i.e., October, 2018 till
the completion cgfhg building L ﬁ:ﬁ‘iﬁ!ﬂ?l when OC of the unit is
received from the cumpefenﬁauth&w and thereafter, @ Rs.130/- per
sq. ft. per montheas committed return up to 3 years from the date of
completion of construction of the HI‘& hulﬁing or till the unit is put
on lease whichever is earlier, in terms of the BBA dated 05.11.2016.
The respnndenf is directeﬂ to pay the outstanding accrued assured

At pﬁer month from the date the

return amount till date at the agreed rate within 90 days from the date
of this order after adjustment of outstanding dues, if any, from the
complainant and failing which that amount would be payable with in-
terest @9.10% p.a. till the date of actual realization,
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ii. The respondent-promoter is directed to execute conveyance deed in favour

of the complainant(s) in terms of section 17(1) of the Act of 2016 on pay-
ment of stamp duty and registration charges as applicable, within 90 days
after obtaining occupation certificate from the competent authority,

v.  The respondent shall not charge anything from the complainant
which is not part of the buyer's agreement.

v, This decision shall mutatis mutandis apply to cases mentioned in para
2 ofthis order wherein detalls of paid-up amount is mentioned in each
of the complaints, '

LR

!
Y b

36, Complaint as well as appluzal:j,ﬂ:ﬁki iﬁm‘ stands disposed off accordingly.

37. File be consigned to r ﬁr.._I__L_;:k
Hi}./‘.l: _-' ) _r'-t?\%lkn

& \ A\ K—:z:/,
e/ (Vijay Goyal)

_ (Member)
Dated: 28.03.2025 f 5
e\l (1] ﬁ/r..{tf.f
‘-.\f -‘I,'H_ i | 4 Haryana Real Estate
NG i N Regulatory Authority,
' Gurugram
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