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ORDER

This ord€r shall dispose of10 complaitts titled abovenled before this authoritv

under section 31 of the Real Estate (Regulation and Development) Act, 2016

(here,nafter referred as "the Act") read with rule 28 ofthe Haryana Real Estate

(Regulation and Deve)opmeDt) Rules,2017 (hereinafter referred as "the rules"l

for violation oisection 11(4)(a) ofthe Act wherein it is inter alia prescribed that

the promot€r shall be responsible for all its obligations, responsibilit,es and

lunctions to the allottees as perthe agreementfor sale executed interse pa.ties

l
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The core issues emanat,ng from them are similar in nature and the

complainant(s) in theabovereferred matters are allottees ofthe projecl namely,

''supertech Azalia", Sector- 68, Gurugram, Haryana being developed by the

respondent/promoter i.e., M/s DSC Estate Developers Private Limited The

terms and conditions ofthe allotment letter, buy€r's agreements, lulcrum ofthe

lssue involved in all these cases pertains to failure on the part of the promoter to

deliver timely possession ofthe units in question seeking award ofretund ofthe

entire paid up amount along with inter€stand otherreliefs.

The detailsot the.omplaints. unrr no..dare ofagreemenl, possessron chuse due

drrp olpo\sessron. roral sale consideradon, tolal pd,d dmount, and reliefsought

are given in thetablebe,o-, 
'

P,u,cfl NJre ",,1T4,p",," 
r Azo o J\P'ro'b8LL.'b'''1.

=

=

2.

DTCP I'cense no, rnd otler drtJils

t
Mukesh Kum.r, lanjJy
xuma. S3/o l€eEn Lal.nd 2

smt. Aruna Lohia ryo on
P2.k2sh Lohia. Smt Savitri
w/o lai Bhagwan, Dsc Eiaie
Developers P!'t. Ltd and 2

Atra 'v. lmple) Pv' Lrd

Name otlicensee Holder
om Pa.k6\ lai Bhaslan
ss/o Anar.hand and suresh
Kumar Pajesh Kunar,
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0(Lupation rertificate

ComplaintNo. 2715 of 2023

Regisrered beari.g no.182 o12017 dated 0{.09.2017
valid upto31.12.2021

(Hues Toser',4" B, E, F,C, H M, N, K,T, V,WO, P,

AzaliaToscr-T1,T2,T3, l4 T5,T6andT7l

",, POSJESJIO]V Oa UTvrTi '
23, The pose$ion ol the unlt sha be givq l't Da.mbet 2021

ot ert.ruted peiod as pemltted br the agtue@L Howeeer,

the conpony hercbr asrees ta conPenete the Buter(s) @

Poss€ssion clause as
Dc.buy€r's aAreeme.t

Unitno'anildzg

Rs50a/ [1r tup tanl!)p{\tr lt olsupetareaoftheunnp*
rh.nh lot onr leta! u hordn)s arer po\s6eon oI the untt
b.yond the glven Period plus the gfoN period of 6 tuonlhs
ord tp to the oJIer letter oJ Possession ot oetuot physiet
possession \tltlchever is earliet. Howevd, on! delay tn
prcject e*.itlon or ilj poss.ss@n eause.! .lu. to lofte
noJeurc cn unstan.es ond/or anr judi.tdt prcnounenc,r
shau b. exclul..l lr@t the aforcsoid Pose*ion peliod. I h!
.anpensotiohomauna wll be Lonutxt.d alter the toPe ol!ta.c
peti.t ond tholl he od)uned at p d, tftht adjuen t ts -t
pDsibh becou.e al the.onplete palnentnode b! the ulla ee
,i "' do\ | th, -"altFJd,,ount.?tthPdn'br'a,c
po{estah ol the unit th? penotq clouse witt be applicabtP t
anl! thase Allattees h. hove nat h.aked theit u.it undet on!
ye.iot/beneliciutt.he e althe c.npont ie, Na Etvt1ntt.IrtaJ
posscsron, lanvcnron s.[ea?, ,lsrred Retutn etc and |r"
honaur thet a!rced patdehL :;.hcdrle ond noke the nntl
po! ent ol dw instolnent ond dddinanol .hage! os P!. th!

iT'

L
r=:



HARERA
GURUGRAIV

ComplaintNo.2715ol2023

I



HARERA
GURUGRA[/

ConplaintNo. 2715of 2023

1ffi;
cRirz.s/2021

.,.^.".",..t'*''
,h,*"*M.*1"0"'q"

1!uPtr3real

lP4elrui

-_-]

1 cl/3lsunn

I

,. ti:,'",,

I



PHARERA
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have beei us.]d. Tney are elrborated ,s folloss

A0 p:rd by lhe lllot{A

Tolakesuonobacbonagailnther.spondcnts

R.ii.r e!sh, by ,he mmprain.n(r"
tly ind 5.{arlv lLrbh as pe. rhe qd.r

rlT 1.;Xi,}:H:gi?r',ft911f Hl"t#\sfr il *il'l;* *. *",*,
payr.nt dll daE or 

'.disdon;
To settle the daims and ob[gano$ s p€r the namoEDdun ofDDd.okhs d.bd 23.12.2017 ad rh. ti'
Bnrte aa.enentd.t.d 03.12.2017i
DifttthercspondenGbnorsdl/mEthndpFnyrisntd[.onplet.roali! on/t.tund;
To sEnt reaw to ln. ComDlaidnts ro nlg a omphinr !.der sdion 71 rnd 72 of rh. Ad for vioknon of

the asre.meni drkd 31.0 7 2017, M odsloB of th. Lt, 2016 and the

rules or 2017 and resul.dons $e..und.i

The facts ofall the complaints filed by the complainant(s)/allottee(s) aresimilar'

Out of the above-mentioned case, the particulars of tead case CR/2715/2o23
PaEeT 0136
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titled as AkaDrlro Bhosln ond Nikunj Bhasin V/s DSC Estote Developers

Private Llmltecl and otheE are being taken into considerarion fordetermining

the rishts ofthe allottee(sl.

ComplarntNo. 2715o12023

Proi€ct and unitr€lated details

The particulars of the project, the details ofsale consideration, the amount paid

by the complainant, date ofproposed handing over the possession, delayperiod,

ilany, have been delailed in the lollowing tabularform:

CR/27r5/2022 titled os Akanshp Bhosln ond Nlkuq Bhosln y/s DSC
Estate D?velo,ters lrivate Limited and others

[&
1,

Superrech Aralir s.Ltor-68. Colf Course E,tn.

,ee stered/nor Reg,sre,cd v ne rcersrrinon
L, o'rl' Llo ,s g a! ,tr .

DrPc Li.*;" l iGt 107 "fI8, .r ,o1a
Validity Status 31.t2 202t

26.10.2011 t08.08.2014

Rcaltors Pvt Developer

134 to 136 of
ZO!4 dated
26.04.2014
DSC

l-

0106, l" noor, Towcr T4
P)rP no 20.f..m.lrini
1225 sq. ft. (Super areal
P*e h. 20 ol..m.l.ini

l.iril
U

e Possrsslo/v oF ulvlr -
23. fhe posesion ol the unt shall be given by
Deember 2021 or evtended period os pemittcd by
rhe agreenen t However, th e conpany hereby agr ees

ta mnpdsote the Buy*[s) @ Rts.o9/-jire rupus
ohtvl oer so. tt of supet orca ofthe wit Nr nonth for

31.07.207?
(Pase l9orcomplaint)



HARERA
GURUGRAN/

ComplaintNo.2TlSof 2023

ony delay in handinj over poswion ol the unit
belond the given periad plus the g@ce pqiod oJ 6
months aN! q to the oller tettq ol possesion or
actuol phyn.al poskssion *hlchder is earliq
Howe\{, onv delal n prutet erc.uton or ts
passe$ton caused due ta lote noteure
c cunttonces ond/or onv tudictol oronouncen.nt
shall be enluded tron the oloresorl po$e$Dn
pcnad lhe @npens.ttan onount, wll be cokula@d
ofier the lopse olsroce penad dnd shdll be adjuszd
ot paid, if the odjustnent x not posible becaLse oJ
the canptete potneht node bt the allottee riU such
date, at the tine of linat dccaunr ettdqt belore
post Enon ol the uniL rhe penotty ctouse witl be
oppliboble tb anly thase Atlottees who hove not
bookcd ther unx under ony sD.ciol/benefcial
tchena ol the conpan! ie, No EMt till ollet ol
po$esioh, gbventian schene, A$ured Return etc.
ond who hoaout thetr a!rcctl pdynent schedule and
nake the tihel, poynent aJ ,lue hstolmenr ond
addittanal.haroes os pct thc polncntpldn gtvcn tn

(Pase 21 ofthe conrplaintl
Due date oipossession J0 r) .2022

(No December 2021 plus 6 months arace

Toral sale.onsidemtion ,t4,4251-

O., r.,i.n.cfiiff.rt.

B Facts ofthe complaint

The complainants hav€ made the following submissions in thecomplainL -

L That that respondent no.1i.e., M/s DSC Estates Developers Private Lim,ted

is the licensee and co-promoter of the project and had obtained license

number 106 & 107 of2013 dated 26.10.2013, l,cense no.89 of2014 dated

understanding (Pase 76 ofcomplaintl

08.08.2014. and liccnsc no. 134 ro 136 of 2014 dated 26.08-2014 for the

11
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development of the group housing colony on the land ialling in sector 68

which iocluded the project land. The said licenses thatthe respondent no.1

was authorized to develop the projectby the Department ofTown Country

That the respondent no. 2 had initially advertised the project and assu.ed

through its advertisements,.rssurances, and warranties that it has the

complele authority to develop the sajd project. The respondent no. 2 had

futher assured the timely complelion of the project and the handover of

the units to thc prospective buydrs. The respondent no. 2 rep.esented

himselito be the developer ofthe projectand hence falls within the meaning

olsection 2(zkloltheAct. The respondent no.2 went into insolvencywhen

:rn application was Rled under section 7 olthe Insolvency and BaDkruptcy

Codc.2016 and was admitted vide order dated 25.03.2022 in 1B

204/(NDl/202r, howevcr, th. sanr. is not in rcspect to the project in

queslror. {nd M-. Hrlesh Goe $d\ dppoinled as lhF IRP and i5 rurently

rF,pon.iblF Ior the lunctronrngof lltp compdny. herpbJ a( rerpondent no 3.

That it has comc to thc knolvledge ofthecomplainants that respondent no.

2 had never attained permission for lhe developmcnt ofthe proiect and had

grossly nrisrepresented the complainants, not only with respect to the

authority of, development of the projectbut also the completion olthe pre-

rcquisite formalities/compliaDces of DTCP and IIARIRA.

Misrepresentation by Supertech Limited and DSC Estates Private
Limited

That the permission for developmentofthe projectwasgiven to respondent

.o 1, however, the advertisement olthe project and the development tlas

assured, represeDt.d, and warrlnted to have becn done by respondent no.

2.'l'hecomplainants werc made to believe thatthe respondent no 2 hrsthe

complete authority to develop the project.

II

Il

1V.
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Thatcertain ongoing procccdings belorethe DTCP in respectto the land on

which the group housing colony is being developed, show that the

permission for transfer of the development ri8hts, i.e., the Beneliciary

Interesl Permission (the 'BIP"I has not been made in iavour ol rhe

respondent no.2. As such, the respondent no. 1is still the developing

authority ol the project and is a promoter withnr the meaning ol section

2[,kJ oftheAci

Respondent no. l and 2 areioiqtly and severally liable:
That thc rcspondent no. 2 had assured the compl.rjnants olits developins

authority and had also conrnrLuicated that it is undergojngthe compliances

rcquired under the Act. lt was categorically commun,cated to the

complainants that the r€gstration certificate of the project will soon be

granted in favour of the respondent no.2. That relying on the

representations, assurances, and warranties of the respondent no. 2, a

booking was made for a 3 SllK residential apartment bearing no. T'4 Flat

No. 0106, 1st floor having iis supdr area 1225 sq. ft., and consequently, a

buyer developnrent agreementdated 31.07.2017 was executed berwecn the

That on the basis of the representations given by respondent Do. 2, the

regist.ation certificare number 1B? of2017 dated 04.09.2017 was granted

by rhis Authoriryvide memo number HARERA'279/2017l873.

That later in 2019, when the lact ofthe Do permission for development with

the Respondent Do. 2 was brought to light, this Authority took cognizance

ol the matter in suo'moto complaint no. flrRER416CM/5802/2019/Suo-

Motu(comploints) ddted 29.17.2019, whateti, tllis Author,ry passed an

order dated 29.11.2019, whcrc rt was directcd that all the assets and

liabilities including custonrer receipts, and project loans ol whatsoever

vI

V1I,

\TITT
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IX

nature, in the project Azalia be shifted to DSC Estate Developers Pvt. Ltd.,

atrd the rcsistration of the proicct Azalia b. rcctiiled in the name of DSC

Estate Developers Pvt. Ltd. lvho !!as noted to be a promoter under the

meaning of 2(zk) of the Act ot 2016 ror the development in regard to the

L'cense No. 106 and 107 o12013 dated 26.10.2023. license no. 89 of 2014

dared 08.08,2014 and Lic.nsc no lrl4 - 136 of 2014 dared 26.08 20r,1 r.e,

the Group Housing in qucstion Further, this Authority had categorically

noted in the above-mentioned ord$r dEtthe liability againstthe project is

both ofthe respondent no. I and 2. Thatthe same $as also noted in a similar

case tided asAashi,4sthana vS pertech limited in complaint no.2111o1

2rZl, whcr. this Authority has already taken cogtrizance oisuch a matter

and issued notices to DSC tstate Developers Pvt. Ltd. Hence, on the basis of

the above, it becornes an)ply clear that the liability oi the respondents in

rcspcct to thc dcvclopmcnt 01 the projcct is ioint ard scveral.

Tbe prolect "Supertech Azalia" is not a part of the insolvency
proceedings of supertech limiled which are only limited to prcject
ECo village-ll, hence, there is nb barto the present complaint

That procecdings under Section 7 ofthe lnsolvency and Bankruptcy Code,

2016 were initinted agarr)sl the respondent no. 2, vidc order dated order

dated 25.03.2022 ofthe NCLT an IRP, Mr Hitesh coel was appointed. That

after thr initiation otthe said proceedings, itwas clarified thatthe nanre oi

i ot rc' t ''Azaln' sJs ,'nr, o nn|o p, d lr r ' r lh- LIRP ,nd h'')

alloftees of$e projecr The same was also confirmed by the IRP to Haryana

RERA, Gurugram bench, as is evidemt from thefollowing:-

Emaildated 12.05.2022 ftom Supertech providing the list of projects that
do not faltunder the puwiew olIRP, which clearly mentions the name of

.onfirhed bv the resDondent no. 2 and the IR1'] IUr. Hitesh
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'that oll othc. projects al the Corporote Debtot dport liam Eco Villoge tt
t\a tc c t shall be ke pt os ohgoi ng prcject. t he Con struction ol oll other prcjects
shull continue with oeerull supetuisioa oJ the lRPwith the osistdnce nJ

the .N-nonogeneat ond ts ehplolees ond wofknen
That this oftler had the efitct ofadoption ola reverse CIRP thereby freerng

aU other projects ofrcspondent nd. 2 from the embargo ofthe Insolvency

ResolutioD process and restricti.gthe said process onlyto the project Eco

Villagell ThefinancialcrcdrtoEof thc.espondenlno.2wereaggrievedby

the said order and hcnce a challenge against thc said orderofNCl-A'l dated

10.06.2022 !vas made beiore the Hon'bleSuprenre Courtoflnd,a under Civil

Appeal Nunrbcr 1925 of 2023 Thc grievance and contention of the

Appellant Nas wrth rcspect Lo the lact that thc other projects o1 tht

ComplaintNo.2715or2023

'fhe erndil drred 01.0b.1021 rrom IRP. Hrtesh Coelro Hrryana RERA noting
tbat all ass.ts and liabilities ot the oroiect lvere nansferred lrom
Sune.te.h Limired to M/. DSC llstate D

eover, respondenr no.2 issued notices showing the list ofprojects afrectedMor

bythe NCLT order dated 25.03.2022. That these, exlo.ie show that "Azalia" is

a pnrt oithe Insolvency proccedings

That without pretudice Lo the .otrtentions ol thc complainants, it is also

additiotrally subnritted thit th. turth.r course ol events in the insolvency

proceedings ofthe respondentno.2 showthatClRP and CoC is restricted to

only project Eco Vjllage II and not any other project. 1n an appeal against

the said order d.rted 25.03.2022, the NCLAT passed an order dnled

10.06.2022. wherein the NCLAT has issued a slciv of directions tha(

practically have the efiect ofconvertingthe corporate insolvency resolution

process into a "project-wise insolvency resolution process" in as much as

the constitution ofa comnlittee ofcrcditors has beerr restricted only to one

project namcd 'Eco village-11". Thc relevanr part ol the said order states ds

x

XI
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same are reiterated as underl

S- Dnsa sled with the jnteri di.e.tions so ksued bJ the Appelldt ftibunal,
the oppeltontt lnonciot iedito\ al corpomte .tebtaL hove fted appeab b4ote
th i s Cou tt, e sen tio r chd I len I i h g th e dd optian oI reve re C I RP by the App.l lote
Tribunot ond timiting the CIRP on.t constitttion oICoC to only o4. prcject
of.orporat .lebtor, i.e., E oVilloge-l.
6. lt hos been contended an beha[ of the appellonts that the Appellate ftibunol
does nat have powet unde.lllcta allaw ptutect wke CIRP and da not have
power to occept o resalltian plan presented b! the prcnotef without giving
oppartuhitt ta the CoC b srudr thecpnnercialiobiliuolthe plon.lthasoho
been contended thot therc is no cqicept ol ptokct \|ise esolutioh undet IDC
ohd the ofi1er lnpugned ||os pased bt the Appellote Tribunal without natke ta
the oppellonk, who orc the lnoncialcredito.s havins substantiol stokes in the

Thc concept ol balance olconvenience was noled by the Hon'ble Supreme Court

rnd .r wds caregorir lllv noted tbat thF courselrhich has a lower risk oliniusti(e

has to be adopted. In lightofthe same, the Hon'ble Supreme Court had agreed

$ith theorderwiththc NCLATand Dotedthatitisin thebest interestoltheother

pn)ie.ts if th. sanre are kept as "ongoing'and not under dre state ofuncertainty.

'l'he para 10 ofthe order is reiterat.d hqreunder:

)a th the tigtu af rhe p.trtciples ofa.esditl, i au.vi., os ot Present,we shaultl
dd.pt tlrc .au6c whnh !p?eot\ ta drry lowet nsk ol inttsfte, ewn tl
rht Mkly tr nn .pp..h rir. alo t,trrrr,lrn.tfr,rrr\i,t .hoase an! ath.l
u\ttt 1r t t nltnnl,l)tclcrtert.l b. LdNe ol tanrdwt.t shall hove tt: awt
tlt )li.ui.e tt) one hdnd ^ di pastion nrut tt)e ttP.ttot. Ttiblndl has
adopted d pat tiuldrcaurse 6rhtth it hod adopted n1 anathct natE. tao) whtle
abscttntlt thut ttle prqecFwke rcrolution noybe stottetl us a test ta Jind ot
r[e sunes r/ 5,.h resoirrtio,. lrre resultolthe directions of the impugned
order dated 10,06.2022 i thot e\cett E o villolle 1l projeetr oll other
prajeLl\ oltheco9ornte dehtorar. tobe kepta5 orltnirV proieeb ond th(
constrlttion oJ atl other prcjeLts is to be.ontinu.d un.lcrth. supeNisior
ofthe tRP *ith the ex-hotogenent, its employees and worknen. lnlusion
ol Jun.ts bt the pronoter in differ.nt prciectt is to be teobd os intqim
linance, regardingwhich total occount is to be maiitained by IRP, fattt,e
pre*nt stage, on the subDrissions of the appelonts, coc is or.lefed to be
constituted lor the cofporote debtor os o |9hole in nispldced*t olute
directions oJ ttte Aryettdte Tt'ibu al, it is tikely u) oJte thoe ongontll
ptoh4s ond th.tzb! cuuse in nebr hardihip b ttte hone buters while
thro||hts.ecty protect n1tu u \tote oI uncertoiity. o" the other hand, as
indi.oted belore us, theotl&r prutects ore being.ontinued br the lRPan.t



efforts are beins mode fo. infusion ol fu"ds with the dctiee ossistance oI
the ex-nonogenent but without .reoting ant d.lditioodl right in the ex.
nonagenear ln ouf iew greoter in.Mveniq.e is tikety to be coed b!
passinA ont inaenm or.let oI constitution of CoC ln relatlon to the
eorpotute .lebtor as o whole; ond mat .ouse irreporoble injur, b rhe
home buters. ln ,hb view ol the notter, we ore not lncined to olter the
dircctions in the or.ler inpugne.l as regar.ls the projects othq tlon Eco
villoge- ,

xll. That the above rnentioned iacts and circumstances categorically showthat

the project"Azalia" does notfau within the ambit oi insolvency proceedings

ot respondent no. 2 and even otherwise, w,thout prejudice to the

complainants, the insolvency proc+dingsare restricted to only EcoVillage

&HARERA
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ll and not any other projcct and hence, there is no bar to the prcscnt

lnordinate delay in handlng over ofposs€ssion of the unlt and the
unabridged rightofthecomplalnantstoseekretund

'lhe respondent no. 2 was conrpletely engrossed with its blazoning gimrnick

through various authoriscd .cprcsent.rlives 'lhe conrplainants were nlade

to believe that the proposed develoPment oflhe respondents was reserving

tast orLing to the gigantic future benefits being perceived by the rnany

allottees and that lhe respondents had attained allthe sanctioned Plansand

permission for developme nt o t the project.

That as per clause 1, page 4 of BEA the possession ol the unit had to be

delrvered by Dccember 2021, hoivever, the respondents mise.ably lajled in

living up to their obligations of deliveriDg the same lhat till datc, a

substantial sunr oi Rs.2U,54,42r)/- h.rs becn Paid till date Howev.r, no

corresponding development has been made by the respondents. That till

date, lvith a delay o11.5 years, the development of the Project is nowhere

near completion and it is antrcipated that the respondents willbe unable to

retund amount paid by the.onrplainants That till date, no occuPxncy

xtil

XIV,
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unithas notbeen given, tilldate, even in almost6 years ofbooking.

XV. That the compla,nants cannot in any manner, foresee the delivery of

possession and havingwaited tora substantial amount oftime, has lostfaith

in the bonafide conduct ofthe respondents- The complainants stand well

within his rights in claiming the refund as they cannot be expected to wait

indefi.itely for the delivery ot possess,on as was held in roraure

Inlrastructure v. Trevor d' lima (2018) s scc 442 : {2018) 3 scc (civ) 1

and was reiterated in Ploneer Vrban lond & lnlrostructure Ltd. y.

Govindan Raghavan (2oI9J .sC ,Ai -'q person cannot be made to wait

indefinitely for possession of the fl4t albded to him, and is entitl€d to seek

HARERA
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certificate has been obtained by the
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respond€nt and the possession ofthe

xvl

refund oflhe amount paid by him, along with compensation

IUo.eover, it isthcrightolthcComplainants toclainr rcfundof thedepos

amounts as has been re.ently observed by the Honble SC

Newtech Protnoters an.l Developers Pt"t. Ltd. vs. State ol UP & ors.

ctvtL APPEAL No(S) 6715-6719 oJ2021

ited

XVII

XVITI

Accordingly, the conrplainants should be directed to refund the complete

deposited amount along with interest. That the respondents have nrade

extensive delayed in the delivery of possession oi unit and leads to the

violatjon ofsection 11(41, 12,18[1i and 18(3) ofthe Act, hence, the p.esent

complaint.

That h light ol the above fads, the Authority is requested to refund thc

amount that the complainants have paid t,lldate in v,ew ofsection 18 ofthe

^ct,2016 
along with the interest and compensation as they have been

unnecessarily subjected to mental and finaDcial harassment by (he

rcspondents by illcgally retaining her money
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XIX. That thc booking oithe unit was made on a subvention scherne and a loan

was taken by the complainants irom L&T Housing Finance Limited,

consequently, a Tri Partite agreenrent dated 03.12.2017, was executed

bctwecn the parties. Therenfter, the respoDdent no. 2 had executed a

memorandum of understanding dated 23.12.2017. That upoD the bookinE

ofthe unit being under the subvention scheme, itwas initially theobligation

oftherespondentno.2 to maketh€paymentofPre EM1 till 36 months, i.e.,

till December 2020. How.vcr, the said obligation was revised by the NloU

clause b, and the obligation of the respondents for payment of pre_Etvll

extended till offer of possession. The relevant clause oi the MOU is

reiterrted hereunder:

xx
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Failure ot the respondcnts to fulnl their obllgatlon under the
memorandum of uodersta ndina dated 23.12.2017

(b) thd nn t & olthr' *bLiltbn vhene as dppturtd hr t.&
t.rrnt tis36nanrht theDpt.toD,texp?.t\taaIIrtpo$essiaralth?bookedunttot|tt
tsNw bt ,|at nne t tawN{ f tu? ta an! r.osan, the pasevion otbr alth. boaked unt
a?t: dtla*d, ntr the D.eeloper unle akesto pa! the Prc EMt onlyta the tsrlet ewr
nln t 16 rrands The pordenrolPtc tMI sho eontinuett oller olpGsession with
rcgotd to the bnukad llot is issued ro the Bqer'

That hoifever,lhe respondent has failed to makc the said paynreDt alier

Decenrber 2020. 1D a sinlilar case ofrelund, the flaryono REAT in appeal

no.366 oJ 2019 titled as HDFC Bank v Mohit Mancrrando noted that the

obligations in regards to the pre'[mi, are to be completed Hence, the same

should also be doneat the presentlnstance

C. Reliefsought by the complainantr -

7. The complainant has sought following relief(sl:
L That the respondcDts a.e joindy and severally liable as per the order dated

29.112019 in suoinoto conrplaint no. HARERA/ccM/5802/2019/Suo Motu
(complaintsl dated 29.11.2019;

Il. Direct thc respondents refund olthe total amount along with interest @ I'1CLR +

2% fronr the date ofpaymcnt tilldite of realisation;
To settle the claims aDdobligations as per the memorandum of undertakinS dated

23.12.2017 and the tri-par-tite aereement dated 03.12.2017 j
It



tv. Direct the respondents to not sell/create third party right till complete
realisation/retundi

V. To grant the complainants to tile a complaintundersection 7l & 72 ofthe Acrfor
violation olthe Agreement dated 31.07.2 017, MOU dated 2 3.12.2017 and various
provisions ofthe Acl2016 and the rules of2017 and regulatlons thereunder;

VL To take suo-motD action againstthe respondents for non-submhsion ofBlP aDd

violation ofsection 59,63 and other sectioDs ofthe Act 2016.
8. 0n the dat€ of hearin& the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11[4)(al oftheactto plead euiltyor not to plead guilty.

9. In complaiDt no.33.19 of2023, the defence ofthe respondent was struck offvide

order dated 21.01.2025. In the interest ofjustice, the written argument filed by

the respondcnt no.1 is taken on record.

D. Reply by the respondentno.l
l0. l-he respondent rs corrtesting the complaint on the follolvinggrounds:_

*HARERA
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The respondentno.l is one ofthe leading realestate developersin theState

ofHarvanaand N C R. lt has several projects across the state, and as such has

built a great reputation for having the highest quality of real estate

devclopments. The respondent no, I has been represented in the instant

proceedings by its authorized redresentative, Ms. lsha Dang. one or its

marquee projects,s the Azalia, located in Sector 68, Gurugram, nnd

That the respondent no. 1 was issued license bearing no. 89 of 2014 dated

11.08.2014 for dcveloping the said land. That in furtherance oithe same,

the rcspo ndent no 1 an d 2, entered into a M aster Deve loPment Agreement

d.ried 29.10.2013. ln terms of the said MDA, Supertech was to develop and

nrarket lhe said project. The complainant along with many other allottees

had approached Supertech, making enquiries about the project, and after

thorouSh due dil,gence and conrplete information being provided to them

sousht to booknn apartnrent(sl/ unitG) in the said project.
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That, after iully understanding the varioLrs coDtractual stipulations and

payment plans tbr the said apartmenl the complainant executed the buyer

developer agreement dated 24.05.2017 an apartment being no.0106,

Towe. - T4, havine super ar.a as 1225 sq. ri ior a total consideration of

Rs.77,14,425/- lt rs pertinent !o mention certain relevant clauses ol the

buyer developer agreement:-

i. That as per clause 1 oi the agreement timely payment ol the
instalments s,as the essence ofthe aEreement;

ii That as per clause 23 olthe terms and conditions olthe agreemcDt, thc
possession of the apar hDctrt was to be given by December, 2019 with
an additional Brace perjod oi6 months. However, the Developer had

agreed to compensate the allottee @ Rs.5/ persq.ft.ofsup€rareaol
the unit tbr any delay in haDding over possession ofthe unit beyond

the given penod plusgrace period of6 months an.l uptoolierletter ol
po ssession or actual physlca I possession, wh ich evcr is earlier, to .over
any unforeseen circumstances,

iii. That as per clause 23 of the agreemeot, compensation for delay in
giving possession oftheapartmentwould not begiven to allottees akin

to thc complainant sho hrve hooked their apartment under any

spccial schenrc such ns ho tjl\'ll till oltor of possession, undel a

subvention scheme Further it was also categorically stipulated tlut
any delay in ofiering possession due'Force Majeure' conditions !vould
be excluded from tlreaforesaid possesslon period.

iv 1'hat as per clause Z4 ofrgreement, possession oithe apartment would
only be given to thc allotces, after payment ofrll dues

v. Funher, the conrplarnants clccted the'special payment plan' paynrent

scheme whe.eby the consEuction ofthe apartment was premised on

the tinrely payments made by the complainants as per the payment

schedule provided in the agreement. Non compliance with the

payment schedLrle \vould conscqu.ntially c.use n delay in handing

ovrr possessior ol!he Ap,'11nrcnt.

That in thc inte.im uith the inrplementation olthe Act,2016 the project lvas

registe.ed with the Haryana Real Estate Regulatory Authority, Pan.hkula

Pase 19.r 34,
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vjde Regrstration no. 182 of 2017 , dated 04.011.2017 upon Application

liled and in the name olSupe(ech l,imited.

That rhis ALrthority vide order dated 29.11.2019 passed in suo Moto

complarnt bearing no. 5802/2019, had passcd certain directions !vith

rcspect to the transler ol .rssets and llrbililies iri Lhe s id projects nanrely,

"uues & Azalia', to the respondents namely M/s DsC Estate Developcrs

Pvt. Ltd .rnd I{/s. SARV Realtors Pvt. Ltd. respectively. This Authority had

further directed that Nlls. sarv Realtors Pvt. Ltd. and M/s. DSC Estnte

Developer l,vt. l.td bcbroughton asthepromotcr in rhe respectiveprolects

instead of NI/s. Supcrtech Ltd. Certain importanl directions as passed by

this Authority are as underi

I Thr regisir.rtion ofdre project "Hues and "Aznlia" be rectified and

SAIlV Realtors Pvt. Ltd./DSC.rnd others, as thc case may bc, be

regrstered aspromotcrs.
B. All the Assets and liabilities including customer receipts and proiect

loans of whatsoever nature, the project HUEs and Azalia, in the name

of Supetech Ltd. be shifted to Sarv Realtors Pvt. Ltdl DSC and others.

However,even afrer the tectilicatiotl Superech Ltd- wlll contin e to
rcnnin joi,ltly responsiblelor the units matketed and sokl by it ond
sha besevera y responsible iJ SARy Realtors Privote Limited

'lhat in lieu ol the said directions passed by this Authority all asset and

liabilitics hnve been sincc tmnsferred in the uame ol the answenng

rcspondcnt conrp.rry How.vla, in tcrnrs ol the said Order, lvlls. Superled'

Ltd. still remains jo intly a nd scvc rally liable toward s th e booing/ allo tmen t

undertakcn by it before the passingofthe s.rid Suo Moto Order.

'lhrt there.fter th. said MDA \,vere cancellcd by the consent of the

rcspondent no. l and Snp. cch vide canccLliiion a8reement dated

03.10.2019 and dre respondent no. 1 from there on took responsibly to
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d evelop the project and stdrred marl<cting and a llotting new units u.dcr its

That in terms ofthe said cancell:tion agreement the respondent no. 1 and

Supertech had agreed that in terms ofthe mutual understanding betlveen

both the co.rprries. both conrp.nles had decid.d to cancel the JDA s v'dc

thc said caD.ellation agre.ment

ln the iDterregnum, the pandemic ofCovid 19 has g.ipped the entire nation

since March of2020. The Gover nmentoflndia has itselfcategorized the said

event as a Force l\.{ajeure' condition, which autoDratically extends the

timelinc ofhanding over possession ofthe apartment to the complainant.

That the constructioD ofthe project is in full swing, and the delay ifat all,

has been due lo the Covernment-imposed lockdouns which stalled any so(

ol construction activiry. l'ill date, there are several embargos qua

coDstruction ai tuU operational level.

iminary obie.tions

Admjttrdly respondent no 2 i.e., M/s Supertech Limlted is admitted to

insolvency procecdings and 1t'3 is the IRP appornted for R2, therefore lhe

present matcrs dee s lo be adjourned sine die till the finalization of the C IR

process against the supertech Limired.

That as M/s. Supertec} l,td- and the answering respondent are joindy and

scverauy liable in lcrms ollhe Suo-I'loto order passed by this Authonty ibr

the project in question, thus the presentmatter cannot proceed fu(her uniil

the said liability qna the allottees is not bilurcated betlveen both the

respondent s.'l'he respondeDt no. 1 ir lieu of the ClltP proceedings ongoing

aqairrst Supcrtcch Limi(ed, (.rrrnot be made utrolly liable aor allonDcnts

undertaken and nronies/sale consideration received by M/s. Supertech

vii
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That the compl.rint filed by thc complainrnt is not rnaintainable in the

present form ard is nled on the false and frivolous grounds. The bare

reading olthe complaint does not disclose any cause olaction in favour oi

the complainant and the present complaiDt has been Rled with malafide

intention to blackmailthe respondent no. 1 with dris trivolous compl,rint.

The delay ifat all, has been beyond the controlofthe respondent herein and

as such extraDeous circumstances would be categorised as'Force Majeure',

and would exteDd the timeline ofhanding over the possession of,the unit,

and conrpletion th. projcct. Th. delay in.onsllLction was on account ol

redsons that cannot be attributed to the.espondent herein,

In v,ew oathe force majeure clause, it is clear that the occurrence ofdelay

in case of delay beyond the control of the respondent, including but not

linrited to the dispute with thc construction agcncies employed by (he

respondent, Covid - 19, shotage of Labour, shortage of raw materials,

qroppdip Jl work\ due to (oun o_dpr1, etc. ror (ompletron of lhe pro'e, I i'
nol d del ,y ^n n', oL It o, th. de.pondent for complFrion ofthe proje,l

That with respect to the prescnt agreemen(, drc time stipulated ior

delivenng the possession of (he unlt was on or belore December, 2019

However, the buyer's agreement 4itly provides for extension period of 6

months over and above the said date.Thus, thepossession instrictterms of

the buyer's aArccmcnt was h be handcd over in arrd around Jun.,2020

However, ihe said date was sLtbject to the iorce maieure clause, i.e. "Clause

42". Thai the delivery of a project is a dynamic process and heavily

dependent on vario us circumstances and co ntinge ncies. ln the present case

also, th0 respondent had endeavotLred to delivcr the properly within the

stipulated time. l'he timeliDc stipulated under the flat buyer's agreements

was only tentative, sublect to lorce majeure reasons which are beyond the

riii.
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control of the respondent. 1he respondent in an endeavour to finish the

construcrioD lvithin the stipulated time, had lrom time to time obtained

various licenses, approvals, sanctions, permits including extensions, as and

whcn r.quired. Dv ently, th. respondent had avriled all the licenses and

permits in time belore starting the construction. Despite the best eflbft of

the respondent to handover tjmely possession of the residential unit

booked by the conrplainant herein, the respondcnt could not do so duc to

certarn limrlations, reasons and circumsta.ces bcyond the control of thc

respo ndent. lhit apart from the d efaults o n the part of the allottees, like the

complainant herein, the delay in completion of project was on account of

thc following r.asons/circumstnnces that were.bove and beyond thc

control of thc r.spondenL:

i. Due to active implemcntation ol social schemes like National Rural

Enrployment Guarantee Act ( NREGA) and Iawaharlal N€hru National

Urban lLenewal Mission ["INNURM ], there wds a s rgnificant shortase ol

labour/ lvorklbrce in the realestat. market. Duc to pauciry ollabou' aDd

vast difference between demand and supply, thc respondent taced

several difficukies including bui not limited to labour disputes. All of

these factors contributed in delay that reshulfled, resulting into delay ol

ii. Such .cu(e shotage of labour, water and other raw materials or the

add it io tral p erm its, licenses, sanctions by d ilferen t depaftments were not

in controlotthe respondentand were not at all lo reseeable at the time ol

launching ol thc project ar:(l conrmen.emcnt of construction ot the

complex. The rcspondent cannot be held solely responsible ior things

that are not in controlofthe respondent.
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Thatthere areseveral requirements thatmustbe met in order for lhe force

majeure clause to take effect in a construction contract. In light of the

aiorementioned prerequisit€s read with the f,orce majeure events

reproduced in the aforementioned paragraphs, it is prima facie evident that

thepresent case attracts the lorce majeure clause.

That the iDteDtion of the force majeure clause is to save the performing

party lrom the consequences ot anything over which he has no control.

Thus, ir Ught of the aforementioned it is most respe€fully submitted that

the delay in construction, il anyt hi aitributable to reasoDs beyond the

(onlrol of rhe respondenr and aS'such lhe respondenl may be grdnred

reasonable extension interms ofthe allotlnent letter.

1t is public knowledge, and scve.al courts and quasi judicial iorums have

taken cognisance of the devastating impact of the demonetisation of the

Indian cconomy, on the realestate sector.

That ihr conrplrinrnthas not conrc i!ith clranhnnds before this Authority

and have suppressed the true and material iacts Authority this Forum 1t

would be apposite to note that qhe complainant is a mer€ speculative

investor who has no interest in taking possession olthe apartment

Thai thc possession of the said premises under the said BBA was proposed

to be dclivered by the respondent to the apa(ment allottee by Decenrber,

2019 irith an extcnded grace period ol6 months which comes to an end by

1une,2020. The completion ofthe building is delayed by reason ofCovid -
19 outbreak, noD-availabili(y ot slecl and/or ..mcnl or other building

mlterials and/or lvater supply or electric power and/ or slow down strike

as well as insufficjency of labour force which is beyond the control of

respon d ent and il non delivery of possessio n is as a result of any act a nd n)

the .rforesaid cvents, the .rspondent shall bc liable for a reasonatrlc

con plJrnt No.2715 of2023
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extension of time ior delivery ol possession of the said premises as per

terms of the agreement executed by the complainant and the respondent.

The respondent and its olficials are trying to complete the said prolect as

soon as possiblc and there is no malafide intention olthe respondent to gel

the delivery oaproject, delayed, to the allottees.

rxi. That the e.actment of the Act, 2016 is to provide housing facilities with

nrodem development inlashu.ture and ameniLies to the allott€es.nd to

protect the interest of allottecs in the real cstatc sector market. The nlain

intention olthe respondent is justtb complete the project within stipulated

lime submitted before this Authority. AccordiDg to the terms of builder

buye/s agrcemcDt also it is mentjoned that all thc amount ol delay

possession willbe complctely p:idl adjusted to the conrplainaDtat the timc

final settlement on dab of oller ol possessio n. The proiect is ongoing p roject

and construction is going on.

That in todai,'s scenario, the

bonafide Builders to complctc the stalled projects which are no(

constructed due to scarcity of fun4s. The Central Government announced

11s.25,000 crore to help the bonafide builders ior completjng lhe

stalled/unconnructed Projects and deliver the honrcs to the Honrebuyers.

The respondent/pmmoier, berrg a bonafide builder, has also applicd for

re:rlty slress funds for its Gurgaon based projects.

Iurther, compounding all these extrnneous considerations, the Hon'ble

suprenre courr vide orderdatcd 0411.2019, inrposed ablanketstay on all

construction activity in the Delhi NCR region. It would be apposite to note

thnt the'Azalia' project of the Respondent was under the ambit ofthe stay

o.der,.nd nccordingly, therc was next to no construction activity for a

Cenrrbl Covernment har also decrded to hclp

conplaintN! 271s or2023 
|
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The table conctuding the time period for which the construction activities

in the project was restrained by the orders of comperent Authority/Court

are producedherein below as iollows:

S.No. Cout/Authoritye&Order

3

Natronal C.een Tribunal
03.11.2016
10.11.2016

Nr;i,"aaae;, it,t;,ii.,i
0911 2017

Pre$ NotebyEPCA- i
Fnvrr.nmP.tP.lhtron

tPreved!ion aidcontroll

^,t!9!rySuprome Court 23.12.20111

08.11.2016to

Press Nore 31 1o 2018

ln-a J;r, b,,;;;
indunnal a.dvLties in
pollutronhotspotsand

01.11.2018ro
10.11.2018

zrlL2OlSro
26.12.2014

5 EI'jCA/llhurelalconrmittee
0.d.r.31.10.2018

6 Llon bLoSup.crn. Court
0.1.11.2019.14 02.2020 Ic)

01.11,2019 to
05.11.2019

04.11.2019 ro
11.o2.2020

? c.vernhenr.flndia

a ;";*.(i r,"i"

Lockdown due to Covrd
19

i.irJ.'i. a," o i:""i+
--. _12_

3Tweeks(appro

03.05 2020

s weeks;-

Unfortunately, cilcumstances have worsened lor the respondent and the

realestate scctor in gener.rl lhep.rrdenricofCovi(l l9 hashad devastihng

elfect on the irorld-widc economy.'l'he l{on'ble Supreme Court irr the

semitral case of Goiendro St arna v. UOI & Ors, as well Credal MCHI & Anr'

v. UOI & Ors., has taken cognizance ofthe devastatjng conditions oithc rcal

estate sector, and hrs dirccted the UO1 to come up with a comp.ehensive
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sector specific policy for the realestate sector.ln view ofthe same, itis most

humbly submitted that the pandemic is clearly a 'Force Majeure' event,

which automatically extends the timeline for handingover possession ofthe

xxvi. Hence, thc complainant is not entitled lorany reiund as claimed except lor

delayed charges, ifany applicable as per clause 2 read with 24 ofthe builder

buyer agreement. l-he conrplaiDant rs not entitlcd lor any compensation or

relund claimed cxcept ior dclayed charges as per clause 2 read with 24 of

the builder buyer agreement.

l0 :'lo reply lras been submitted by respo dent nos. 2 & 3. Howev€r, counsel for

respondent no 2 has stated that res pondent no.2 is under CIRP vide order dated

25.03.2022 passed by Hon'ble NCL'I' New Delhi Bench in case no. I8

2 0,1 /N D/2 0 21 titled as Un lon Bank ol lndia Versus M/s Supertech Limited and

nroratorium has been imposed against respondent no.2 conrpany uDder section

l4olthelBC,20l6.Therefore,noproceedingsnraycontinueagainstrespond.nt

11. Copies of all the relevant documents hqve been fjled and placed on the record.

l heir authenticity is noi in dispute. Il€nce, the complaint can be decided on the

basis olthese undisputed documents and submission made by the parties.

E. lurisdictionoftheAuthority
12. Thc Authority observes that it has territorial as well as subj€ct matter

iurLsdiction to adiudicate the present complaint f,or the reasons given below.

!:.1 Territorialiurisdiction

13. As per rrotification no.1/92/2017 1lCPdoted 14I2.ZrI7 issued byTown rnd

Country Planning Dcpartment, the jurhdiction of Real Estate Regulatory

Authority, Curugram shall be entire Gurugram Djstrict for all purpose with

oiiices situatcd in Curugram. In the present case, the project in question is
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the planning area ofCurugram District. Therefore, this authoriry

rritorialjurisdiction to dealwith the present complainL

J olthe Acl2016 provides that the promoter shall be responsible

as per agreement for sale. Sedion 11(4)(a) ,s reproduced as

t11

(d) L)e te\pnnsibte lar rtt ol)ligottons, tutponstb ties uhd functlons
under the prortstans aJ this Acr or the tules dnd resulotians nade
thereundet ot to the ollauees asp*the agrcene tfat sole, ortathe
r$acntn,t olullottee\,os the cusa noy be, ttll the .onreyance ofall the
Itatd enn,,,IaB at hui1dings, otahe cose n1o! bc, kt t11e oIIotteet or the
t on an at eat to the u*actotun aliIIattees or thc contpelent outhonly,
I s np .d\. Dnt| be)

section 3l-Ftnctlons of the Authorityl
.tlU) t)l the Act provide, nr ehrure canptntnce ofthe obtigotions cost
upon the prchoters, the ollotteesand the.eol dtote altents uh.let thk
t.t ahd the, tles ond regu tationt nade thet eunder

15 So, in view ofthe provisions olthe Act quoted above, the authority has complete

jurisdiction!odecidethecompl.riDtrcgardingnon-conrplianceofobligationsby

thc promotcr leaviDg aside compersation which is to be decided by the

,rdiudicating oificer irpursued by the complainants at a late. stage.

1,. liDdingson obiections raised by th e respondent no. 1
F.l Objections resarding forcc ma,eure.

la,. l'h. respondent-prunoter alleged that g..rce penod on account of torce

nriieure conditions be allowed to it. lt raised the contentio. that the

constructioD oltheprojectwas delayed due to force majeure conditions such as

dcDronetizanon, and the ord.rs ofthc LIon'ble NC'l prohlbiting constructioD in

!n(l around llelhi dnd lhe Co!id 19, pand.mic among odrerc, but all the ple.rs

advanced ,n this regard are devoid of merit The flat buyer's agreement was

cxecuted between the parties on 31.07.2017 and as per terms and conditions

ofthe said agreement the due date olhanding over ofpossession comes out to

P.Ae2A olX6
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be 31.12.2021. The events such as and various orders by NGT in view of

weather condition ofDelhiNCR region, were fora shorterduration oftime and

s,ere notcontinuous rs thereis a delayolnrore than threeyears and even sonre

hrt)pening after due date ofhanding over ofpossession. However, the Authority

obscrves thrt there is provjsion of 6 months grace period in l,eu of force

trI'jeure condirions as per clause ti (231 of the lrBA datcd 31.07.2017 and th.

s.rnre is unqrLalified

17 In view olthe above, the Authority allows 6 months g.ace period on account ol

force majeure is beinggranted inthis regard and thus, no perjod overand above

grr.c period of6 months can be given to the respondent/promoter.

li.ll Obic.tion rcgarding CIRP against respondent no. 2 and corsequent
mofatoriu m against pro.eedinSs against resPondent no. 2.

Iu. R.spondent no. t has liled an npplication dated 01.12.2023 fo. staying the

pn)ceedings rn the matter as vide order dated 25.03.2022 passed by the Hon'ble

NCLT. New Delhi Berch in case titled as Union Eank ol lndia Versus N4/s

Supcrtcch Lrmittd, (he llon'ble N(;l.l has rnitiared (llRP.espondent no.2 rnd

rmt)ose moratoriurn uDder sectjon 14 ofthe 18C,2016. The Author,ty observes

thrt the proiect ofrespondent no. 1 is no longer the assets ofrespondent no.2

&r(l adn)ittedly, respondent no.1 has taken over allasscis and liabil,ties ofthe

pn)lcct in question in conrpliance otth. dir.ction passed bythis Authoritylide

det.liled order dated 29.11.2019 in Suo_Moto complaint no. H,4REM/GGM/

5802/2019. Respondent no. t has stated in the reply that the MDA was

crocelled by.onsent otresponden! no.l and respondent no 2 vide cancellation

agreen)entdated03.102019.'lhereo,resl)ondentno1i.e.,DsaEstatesPrivate

Limited admittedly took responsibility to develop the project and started

nrrrketing and allotting new units under its name. ln view of the above,

rcspondent no.l renrains squarely responsible for thc performance ol the

o[rLgations olpromoter rn the presenl mi]rter. so far is thc issue ofmoratorrum
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is concerned. the projects Hues & Azalia stand excluded from theCIRP in ternx

ot rifidavit dated 19.04.2024lilcd by SH. Hitesh Goel, IRl, for M/s Superrech

l.i.rited. However, rt has bccn clariiicd that thc corporate debtor i.c,

responden! no. 2 remains under nroratorium. Theretbre, even though the

Aurhority had held in the Suo Moto proceedings dated 29.11-2019 that

rcspondent no. I & 2 werejoiDtly and severally I'abl. for the project, no orders

crn bc pass..] agJinst rspondcrt Dos 2 rD the nrattcr at is stage.

C. l'indings on thc rcliclsought by the complairants.
G.l That the rcspondents are iointly aod severally liable as per the order

dated 29.11.2019 in suo-moto conrplaint ho. HARERA/GCM/
s802l2019/Suo-Motu (.omplaintr) dated 29.1 1.2019i

G.ll Dire.r the respondents rcfund ofthc totalamount alotrg-with intercst @
M€LR + 20lo f.on the date ofpaynrcnt till date ofrealisation;

c,lll To settle the claims and obligatiors as per thc memorandum of
undertakinS dared 23.12,2017 and the t .p.rtite agreement dated
03.72.2017:

c.lv Direct the respohdents to not sell/create third party rlght till .ohplete
realhation/refundl

1.r 'l'ho above-mcDtionrd reliefs sought b), the .omplainrnts, are being l.rken

together as lhe lndings in onc relielrvill definitely affcct thc resuk of the o$er
. \. Tn, . rhp \arnc bprng .nterLonne(r"d.

:0. li the present cornplaint, thc complalnantrntendt to lvitlxlraw from the project

.rn(l arc sccking rcturn oithe amount paid by then iu rcspect of subicct unit

rlong with rnterest. Sec. 18(1) ol lhe Act is reproduced below for ready

Cohplaint No. 2715of 2023

'sEction 7A: - Retum ol dmount on.! cottlpatutton
18(1). Il the pronoter foils ta .onpl.te or is unoble
opattnent, plat, ot buildtng. -
(o) in accordonce with the term: ol the og@neht lot

be, duly compteted bt thedote tpecifedtherein:ot
( b) d ue to d isco nt i n uo nce of h is b usi n e s as a devetopet on accouht oltuspensia n

revocation of th. rcgistratian undet $is Act ot Jor an! oth* rcoeL
he sho be liobte on .lenand to the atlotaees, in case the ollottee wishes ta
|9xhdto\r ton the proiect, \|nhaut prejudice toany ather renedt avoiloble to
retun the omount received hr hin in respect ol thot dpartmat, Ptot,
buiLling, as the cose noy be, wnh interest ot such rote ds mdt be

P.se 30 of36

to give posesdoh of on

sole or, as the coe not



M

<!_

AI

ER

ir#
IE

]G

HAR
GURU

ComplaintNo.2Tl5of 2023

,n thr ba\alJ F\lrd'ng conpen.ot o4 -n tn? non@ os ptottJ"d

by the ptutnoter, intetest far eeett nanth aldetaJ, till the hondins
osessoI" at such rate as nay beprescribed.

t wherc on allortee daes not intend to wthd.uw hod the prcjec| he

IEnphosis supplie.t)
2i. As per clause r(231 of the buyer's developer agreement talks about the

I)ossessioD ofthe unit to tbe complaiDants, the relevant portion is reproduce as

23, fhe possession ol the unit sholl be giten bt Decenber 2021 o. qtended
period os pemitted by the ogreenenL Ho||evea the company hetebr agrees ta
.anpensdte the Buyer(s) @ R's.1o/-(lte tupees ant!) pet sq ft. ol tupet area al
the uhn per nranth fo. an! delay in honding ovet posestan of the unit berond
the oiven perio.l pl us the s'a.e penod ol6 nrcnths ond up to the ofier lett.r
olpossession or octuat phystcal possesslon whicherer it.a ier Hoeet.t.
dnJ leld! 1 p.ate.t e\eLuttan at its paseseon .ar\e.t tluc to lorce no)cutc
chtutnstances and/ot anJ tudtcial pranouncenent shatt be dcluded fton the
uforefld po$e$ion period The conpenntion onaunt, will be cokulored acn
the lapt. of ?ruce periaA ond shollbe odjuned orpai.l,jl the odlustnent k nat
pasible becouseofthe.ahplete poynehtnade by tlte allattee ti suchdataut
rtre e oflnat o(ou t etttenEnt belote pos6sion olthe uniL The pehotty
.t0r\e $ilt baa )ltcoble toarl! thoscAllotteeswho ha@ n.t baoked thcn unrt
u b an! sp*1at/benefiaot lchenle althe co,npon! 1e, No [Mt tilt olfu ol
posesion,Subvention schene, As\ured Retum et!. ond who honourthen ogteed
pottneht schedule on.l oke the tinel! PdJ eht ol due instolnent ond
o.l.titianol chorgesas pe.the pathCnt pldn qiven in allotntent letteL'

22 Duc date ofhanding over ofpossession and admissibillty ofgrace period:

As per clause [ (23) ol the buyer developer agreement, lhe possession ol the

allolted unil was supposed to be offered by the December 2021 with a grace

p.riod of 6[sixJ months. Since in the present matter the BBA incorPorates

unqualiiled reason lbr grace period/extended period of 6 months in the

possession clause acco ingly, dr. gracc pcriod of 6 rrronths is allowed to the

prornoter berng unqualified. Therefore, the due date olpossession comes out to

bc 30.06.2022.

23. 
^dtrrissibility 

of refund along with prescribed rate of interest The

cornplainanc are seekrng rehurd th. anrount pnrd by thcm along with interest
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prescribed rate ofinterest. The allotteelintend to withdraw lrom the project and

are seeking relund oftbe amount paid by them in respect ofthe subjectunit with

iDtcrest at prescribed rate as provided undcr rule 15 olthe .ules.

Th. legislature jn its wisdom in the subordinate legislation under the provision

olrule 15 ofthe rules, hasdetermined the prescribed rate oi interest. The rate ol

i,,!.rest so determincd by the legislature, is rersonable and if the said rule is

iblLowcd to rward thc interen, il will ensure unrfonr practice in all the cases.

Consequently, as perwebsite ofthe State Bank oflndia i.e., https://sbi.co.in. the

|r.rginal cost of lendirg .ate (in short, MCLR) as on date i.e., 2s.03.2025 is

.1.10%. Accordingly, the prescribed rate oi inlerest will be marginal cost of

lcr(ling rate +2Yd i.e., 11.10ol0.

'Ihe delinition ol term 'interest' as defined under section 2(za) of the Act

pnrvides that the rate oiinterest chargeable from the allottee by the promoter,

ir) ..rse oldefault. shall be equal to the rate of interest ivhich the promoter shall

tr! liablc to pay the rllo(ee, in.ls. ol dctault.

orr consrder.rtion of thc documents available on reco.d and submissions made

by both the parties regarding contravention of provisions of the Act, the

.ruthoity is satisf,ied that the rcspondent is in contravention of the section

1111)[a] ol (he Act by not handing over possession by lhe due date as pcr the

agreement. By virtue of clause E (23) of the agreement executed between the

prrties on 31.07.2017, the possession of the subject apartment was to be

dclivered wlthiD stipulated time i e. by 31.12.2021. r\s fir as grace period is

.on.ctrred,thes!nrersillowcdiorlhercasonsquotcdal,ove.Therefore,thcdue

dat. of haDding over possession is 30.06.2022.

I1 is pertinentto mentjon overhere thateven after a passage ofmore than 4 years

lLc. trom the date oIBBA tilldate) neither the construction iscomplete nor the

oll.r ol possession ot the allottcd unit h.rs been m.dc to the allottee b-v the
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r.spondent/promoter. The Authority is of the view that the alloftee cannot be

exlrecred to wait endlessly tbr taking possession olthe unit which is allotted to

hinr and forwhich hc has paid. coDsiderablc anrount ot money towardsthe sale

consideration. lt is also to mention that complainants have paid almost 370/o ol

t ot.r I co ns ide ratio n ti l1 February 2 018. Further, the authority observes that there

is no document placed on record hom which it can be ascertained that whether

tlrcrcspondcnthasappliedforoccupJ(Lorrcertif'cate/ptr11o.cupationceftilicatc

or !!hat is the status of construciion oi the project. ln view or the above-

hentioned facts, thc allottee intends to withdraw from the project and are well

$lLhin rhe right to do thc sanrc in view of sectioD l8(1) of theAct, 2016.

29 l,u(her, the occupauon.ertillcarc/complction certil,.alc olthe project (hcrc

the unitis situ.rted has still not becn obtainedbythe respondent/promoter. The

authority is oithe view that the allottees cannot be expected to wait endlesdy

lor taking possession of the allotted unjt and for which he has paid a

coDsiderablcamounttowardsthes.llecoDsiderationandasobservedbytlorr'ble

supreme Court of lndia in lreo Grace Realtech PvL Ltd. vs. Ahhishek Khanno

& ors.,.ivil appeal,o.5785 of2079, decided on 11.01.2021

" .. t'he a..upuLnn ce.ttli.on. i:; not ovotloble even a\ an daE, which cleatlr
.tnt\rrL\ b n4icienc! ol tovre. Thc ollott es tunnat be na.le ta *tt
nl4i|it!! ln t)o$es0n aftlte upu.rnents dllon.Ll ta tltcn, no. can thel be

bntnd t.takctheopdnnentsin Phoe 1althe projett ..

:10. Nlorcovcr, the tlon'ble Suprene Court oi India in the cases o/ l,Iewreclr

Pnmoters and Developers Privote Limited vs State ol U.P. and ors. (supra)

reiterated in case ofM/s Sa a Realtot s I'.ivate Linlited & othet vs Union ol
India & others SLP (Civtl) No. 13005 o12020 decided on 12.05 2022. observed

"2s The unquatilted tisht of the ottottee to *ek refund reletud Undq sectian
18[1)(0) ond section Ie(4) of the Act is not dependent on any @ntinsaci* ot
sripulations thereof. lt appeo.. thot the lesklature hos consciously P.ovide.l this
right of rcfund on dehahd os oh unconditianal absotute dghtto the dllottee, i
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the prchotet laik to give po$essian oftlle opatunent plot or buildingwithin the
tine stiputoted unde. th. tems of the ogremen esordle$ olunforMn evqts
ot stor o lds ol the Courtntiburol, \|hich b in eithet way not ottibutable to
the allarQe/hone bulet, thc prcnoter is tnder on abligation ro refund the
anount an dedond with interett ot the rote ptesctibed bt the Stob Aov*nnent
including conpensahon in the nannet prcided under the Act||ith the proiso
thot tf the ollottee d@s natwish towithdrowftan the prcject, he sho b. 4title.l
lor intetest lor the petiod of delo! till hdndihg ovet pose$ion at the rote

promoter is responsible lor aU obligations, responsibil,tiet and functions

un..er the provr.ior. o rhp Acr ol 201b. or the rule. rnd reguldhons nrdp

thereunder or to the auottees as peragreement lor
'l'he promoter has failed to complete or is unable to give possession ofthe unit

in accordance with the ierms ofagreement forsale orduly completed bythe date

st)..itiedtherein. Accordjngly, the promoteris liableto the allottee,ashe w'shes

to withdralv from the project, without preiudice to any other remedy ava'lable,

lo r.turn the amount received by him in respectolthe unit with interestatsuch

rxtr as may be prescribed.

32. A.cordingly, the non'compliance oith. nandate conrnined in section 11['U[a]

sale under section 11(4)(a).

Real Estate (Regulation

rex(l wrth scction 180) of the Act

cstrblished. As such, the complanrant

the part ol the respondent no I is

entitled to rcfLurd ofthe entire amount

p.nd by them at the prescribed rate ofinterest i.e., @ 11.1070 p.a. (the State llank

ot lndia hishest nrarsiDalcost oflendrng rate (MCLR) applicable as on date +2old

,rs prercrib.d under rule 15 oi the Haryana

D{\clopmen() Rules.2017 fro the date ofeach payment tillthe actualdate oi

refund ofthe amount within the timelines provided in rule l6 otthe Haryana

Rules 2017 ibid.'Ihe amount paid by the respondent towards Pre-EMl shall be

:dlusted in above retundable amount. l.Noter - Vrde proceedrng dated

25.03.2025, the word inadvertently mentioned as respondents' instead of

'respondent no. 1'1, the same is corrected accordingly.

Complaint No.2715 of2O23 
|
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Out of total amount so assessed, the amount paid by the bank/financial

institution be refunded first in the bank and the balance amount along with

interest ifany will be refunded to the complainants.

Diredions of th€ Autho ty

Ilence, theAuthorlty hereby passes this ord€rand issue the followingdirections

under section 37 oftheAct to ensure compliance of obligations casted upon the

promoter as per the funct,ons entrusted to th€ authority under section 34(0 of

r. Th e respondent no.1 is directed to refund the amount received from each of

at the rate of 11.10% p.a. as

prescribed under rule 15 ol the Haryana Real [state [Regulation .n(i

Develo pmeDtl Rules,2017 fro m the date of each paynent till the actua I date

oirelund of thc deposited amount and lhe amount paid by the respondent

tolvards Pre [[1] ifany shallbc adjusled in above rcrundable amount.

ii out o[ lot.r] .rnrourt so assessed, thc amoLrnt pdd b] thc bank/financinl

institLrtion bc reiunded first in the banka.d the balance amount alonS ivith

intercst ilany rvillbe refunded to lhe complainant.

A penod of90 days is given to the retpondent to.omply with the directions

siven in (his order and failingwhich legal consequ ences would iollo\t

The respondent is lurther dir€cted not to create any third_party rights

against the subject unit before fullrealization ofthe paid-up amount along

!!ith interest drereon to the complainants, and even if, aDy transltr is

initiatedwilh respectto subicct uni(, !he recervabl. shallbe firstutilize.l lor

clca.ing dues o f allo ttee/complainant.

rhc complainan(s) along wrth interest

v. No directions are being passed in the matter qua respondent nos 2

view ofthe moratorium ,mposed under section 14 ofthe IBC in NCL

lB 204lND/2021 titled Union Bank orlndia versus M/s Supertech Li

&3in
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:t5. lhis decision shallmutatis mutandis apply to cases m€ntioned in para 3 of this

o rder wherein details oi due date of possession, total sale co nsideration, amount

paid by the co mplanrants are men!ioned in each oithe complaints.

36. Complaint as well as applications, if an, stand disposed ofaccordingly.
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