HARERA
& GURUGRAM

Complaint No. 2334 af 2024 and
15 others

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Date of Order: 2 0.02.2025

T NAME OF THE

4
M/S FOREVER BUILDTECH PRIVATE LIMITED ‘

BUILDER
PROJECT NAME “The Roselia” |
S.No, Case No. Case title i
1. CR/2334/2024 Priyanka Tripathi ﬂ
e |
M /s Forever Buildtech Pvt. Ltd. I
. CR/2335/2024 Nilu Kumar Mishra % Amprita Kumari Pandey
VIS
| M /s Forever Bulldeech Pyt Ltd.
4 | CR/2354/2024 Joni Kumar
V/5
M/s Forever Buildtech Pvt. Lid.
4. CR/2359/2024 Pratima
V/S
M/s Forever Buildtech Pvt. Ltd,
5. CR/2362/2024 Sumit Dhall & Megha Ranl
V8
M /s Forever Buildtech Pyt Ltd.
6. | CR/2365/2024 Ravi Rajan
V/S .
M/s Forever Buildtech Pyt Ltd, |
¥ CR/2376/2024 Ravi Ranjan & Richa Ranjan
V/S
I M /s Forever Buildtech Pvt. Ltd.
i CR/2377 /2024 Rajeshwar Pratap Singh
V/S

M /s Forever Buildtech Pvt. Ltd.

(v
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9. CR/23B81/2024 Rupesh Kumar Mishra
ViS5
M /s Forever Buildtech Pvt. Ltd.

10. CR/2396/2024 Manoj Kumar Kushwaha & Rekha Kushwaha
V/5
M /s Forever Buildtech Pvt. Ltd.

11. | CR/2413/2024 Anna Sagar
vV /5
M/s Farever Buildtech Pvi Led. J

12. | CR/2414/2024 Praveen Kumar Rawat
1l V/5
M/s Forever Buildtech Fvt. Ltd.

13. | CR/2464/2024 Payal Rakeshbhai Bhatti
V/S l
M/ Forever Buildtech Pyt Ltd.

14. | CR/2488/2024 Asha Rani
V/S
M /s Forever Buildtech Pvt, Ltd.

15. | CR/2472/202% Neetu Kaushal & Harvind Kumar
V/5
M fs Forever Buildtech Pvi Ltd.

16. | CR/2545/2024 Sarg] Verma & Azad Verma
v/
M/ Forever Buildtech Pvt. Lid.

APPEARANCE:

"Shri Garvit Gupta [Advocate) | Complainant |
"Shri Venkat Rao (Advocate)

Shri Pankaj Chandola (Advocate) Respondent |
|_£:hn Amarjit Singh AR for RespﬂnderEi

(k Page Z of 3B



e | ] i\
ﬁ } IARERP"' Complaint No, 2334 of 2024 and
e GUHUG :-‘.}fﬁl.m 15 others

CORAM:
Shri Vijay Kumar Goyal Member

ORDER

1. This order shall dispose of all the 16 complaints titled as above filed before
the authority under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as “the Act”) read with rule 28
of the Harvana Real Estate (Regulation and Development] Rules, 2017
(hereinafter referred as “the rules”) for violation of section 11(4){a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for
all its obligations, responsibilities and functions to the allottees as per the
agreement for sale executed inter se between parties.

9 The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,

namely, “The Roselia” being developed by the same respondent/promoter
l.e, Forever Buildtech Private Limited. The terms and conditions of the
huyer's agreements fulcrum of the issues involved in all these cases pertains
to failure on the part of the promoter to deliver timely possession of the units
in gquestion, seeking award of delay possession charges along with interest
and the other reliefs.

3 The details of the complaints, reply to status, unit no, date of agreement,
possession clause, due date of possession, rotal sale consideration, total paid

amount, and relief sought are given in the table below:
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P HARERA

D GURUGRAM

|' E‘ﬂjfﬂ: The Roselia, Sector-

Complaint No, 2334 of 2024 and

15 others

954, Gu rugram

]

| Possession clause: Clause 5.1

| Within 60 (sixty) davs from
Developer shall offer the posses
Majeure circumstances. receipt

| complied with

| including but not limited to the time
| Flan, stamp duty and registr
| the said flat to the Allotee

| referred to as the "C

ommencement Dat

the date of issuance of Occ
sion of the Said Flat to the All
of Occupancy Certifi
all its obligations, formalities or d

upancy Certificate, the

any part hereof |

ents as per the Payment |
hall offer possession of

eriod of 4 (four) years from the date of |
f environment clearance,
e"), whichever is later |

(hereinafter !

Note:
L. Date of approval of build
| provided by eithe

ing plans- D
r of the parties on record.

| project, the approval of building plans comes

| 2. Date of Environment clearance-
| the document annexed by
I 18.05.2017, Therefore,

| 3. Due date of ha nding over of po
the due date of handing over of
grant of environment clearance, whichever
of building plan is 09.01.2017 and t
due date of handing over
ed from the date of environment clearance being

building plans or
above, date of ap
clearance is 18.05.2017.
6 months of grace period is calculat
later, which comes out to be 18,11

4. Occupation certificate- 06.05.2022 for towers: A B GH,L

proval

date of environment clearance comes nut to he

Therefore,

2021,

ate of approval of building has been not
However, as per another file of the same
out to be 09.01.2017. |

Date of environment clearance
the complainant with the complaint,

Possession is 4 years from date

he date of environment

13 evident from
specified as |
18.05.2017.

ssession- As per clause 5.1 of buyer's a greement, |

of approval of |
is later and as specified |

of possession including

Sr. | ComplaintNo, [ Reply |  Umit ~ | Dotcof Dateof |  Total
M. Case status N execution of | Possession Considerati |
Title, agreement to | Certificate | on/ Total
| and sell and | Amount |
| Date of filing of and Conveyance | paid by the .I
complaint Offer of Deed complaina
I Fossession nts in Rs,
|_1, CR/2334/2024 Reply 1208 on 121 12.04.2018 26.07.2022 | TSC: - j
| received on | Hoor, Tower- Hs.
Priyanka Tripathi i, | [As per page {.-’.ElJL'r page | 2326972/ |
VE Forewor 20092024 no, 34 of tho 1. 79 of the
Huildtech Private | Area camplaint} camplaint) [As per page |
Limited atlmessuring o, 45, of the
569,243 sy, ft. OHfer of | complaint]
Date of Fillng of | : _ | possession:- | conveyanee |

Pape 4 ol 38

otee[s). Subject to Foree |
cate and Allotee(s) having timely |
Ocumentation, as
in default under
lv payment of installm
dtion charges, the Develo per s

prescribed by |
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HARERA

Complaint No. 2334 of 2024 and

GURLGRAM 15 othors
' complaint | | [Asperpage | 14.05.z022 | Deedi- | AP
nin A48 of the 20.07.2022 Rs.
03062024 complaint) [Page no. 74 of 26,332,511/
the complaint) (Page no. 35 of
wiitten [A% per page
| | Arguments | na. T A0
: filed by af the
respondent| complaint)
2 CR/Z335/2024 |  Reply 1904 on 19 | D5.042010 22.08.2022 TSC: -
received on | floor, Tower- Rs.
Milu F{umar_ K. [As per page (As per page | 23,26,972/-
| Mishra & Amrita | 26092024 hi 37 of the na. 01 of
Kumari Pandey Area complaint) written [As per page
LIk ﬂdeIESIJhiI'I.g arguments na. 45 of the
M/s Forever 569.243 5y, Dffer of filad by complaint)
H 1 Idtﬂlﬂ? -PI'I:'!'ED..‘! Ft- meiﬂ“.‘ - I"E‘SF{"VII']E'I'IT
Limited ! 01.06.2022 Al -
[#s per page Hs.
Date of Filing of no. 39 f:ll":hg@ 1 {As per page I Eﬂ;::f“ I638,175)-
complaint complaing) o, 83 of the 26.08.20232
g complaint) [As per page
03.06.2024 (Page no. 01 of | M0.89, 90,93
writtin ar complaint)
| afpuments
| filedd by
respondent)
3. CR/2354,2024 Heply 701 on 7 03.08.2017 01082022 TSC: -
receivedon | floor, Tower- | Rs,
Joni Kumar m, [As per page [As per page | 23,226,072 I8
V/5 26.0% 2024 no- 34 of tha . BE of the
M/s Forever Area complaint) complaint ) [As per pagoe
Bulldtech Privale admeasuring _ i, 45 of tha
Limited 569243 sq, . Offer of Convevance | complaint]
ft. | possession: - Deed: -
Drate of Filing of 14.05.2022 01.08.2022 AP -
complaine (A= per pape Rs.
no, 37 of the LA& per page {Page no. 01 of | 26,741 53/-
3062024 complaing) na. ¥7 of the written
complaing) ATpumernty {As por page
filed by no. B9, 90,93
respandent]) | of complaint)
4. | CR/2359/2024 Reply 701 on 7 29.04.2019% | D5.12.2022 TSC: -
recéived on | floor, Tower: Rs.
Pratima V/5 o, [45 per page {4z per page 2097050 /-
M s Forever 26,00, 3024 no. 34 of the nn, 76 of thep
Bulldtech Private Araa complalnt) cermyplaing) [As per page
Limited admeasuring no, 43 of the
269243 . Difer of Convevance cormplaint]
Date of Filing of ft possession: - Deed; - [
complaing 14052022 05.12.2022 AR -
[ A= par page Hs.
D3.06.2024 no, 37 of the (As per page | (Page no.01 of | 23.HD,788/-
[ complaint] no. 71 of the writton |
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Complaint No. 2334 af 2024 and

(Sox) GUEUGE&M 15 athers
' complaint] | arguments | [As per page
fifed by noc 73,07
respordeant) Bl of tha
compliint)
g, CR/2362,/2024 Regly 1002 o 1 Eph IT062019 0L08.2022 TSEC: -
received on | floor, Tower- Rs.
Sumit Dhall & ] B (A% por page (A5 per page 2097,049/-
Megha Ranmi V/8 | 26.09.3024 ha. 37 of the ni. 90 of the
M/s Forever Area complaint} | complaiaty [As per page
Bulldtech Private admezsuring | ne 43 of the
Limuitexd 14072 sq, Difer af Convevance | complaint]
ft. Prssession: - Dred: -
Date of Filing of 14052022 01082022 AP; -
complaint (A% por page Hs.
ni. 4% af the [AS$ per page [Pagene 01 of | 23.80,788/-
03.06.2024 complaint) no. fi6 of tha written
complaint] arguments | [As per page
filed by ne. BY, 91, 95
respondent) aof the
i o plaint)
&, CR/2365,/2024 Heply 114 onil® | 00T 2010 07.10.2022 TSC: -
received on | foor, Tower- Hs,
Vishal Pathak V5 L, [AS per page [4= per page 2326972/
M/s Forever 26.09.2024 no. 34 of the no. 87 of the
Buildrech Private Areg: complaint} cemplaint) [As per page
Limited admeasuring na. 43 of the
569243 xqg, Offer of Conveyance | complaint]
Date of Filing of ft. possession: - Diared; -
compliaint DZ.062022 07102022 AP -
[As per page Hs.
03062024 i £7 of the [ A% per page [PRge no. 01 of | 26,41,3 T4f-
complaint) ni. 82 of the written
\ eomplaint} arguments [As per page
filedby | no. B0, B,
respondent) ¢, 88 of the
tomplanr)
7 CH/Z376/2024 Reply TI06 o0 11" | 19042018 29.07.2022 TSC: -
received on | floor, Tower- s, _
Ravi Ranjan & | B, (A5 per page (A5 per page 20,97,050/-
Richa Ranjan v/ | 26092024 | ne 36 of the no. 87 of the
| Mils Foruver Ares complalut) camplaint} | {As per page
Huildeech Privace admuasuring no. 44 ol the
Lirnited 214272 5q Offer of Conveyance complalnt)
fr. possession; - Deed: -
Date of Filing of | 14.05.2022 27092022 AP: -
complaint {A§ per page s,
no. 38 ol the {As per page | (Page no. 01 of | 26.4 1,374/
03062024 complalng] o, 852 of the written
compdaint] arguments {As per pape |
filef by no. d4, 29,
| respomdent) 0, 91 of the
[ | complaing)
L | = oy | | &£
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Complaint No. 2334 of 2024 and

2 GURUGRAM 15 athers
8. | CR/2377/202% | feply | 702on7™ | 18022019 | 22083033 TSC: -
received on | floor, Tower- =
Rajeshwar Prarap B, (A5 per page (A% por page 20,97,050,-
Slngh V/5 26,09.2024 no. 34 -of the o 83 af the
M5 Forever Area complaint) complaint) {AS per page
Buildtech Privare admessiiring N 42 of the
Limiced 314272 =g, Offerof | Conveyance complaint)
fit. Pussession: - Dead: -
Barenfﬁ'ﬂn_g of L4.05.2022 | 22.08.2022 AP -
i pliaimt (A5 per page Rs.
no. 36 of the (As per papge (Page no D1 of | 2535.278/-
03.06.2024 complaint} e, 78 af the Written
complaint) arguments {As per page
fited by no, B, B4,
respondent] H5 of the
complaine)
g, CR/2381,2024 Reply B2on@%: | 20112018 | 23082022 TSC:-
receivedon | floor, Tower Hs.
Rupesh Kumar G, [As por page {As perpage | 2097.05 ;-
Mishra 26092024 no, 38 of the o, 94 of the
Vs Arca complaint) complaing) [As per papge
M /s Forever admeasiring mo 47 uf the
Buildtech Pyl Lid. 214273 2q. Oiffer of Conveyance complaing)
ft: prossession; - Deed: -
Date of Filing of 14.05.2022 23082022 AP; -
complaing [As per page Iis.
o, 41 pf the (A% per page | [Pageno, 01 of 23,80,790/-
030062000 cetnplaint] noe B9 pftha Weritten
cotnplalnc) Arguments [As per page
filed by fe, 91,95,101
Fespondent) | of complaing)
10, | CR/2396/2024 Reply 202 on 204 12.04.2018 23082022 | Tsc
received on | fleor, Tower- Rs, -
Manoj Kumar I. (As per page [AS per page 20,597.050,-
Kushwaha & Z60%2024 | nes 27 of the no. 9 af the
Rekha Kushwaha Area complajnt) camplaint) (A5 per page
Vi admeasaring 0 48 of the
M5 Forever 314273 g Dffer of Conveyance complaint)
Bulldtech vr, Ltd, i1, possession; - Dheed; -
DL 2027 B.os2022 | AP: -
Date of Filing of [As prer page Rs.
complaint no, 42 of the [As perpage | [Page no. 0] of 23.80,793 -
complaing) o, %4 of the Written
03.06.2024 complaint) arguMments [As per page
filed l".'!"' (HN i
respondan) 96,100,187 |
[ el complaing] |
-
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Complaint No, 2334 of 2024 and

I__L'E.

15 others
B | CR/Z413/2024 | Reply HWT7on9s | 1gpszoie | 2022 | TSC:-
| | received oo | floor, Tower- | Rs.
| Anna Sagar | (AE per page | (Fage no, 01 of 20,97.050/-
| Vis | 26.09.2024 | nin 33 of the W |
| _I'-'Il.-"s Forever Area complaint) aTgpments | [As per page |
| | Buildtech Pt L, admeasuring | filed by no. 41 of the
| | | 142725, Oifer af respondent) complaing) |
| Date of Filing of | fr. possession: - |
complalnt ! 01062022 Conveyaince AP: -
[AS per page Deed: - Hx,
| DI0s2024 no, 35 of the (As per page | 25082022 23.80,799/-
' cemplaing) no, 71 of the
| conmplaing) [Page ne. 01 of (A5 per pape
written no, T2, FAE0
ArFUmEnts of complaint)
| filed by
| | respondent) |
CR/2414/2024 | Reply 0Ton % | 03062019 | 17083023 T
recéived on | floor, Tower- f s,
Praveen Kumar i - (A5 per page (As perpage | 20,97,0507-
Rawar 26.09.2024 na. 34 of the no. 88 of the |
Vs Area cormplain) complaint) [AS per page |
M/s Forever adnieasurin to. 44 of the |
Buildtech Pyt, Led, | 1427 2eq. Oifer of Conveyance | complaing) |
i Possesgion: - Deed: -
ate nl'EiIlng af 14.05.2022 17.08.2022 AP: -
complaing (4% per page Rs,
N 35 of the [Asper page | (Page no. 02 or Z3,B0, 78G5/ -
M3.0632024 | complaing no, Ba ol (e Writbemn
complaint) AN (A% per page
fthed by no. 895396
respondent} | of complain 4]
|
13. | CR/2464/2024 Reply 1102 o0 11 | 08082017 2022 | TSG:-
recelved on | floor, Tower- | Rs,
Payal Rakeshbhai C (A5 per page | [Page no. 02 of | 20,97,050,.
Hhattj 26.09,2024 na: 3F ol the W TTET \ _
/S Area complaint} ArEnments | [As per page
M /s Foraver idmeasuring flied by | e 41 afthe
| Buildtech Py, Lad. STEZT7E s, Offer of respondent] | complaing}
i# pUsseEsLion: - |
Date l:r:l"Fi'Ilng of 14.!}5.2!]21_ AP -
complalnt (As pér page Convevance Rs.
no. 35 of the [As per page Deed:- £3,80,799/.
03.06.2024 complaint] fo, B1 of the OR.08.2022 '
complaint) (As per page
[Fage no; €2 of | o, 737680
writtepn | of complaint)
arguments {
filed by
respondent])
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HARERE Complaint No. 2334 of 2024 and
i GURUGR‘&M 15 athers

= 0T o T phat
| 14. | CR/2488/20Z3 | pepiy [ 707 on 7 4042018 | 03oEz0zz | TSE= ]
| received on | floor, Tower- | Rz, |

| | Asha Rani | (As :
15 pErpage | [As par page 43.26,972 /-
| | it i;isrww || 26.09.2024 : | no. 38 of the | B0 73 of the |
: rea complaing i
| Buildech Pyve Ligd, | admeasuring : J | i | Eia‘fjr ﬁﬁt |
»0f the
| 569.243 sq, fr. Offer of | complaint] |
Date of Filing of | :
| £ Possessiomn: - Conveyance |
| | complaing | [As;;er page | 14052022 | Deed:- | AP:- |
I 31 of the 03.08.2022 Hs,
| | 0062024 | complaint) | (Page no. 70 of | | 27.B6,651-
| | the camplaint] [Page np, 02 of
| | | written [As per page |
| | BIEUmMeENts | no, 75-76of |
| | | filed by | thi |
| | | | respondent) | commplaint) |
| 15. | CR/2472/2024 Feply | 50Zen5™ 1" 15023010 29.08.20232 '|—_Tsr:._ —
| | received on | Aoor; Tower-: Hs
Neetu Kanshal & B, Ho (s per pag [As I
i - i PET page 20,97.050,.
| Harvind Kumar 26.09.2024 ho 35 of the no. 77 of the
'-’_,.f:-‘- | Area \ complaint) edmiplaint] [As per page |
| M5 Forever dlmeagiring | no, 44 af the |
Huildtech Pyt Lid, | | 14272 5 ' Oifer of Conveyance complalnt)
4 possession; - Deod: - |
Date of Filing of | 02062022 | zoos2022 AP: -
complaint [As per page | R, |
no. 38 of the A5 per page | [Page no. 02 of 21.80,790,-
03.06.2024 complaing) no, 72 of the written
| complaing SrEuments | [As per page
filed by no. 74,78,89
respondent) af complaint)
16. | CR/2545/2024 Reply 50Zon5% | 11022010 12.07.2022 TSC:-
recéived on | floor, Tower- Rs.
sarol Yerma & | K, I {As per page (A% per page | 20,9 T 50
Azad Verma 26092074 ni 36 of the no. #4 of the
Vis Area camplaing) complaint) {As per page
M /s Forever admeasuring o, 46 of the
Bulldtech Put. Led, 314272 5q. Difer of ccrm plaint)
i possession; - Conveyance
Date of Filing of 14052022 Deed:- AF: -
com plaint (A% per page 12.07.2022 Rs.
o, 38 of the (A5 per page 23,80,7940,-
03062024 complaint) no 80 ol the (Page no, 02 of
complaing) writtep (A5 per page
ATFuments no: {2 83,87
fitex) by of camplaint)
| respondent)
5 | ]
The complainants in the above complaints have sought the followlng relief(s): |
1. Direct the respondent to pay interest for every month of delay at prevailing rate of interest from
the due date of possession Le., 17.05.2021 till actual handing over of possession. .
' 2. Direct the respondent to provide interest for the £XCESS Amount taken by it from the complainant
at the stage of allotment which was in violation of the Affo rdablé Group Housing Palicy, 2013 |
3. Direct the respondent to refund the excess amount taken from the com plainant under the gerb of |

&=
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. A GUI?UEEEM 15 others

= —,

| the previous GST rates along with interese I

4. Direct the respondent o refund the excess amount paid by the complainant towards er-|
| Operational Cose of Utility Servies, |
| 3. Direct the respondent to refund the excess amount paid by the complainant towarys the Meter
| and Water connection ch arges,

&, Direct the respondent to refund the BXCESS amount paid by the cemplainant towards the IF5D |
| Charges.

7. Direct the respondent to refund the excegs AMount paid by the complainant towards the External i
Electrification charpes,

| 4. Direct the respondent to refund the excess amount paid by the complainant tows rds the Advance |

| Consumption Cha rges.

9. Direct the respondent to refund excess payment demanded from the complainant and paid by her |
| towards delay interest charges at the frigher rate than prescribed in the provisions of RERA Act, |
| 2016, |

L0 Pass an arder imposing penalty on the builder 0N dccount of various defaults under RERA Act, [

2016 and the same be ordered to be paid to the E‘u:l'nplaiﬂﬂnL |

Note: In the table referred above, certain abbreviations have been used, They arie—|

elaborated as follows: | |

Abbreviation Full form

TSC: Total Sale conside ration |
|AP: Amount paid by the allottee(s)

g HJ_&\RERA Complaint No. 2334 of 202 4 and

4. The aforesaid complaints were filed by the co mplainants against the promoter
on account of violation of the buyer's a Ereement executed between the parties
In respect of said unit for not handing over the possession by the due date,
seeking award of delay possession charges and other reliefs,

5. It has been decided to treat the sald complaint(s) as an application for non-
compliance of statutory obligations on the part of the promoter/ respondent
In terms of section 34(f) of the Act which mandates the authority to ensure
compliance of the obligations cast upan the promoters, the allottee(s) and the
real estate agents under the Act, the rules and the regulations made
thereunder.

6. The facts of all the complaint(s) filed by the complainant(s) fallottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead case

CR/2334 /2024 Priyanka Tripathi V/s Forever Buildtech Private Limited

A
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@i GURUGMJM 15 others

are being taken intg consideration for determining the rights of the allottee(s)

qua interest for every month of delay and other reliefs soy ght.

A. Project and unit related details
- The particulars of the project, the details of saje consideration, the amount
paid by the com Plainant(s), date of Proposed handing over the Possession,
delay period, if any, have been detailed in the following tabular fo rm:
CR/2334/2024 Priyanka Tripathi Vs Forever Buildtech Private Limited

|'E_.]\£ | Particulars Details kL _______ I
1. }ﬂame of the project | "The | Roselia,"” _j
|_2. | Project lo cation |' Sector 95-A, Gurugram, Haryana _I
13. __| Project type Affordable Group Housing Colony
4. | DTCP License no. & validity | 13 of 2016 |
| |starus 26.09.2016 up to 25.09.2021 |
5. | HRERA registration | Registered 05 of 2017 |
| 20.06.2017 up to 17.05.2021 _|
6. i Allotment Letter '02.04.2018 !
N | [Page 32 of complaint] |
i Unit no, 1208, 12" Floor, Tower-G |
= [Page 48 of complaint] =
H. Unit area admeasuring 514272 sq. it. carpet area
| . ) [As per page no. 42 of complaint]

% Builder-Buyer Agreement 12.04.2018

[Page 34 of com plaint]
(10, Mossession clause 5. Possession
5.1: The developer shall offer

possession of the said flat to the
allottee(s) within a period of 4 vears |
| Jrom the date of approval of
building plans or grant af
environment clearance whichever is

later,

[Page 47 of complaint]

11. | Date of Building Plan (09.01.2017 |
(Taken from another file of the same

| | project) _ L

ﬁ/ Page 11 of 38
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Lomplamnt No, 2334 of 2024 and
15 others

112, | Environment clearance | 18.05.2017 ) ]
Lonia) [Page 73 of complaint] JI
||_13. | Total sale cansideration | Rs.23,26,972. ____|
- | [Page no. 44 of complaint
| 14, _il_ﬁ.muunt paid by the |_!%5:_25i§,33.51 i = =
P ' Complainant | ‘LLPage no. 76, 80, 81 of complaint] |
|15. || Due date of possession 18.11.2021
| | [Note: Due date to be calculated from |
| | date of environment clearance Le, |
| 18.05.2017 as PEr possession clausge
| | of BBA including grace period of 6 |
| ,l months in lieu of covid] |
'16. | Occupation certificate 06.05,2022 T
| [Page 10 of written arguments filed hy |
respondent dated 04.03.2025]) e
117, Offer of possession 14.05.2022 |
I_ | [Page 74 of complaint| .
| 18. | Possession Certificate 26.07.2022 Sl
& [Page 79 of complaint] |
19, Conveyance Deed dated  20.07.2022 .
| | [Page 10 of written arguments filed by i
e | | respondent dated 04.03.2025] 12

B. Facts of the complaint:

8. The complainant has made the following submissions in the complaint:

I. - The respondent offered a unit in Affordable Group Housing complex

known

The Roselia® which claimed comprise of multi-storied

apartments, residential units, car parking spaces, recreational facilities,

gardens etc. on a piece and parcel of land situated in sector 954,

Gurugram, Haryana. The said project was represented to be developed by

the respondent in accordance with the approvals and other sanctions in
terms of the Affordable Group Housing Policy, 2013 notified by the

Government of Haryana vide Town and Country Planning Department

notification dated 19.08.20132.
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11. Accordingly, the complainant applied for the booking vide her application
no. 50567 dated 22.01.2018 by making payment of 5% towards the tots]

sale consideration as per the provisions laid down in Affordable Group

Housing Policy, 2013, Pursuant to the application. the draw of lots were

held on 23.03.2018 and the complainant was allotted unit no. G-1208,

Tower G on 12th Flgor having carpet area of 569.243 54, ft. together with

4 two-wheeler parking. The booking was made under the Affordable

Group Housing Policy, 2013, However, it is astonishing to note that

despite being aware of the terms and provisions of the Affordable Group

Housing Policy, 2013, the respondent deliberately sent 3 payment

demand cum allotment lettep which was not as per the provisions of the

said Policy,

Ill.  However, it is evident from a bare perusal of the sajd demand cum letter

dated 02.04.2018 that the respondent had demanded Bs. 8.26,076/- from

the complainant out of the total sale consideration of Rs. 23,26,972/- ie,
the respondent had demanded 35% out of the total sale consideration
when as per the said policy, the respondent could have demanded only

20% at the time of allotment of the unit,

IV.  The complainant confronted the respondent about the said illegality vide
several telephonic conversations and intimated to it that the respondent
cannot charge excess amount from the complainant under the garh of a
unilateral allotment letter and that since the project falls within the ambit
of the Affordable Group Housing Policy, 2013. Hence, all the payment
demands were to be raised strictly as per the provisions of the said
policy.

V.  Accordingly, a copy of the apartment buyer's agreement was sent to the

' ; i as : e-sided
complainant. The agreement which was shared was a wholly one-sid
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document containing totally unilateral, arbitrary, one-sided, and legally

untenahble terms favoring the respondent and was totally against the
interest of the purchasers, including the complainant herein,

VL. That while in the case of the complainant making the delay in the
Payment of instalments, the respondent is shown to be entitled to charge
interest @159 PET annum. It is thus clear, that the delayed penalty
demanded from the complainant, in case of default of the complainant,
has deliberately been formulated to the detriment of the complainant and
the same is illegal and unsustainable,

VIL.  The complainant made vocal her abjections to the arbitrary and
unilateral clauses of the agrecment to the respondent. Further, that prior
to the signing of the agreement, complainant had made payment of
Rs.1,16,349/- out of the consideration amount of Rs, 23.26/972/- . The
respondent categorically assured the complainant that she need not
worry and that the respondent would strictly’ adhere to the timeline,
terms of the allotment and the provisions laid down by law including
Real Estate (Regulation and Development) Act, 2016 and Affordahle
Group Housing Policy, 2013. Since the complainant had already parted
with a considerable amount, she was left with no other option but to
accept the lopsided and one=sided terms of the agreement. Hence, the
builder buyer agreement dated 24.04.2018 was executed between the
parties.

VIIl.  The complainant made all the payments strictly as per the terms of the
allotment and the construction linked payment plan and no default in
making timely payment towards the instalment demands was committed
by the complainant. That despite having made the apartment buyer
agreement dated 24.04.2018 containing terms very much Favorable as
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per the wishes of the respondent, still the respondent miserably failed to

abide by its obligations thereunder, The respondent failed to perform the
most fundamental obligation of the agreement which was to handaver
the possession of the flat within the promised time frame, which in the
present case was delayed for an extremely long period of time. The
failure of the respondent and the fraud played by it is writ large.

As per clause 5.1 of the dgreement, the possession of the unit was to be
handed over by the respondent within a period of 4 years from the date
of approval of the building plans or grant of environment clearance. A
copy of the environment clearance submitted hy the respondent with this
Hon'ble Authority ar the time of registration, that the environment
clearance of the project was obtained on 18.05.2017. Thus, the due date
to deliver the possession gs per the agreed terms of the apartment
buyer's agreement was on 17.0 5.2021,

On the lapse of the due date to handaver the possession, the complainant
visited the project site in lune, 2021 and was shocked to see that no
construction activity was going on there and the work was at standstill,
There was inordinate delay in developing the project well bevond what
was promised and assured to the complainant.  This further shows that
the demands which were raised by the respondent didn't correspond to
the actual construction status ori the site,

The respondent finally offered the possession of the unit to the
complainant vide its letter dated 14.05.2022. On-going through the terms
of the offer of possession, the complainant realized that respondent had
not adjusted the delayed possession charges nor the interest towards the
excess amount which the complainant was made to pay during the time

of allotment and which the respondent had assured that they would
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tompensate the complainant with at the time of offer of possession, The

respondent threatensd the complainant, when confronted, that in case
the complainant fails to make the payment, respondent would be at the
liberty to charge interest, holding charges and invoke the provisions of
the agreement Against the complainant, since, the complainant had made
majority of the payment till the offer of possession, the complainant was
left with no choice but to accept the possession of the unit under protest,
The respondent had charged certain unlawfyl charges from the
complainant vide the annexyre attached with the offer of possession, The
said unlawful charges were vehemently protested by the complainant as
aforesaid, However, the complainant was constrained to pay the said
unlawful charges despite the protests, It js submitted that the respondent
had issued a possessian certificate on 26.07,2022,

Xl The respondent in the PTesent matter has charged operational cost of
utility of Rs. 27,325/-. Moreover Clause 4(v) of the Affordable Housing
Policy, 2013 talks ahout maintenance of colony after completion of
project. Furthermore, as per the clarification regarding maintenance
charges to be levied on affordable group housing projects being given by
DTCP, Haryana vide clarification no. PF -27 A/2024 /3676 dated
31.01.2024 it is very clearly mentioned that the utility charges (which
includes electricity bill, water bill, property tax waste collection charges
Or any repair inside the individual flat etc.) can be charged from the
allottees only as per actual consumptions. The complainant had paid the
said amount towards the utility charges and is thus entitled to get the
refund of the said amount and the same is evident from the fact that
without the payment of such charges, the respondent would not made

the facility of electricity available in the unit in question.
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XIIL

As per the statement of account forming part of the offer of possession, it
is also clear that the respondent had unlawfully demanded payment
towards several parameters, which as per law, cannot be demanded from
the complainant. The said illegal charges are as follows:

4.  Meter connection charges and water connection charges: The
Respondent had demanded Rs. 4366/- towards the meter
tonnection charges and Rs. 648/- towards water connection
charges. In the landmark judgment ‘Varun Gupta vs Emaar MGF
Land Limited decided by this Han'ble Authority on 12.08.2021. it has
been categorically held that in Para 169 that the promoter can only
be held entitled to recover the sajd charges paid to the concerned
departments on pro-rata basis depending_ upon the area of the flat
allotted to the complainant vis-i-vie the area of all the flats in this
particular project. The complainant in such scenario is entitled to
proof of such payment to the concerned department along with
computation proporfionate to the allotted flat. Hence, the
complainant is liable to be refunded with any additional amount
paid by her which is more than the amount which is computed on
pro-rate basis depending upen the area of the flat ailotted to the
complainant vis-d-vis the area of all the flats in this particular

project.

b.  External Electrification Charges: The respondent has also

demanded the payment of Rs. 50.837/- towards the external
electrification charges. The said demand is completely illegal as the
said charges are to be demanded at the appropriate stage from the

complainant on a pro-rata basis after the completion of the project
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in question and the said amount is liable to be refunded back to the

complainant.

. IFSD Charges: The respondent has illegally demanded Rs, 15,000/
from the complainant against [FSD charges. Being an affordable
housing project and considering the fact that the project is to be
maintained free of cost for first 5 years, there was no occasion for
the respondent to have demanded IFSD charges from the
complainant. Hence, the complainant is entitled to refund of the said
charges from the respondent,

d.  Advance Consumption Deposit: The respondent has illegally
demanded Rs.4,500-/- towards the advance consumption deposit.
The complainant is completely unaware as to why the said charges
have been demanded from the complainant. The complainant is

entitled to refund of the said charges.

XIV.  The complainant has made a payment of Rs, 26,33,511/- out of the total
sale consideration of Rs23,26,972/- which is more than 100% of the total
sale cansideration and the same is evident from the statement of account
dated 14.05.2022 and 02.06.2022. The respondent has been charging
LST at the rate of 8% when the GST council in its 34th meeting held on
19.03.2019 took the decision vide a press release for a lower effective
GST rate of 1% in case of affordable housing scheme instead of the earlier
rate of 8% effective from 01.04,2019,

XV.  Even as per clause 4.1(ii) of the agreement, it was agreed that if there
was change in the taxes, the subsequent amount payable by the
allottee(s) to the developer shall be increased or decreased hased on
such change. Despite being aware of the latest notification as well as the

terms of the Agreement, the respondent kept on demanding the GST at
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the old rates instead of the revised ones. it 15 clear that the complainant is

entitled to the refund of the excess amount beyond 1% paid by her to the
respondent towards the GST from 01.04.2019 onwards along with
interest,

AVI. ~ Due to the illegalities of the respondent, the complainant has been
deprived of what she is entitled to as per law. The respondent is bound to
comply with provisions of the Act and the Rules and Regulations made
thereunder,

XVIL.  That the cause of action for the present complaint is recurring one on
account of the failure of respondent to perform its obligations within the
agreed time frame. The cause of action again arose when the respondent
failed to give delayed possession charges, compensation and refund of
illegal charges and finally about a week a go when the respondent refused
to compensate the complainant with the delayed possession interest
amount, compensation and refund of illegal charges. The complainant
reserves her right to approach the appropriate Forum to seek
compensation.

C. Relief sought by the complainant:

9. The complainant has sought following relief(s):

. Direct the respondent to pay interest for every month of delay at
prevailing rate of interest from the due date of possession i.e, 17.05.2021
till actual handing over of possession.

Il Direct the respondent to provide interest for the excess amount taken by
it from the complainant at the stage of allotment which was in violation
of the Affordable Group Housing Policy, 2013,

lii. Direct the respondent to refund the excess amount talen from the

complainant under the garb of the previous GST rates alon g with interest.
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iv. Direct the respondent to refund the excess amount paid by the

complainant towards the Operational Cost of U tility Services,

V. Direct the respondent to refund the excess amount paid by the
complainant towards the Meter and Water connection charges.

vi. Direct the respondent to refund the excess amount paid by the
complainant towards the IFSD Charges.

vil. Direct the respondent to refund the excess amount paid by the
complainant towards the External Electrification Charges.

viil. Direct the respondent to refund the excess amount paid by the
complainant towards the Advanee Consumption Charges.

ix. Direct the respondent to refund excess payment demanded from the
complainant and paid by her towards delay interest charges at the higher
rate than prescribed in the provisions of RERA Act, 2016,

¥ Fass an order imposing penalty on the builder on account of various
defaults under RERA Act, 2016 and the same be ordered to be paid to the
complainant.

10. On the date of hearing, the authority explained to the respondent/ promoter
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the act to plead guilty or not to plead guilty,

D. Reply by the respondent:

11. The respondent has contested the complaint on the following grounds,

I That the project of the respondent was launched under the Affordable
Group Housing Policy 2013 and as per the said policy, the unit only allots
to the allottee after conducting a draw in the presence of officials of
DGTCP/DC Gurugram, hence the fact that the respondent offered the unit

in the project of the respondent on its face are false and frivolous hence

denied.
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Il. ~ The BBA which has been executed between the complainant and the

respondent is as per the RERA rule and regulations hence it is false and
frivolous that it is one sided. It is further submitted that the complainant
is trying to mislead the Hon'ble authority by only mentioning limited
clause of the entire BBA, hence the complainant cannot be permitted to
rely upon selected clauses/covenants of the flat buyer's agresment.
Further, the complainant may be put to provide strict proof in support of
its allegations.

ll.  The delivery of the possession of unit and execution of the conveyance
deed is subject to force majeure circumstances, intervention of statutory
Authorities, receipt of occupation certificate and allottee having complied
with all obligations of allotment in a timely manner and further subject to
completion of formalities/documentation as prescribed by the
respondent and not being in default of any clause of the agreement. In
case performance of any of the obligation or undertaking mentioned in
BBA is prevented due to force majeure conditions in that case respondent
neither responsible nor liable for not performing any of the obligations or
undertakings mentioned in BBA.

IV. That it is specifically mentioned in clause 19.3 that if possession of the
fat is delayed due to force majeure in that case the time-period for
offering possession shall stand extended automatically to the extent of
the delay caused under the force majeure circumstances. It is pertinent to
mention here that, the complainant is well aware ahout these facts that
the project of the respondent was  affected by force  majeure
circumstances of the covid-19 and other various prohibitions order
issued/passed by the courts and different statutory authorities on

construction, which result inte derailment of the progress of the project,

/A
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however the complainant deliberately choose not to bring these facts

before the Hon'ble Authority with malafide intention to mislead the
Hon'ble Authority and to extort the money from the respondent under
aegis of the litigation. The delay, if any, caused was neither intentional
nor  deliberate, therefore in the light of the above-mentioned facts &
circumstance the respondent is not liable for any payment for the
delay.

V. The complainant cannot he permitted to rely upon selected
clauses/covenants of flat buyer agreement. The delay, if any, caused was
neither intentional nor deliberate, therefore in the light of the above-
mentioned facts & circumstance the respondent is not liable for any
payment for the delay.

VL. The proposed period of delivery of physical possession was subject to
force majeure circumstances, intervention of statutory authorities,
receipt of occupation certificate and Allottee having complied with all
obligations of allotment in a timely manner and further subject to
completion of formalities/documentation as prescribed by the
Respondent and not being in default of any clause of the agreement,

VIL. ~ That as per the complainant, the respondent was supposed to offer the
possession, of the apartment in question up to 18.05.2021. However, the
said  period would have heen  applicable provided no
disturbance /hindrance had been caused either due to force majere
circumstances or on account of intervention by statutory authorities etc.
Prior to the expiry of said period the deadly and contagious Covid-19
pandemic had struck. The same had resulted in unavoidable delay in
delivery of physical possession of the apartment, The Novel Coronavirus

had been declared as a pandemic by Waorld Health Organisation. In fact,
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on 14% of March 2020 the Central Government had declared the

pandemic as a "notified disaster” under the Disaster Management Act,
2005,

VIII.  In the first wave of Covid as many as 32 states and Union Territories had
enforced lockdowns with some ordering a curfew as well. The loc kdown
meant that all rail and air services stood completely suspended. The
outbreak had been declared an epidemic in almost all States of India
including Haryana The Department of Expenditure, Procurement Policy
Division, Ministry of Finance had issued an Office Memorandum on 19
of February, 2020, in relation to the Government's ‘Manual for
Procurement of Goods, 2017, which serves as a guideline for
procurement by the Government. The office memorandum effectively
stated that the covid-19 outbreak could be covered by a force majeure
clause on the basis that it was a 'natural calamity’,

IX.  For all Real Estate Projects registered under Real Estate Regulation and
Development Act, where completion date, revised completion date or
extended completion date was to expire an or after 15% of March, 2020,
the period of validity for registration of such projects had been ordered
to be extended by Haryvana Real Estate Regulatory Authority vide order
dated 27% of March, 2020. The Haryana Real Estate Regulatory Authority,
Gurugram had issued order/direction dated 26% of May, 2020 whereby
the Hon'ble Authority had been pleased to extend the registration and
completion date of Real Estate Projects by 6 months, due to outbreak of
Covid-19. However, even before the expiry of said extended period, it is
very much in public domain and had also been widely reported that

second wave of Covid-19 had alse hit the country badly 'like a tsunami’
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and Haryana was no exception thereaf, Copy of a news as published

saying "Not A Wave, It's A Tsunami: Delhi High Court On Covid-19 Surge”,

X.  Thereafter, during the second wave of Covid also the Hon'ble Haryana
Real Estate Regulatory Authority, Panchkula had issued order/direction
tated 2 of August 2021 wherein it was specifically observed that taking
into reckoning the second wave of Covid 19, it was evident that the same
had adversely hit all sections of the society and the same had been a case
of natural calamity. It had been mentioned in direction/order dated 2 of
August 2021 that in accordance with provisions of Section 37 of the Real
Estate Regulation and Development Act, 2016, the Honourable Haryana
Real Estate Regulatory Authority, Panchkula had decided to arant
extension of 3 months from 15 of April 2021 to 30* of June 2021
considering the same as a force majeure event.

Xl.  That it was further specifically observed in the direction/order dated 2n
of August 2021 that the aforesaid period of 3 months would be treated as
zero period and compliance of various provisions of Real Estate
Regulation and Development Act and Rules and Regulations framed
thereunder would stand extended without even there being a
requirement of filing of formal application. It needs to be highlighted that
Haryana Government had imposed lockdown for different periods even
after January 2021 terming it as "Mahamari Alert/Surkshit Harvana
(Epidemic Alert/Safe Haryana) resulting in virtual stoppage of all activity
within the state of Haryana.

XL That therefore, it is manifest that both the first wave and second wave of
Covid had been recognised by this Hon'ble Authority and the Hon'ble
Haryana Real Estate Regulatory Authority, Panchkula to be Force
Majeure events being calamities caused by nature which had adversely

Jql.«-f'
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affected regular development of real estate projects. All these facts have

been mentioned hereinabove to highlight the devastating impact of
Covid-19 on businesses all over the globe. That the respondent had also
suffered devastatingly because of outhreak and spread of Covid-19. The
concerned statutory authorities had earljer imposed a blanket ban on
raising of construction. Advisories had been issued by the statutory
authorities to the developers to ensure that no retrenchment of
staff/labour was done and further the staft/labour were adequately fed
and provided for. Subsequently, the said embargo had been lifted to a
[imited extent. However, in the interregnum, large scale migration of
labour had occurred which had also been extensively reported in printed
and electronic media, Availability of raw material remained a major
cause of concern. In fact, the aforesaid force majeure events had
completely affected the ability of the respondent to continue with the
construction. Despite diligent efforts, the respondent had been unable to
tarry on construction/ development/implementation of its projects
including the project in question during the aforesaid period which in any
case should not be considered for determining the period for delivery of
physical possession of the apartment of the complainant,

KL That the Agreement of sale notified under the Haryana Real Estate
(Regulation and Development) Rules, 2017 categorically excludes any
delay due to “force majeure”, Court orders, Government policy/
guidelines, decisions affecting the regular development of the real estate
project, That in addition to the aforesaid period of 9 months, the
following period also deserves to be excluded for the purpose of

computation of period available to the Respondent to deliver physical
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possession of the apartment to the Complainant as permitted under the

Haryana Real Estate (Regulation and Development) Rules, 2017.

XIV.  Environment Pollution (Prevention and Control Authority) had directed
the closure of all brick kilns stones crusher hot mix plants etc, with effect
from 07.11.2017. Haryana State Pollution Contraol Board, Panchkula had
passed the order dated 29t of October 2018 in furtherance of directions
of Environment Pollution {Prevention and Control) Authority dated 27t
of October 2018. By virtue of order dated 29% of October 2018 all
construction activities involving excavation, civil construction (excluding
internal finishing/work where no construction material was used) were
directed to remain closed in Delhi and other NCR districts from 15 to 10th
November 2018. On account of passing of aforesaid order, no
construction  activity could have been legally carried on by the
respondent. Directions vide Notification DFPCC/PA to MS/2018/7919-
7954 dated 24.12.2018, Delhi Pollution Contril Committee banned the
Construction activities in Delhi, Faridabad, Gurugram, Ghaziabad and
Noida till December 26, 2018. Commissioner, Municipal Corporation,
Gurugram had passed order dated 11% of October 2019 whereby
construction activity had been prohibited from 11" of October 2019 to
31+ of December 2019, It was specifically mentioned in the aforesaid
order that construction activity would be completely stopped during this
period, On account of passing of aforesaid order, no construction activity
could have been legally carried on by the respondent. Environment
Pollution (Prevention & Control) Authority for the National Capital
Region had passed order dated 01 November 2019 whereby construction
activity had been prohibited from 01.11.2019 to 05.11.2019. It was

specifically mentioned in the aforesaid order that construction activity

A~
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would be completely stopped during this period. Hon'ble Supreme Court
vide its order dated 04.11.2019 in the W.P.[Civil} no.13029/1985 had

directed that no demolition and construction activities rake place in Delhi

and NCR region. On account of passing of aforesaid order, ne
construction activity could have been legally carried on by the
respondent. Commission for air quality management (NCR and Adjoining
Areas) vide its order dated 16.11.2021 had directed to stop construction
and demolition activities in NCR till 21 November, 2021, The period of
293 days was consumed on account of circumstances beyond the power
and control of the Respondent owing to passing of orders by statutory
authorities affecting the regular development of the real estate project.

XV.  The charges charged by the respondent are of the basic amenities such as
electricity charges and water charges which the complainant is lable to
pay and as per the clause 4 (v ) of Affordable Group Housing Policy 2013
the respondent is only liable to maintain the common areas of the project
free of cost for a period of five vears from the date of grant of occupation
certificate and not liable to provide the basic amenities free of cost for a
period of five years from the date of grant of occupation certificate. The
complainant failed to make the payment on time due to which liable pay
the delay payment charges.

XVL.  Moreover, after the receipt of the nccupation certificate, the complainant
has rightly taken the handover of the unit and executed possession
certificate dated 22.08.2022 as well, That by signing the possession
certificate, the complainant stood satisfied with res pect to all the

liabilities and obligations of the respondent. The relevant part of same is

reiterated as under:

[/We have received the vacant physical passession with locks and keys (3 sety of
Keys) of the said allotted unit in accordance with the provisions of soid Agreement

y
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after having done a complete, detailed and thorough (nspection and have been
fully satisfied with the quality of finishing, workmanship of the construction work,
standard of the material used amenities fixtures and fittings thereaf and the
project. I/we have independently verified the carpet area measurement of said
allotted unit and confirm that said allotted unir fs complete in accordance with the
plans and specifications agreed in terms of Builder Buyver Agreement executed
between me/us and the Company, 1/ We furthermore confirm that there is proper
lght provision and C.P. fittings etc. is in goad working condition. I/we have no
claims whatsoever against the Company against the said allotted unit,

XVIL  As per office order dated 31.01.2024 bearing no. PF-27A/2024/3676,

issued by the Directorate of Town ;ancl Country Planning, Haryana a
detailed table of clarification of maintenance charges/utility charges
chargeable from the allottees as per consumption levied on Affordable
Group Housing Projects, has been provided. The aforesaid office order
further holds that “any charges decided through bilateral agreements ie.
facility for security services etc, may be charged as per bilateral
agreements.”. Therefore, the complainant is Iiahie‘tn pay the maintenance
charges as demanded and agreed by the complainant while executing the
dgreement. Recently the Ld. Authority in the matter of Emaar India
Limited v. Manish Dawar in complaint no. 4526 of 2022 decided on
13.03.2024, had held that Promoter/Builder is entitled to charge the
maintenance charges as per the terms and conditions of the agreement to
sale/ buyer's agreement.

XVIIL. Moreover, without accepting the contents of the complaint in any manner
whatsoever, and without prejudice to the rights of the respondent,
delayed interest if any has to be calculated only on the amounts
deposited by the allottee/complainant towards the sales consideration of
the Unit in question and not on any amount credited by the respondent,
or any payment made by the allottees/complainant towards delayed

payment charges (DPC) or any taxes/statutory payments, etc.
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ALX. In light of the bona fide conduct of the respondent and no delay for

development of project as the respondent was severely affected by the
force majeure circumstances and no cause of action to file the present
complaint this complaint is bound be dismissed in favor of the
respondent.

12. Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submissions made by the parties
as well as the written submission of the complainant.

E. Jurisdiction of the Authority

13.The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below:
E.1 Territorial jurisdiction

14. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in guestion is
situated within the planning area of Gurugram District. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

E.11  Subject matter jurisdiction

15.Section 11({4](a] of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11({4])(a) is

reproduced as hereunder:
Section 11

(4]} The promoter shall-
(a} be responsible for all obligotions, responsibilities and functions under the

provisions af this Act or the rules and regulations made thereunder or to the allottees
ﬁ’/ as per the ugreement for sale, or to the association af allottees, as the case may be, till
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the conveyance of all the aportments, plots or buildings, as the case may be, to the
allottees, or the common oreas to the association af alfottees or the competent
puthority, as the case may be;

Section 34-Functions of the Authority:

HM(f} of the Act provides to ensure comptiance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules and
regulations made thereunder.

16.50, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

F.  Findings on the objections raised by the respondent:

F.I Objection regarding force majeure conditions:
21. The respondent-promoter pleaded that though the due date for completion

of the project and offer of possession of the allotted unit was fixed as
18.05.2021 as per buyer's agreement dated 24.04.2018 but due to outbreak
of Covid-19 there was complete lockdown during the period March 2020 to
different periods. Even the Government of Haryana termed that as
Mahamari alert/Surakshit Haryana resulting in slowdown of all the
activities within the state even though the authority granted six months
general extension with effect from 25.03.2020 to 24.09.2020 considering it
as force majeure event. That decision was taken pursuant to the advisory
issued by the State Government as well as The Government of India due to
Covid-19, it took some time to mobilize the labour as well as the
construction material, DEHPEFE all that the construction of the project was
completed and its occupation certificate was received on 06.05.2022. So,
the respondent-builder be allowed extension in offer of possession of the

project. 5o, keeping in view the above-mentioned facts, the due date for
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completion of the project and offer of possession of the allotted unit comes

to be 18.11.2021 including 6 months grace period on account of covid.

G. Findings on the relief sought by the complainant

G.1  Direct the respondent to pay interest for every month of delay at
prevailing rate of interest from the due date of possession i.e.,
17.05.2021 till actual handing over of possession.

22. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
IE{-I}. .I'f the promater foils to complete or is unoble to give possession af an
apartment, plot, or building, —

Provided that where an allottee doésinot intend to withdraw from the project,
he shall be pald, by the promoter, interest for every month of delay, till the
hranding over of the possession, atsuch rate as may be prescribed.”

23. As per clause 5.1 of the flat buyer's agreement provides for handing over of

possession and is reproduced below;

5. POSSESSION
5.1 Within 60 (sixty)] daye from the date of isswance of Oceupancy Certificate, the

Develaper shall affer the pogsession of the Said Flat to the Allotee(s), Subject to
Force Majewre circumstances, receipt of Occupancy Certificate and-Allotee(s)
raving timely complied with afl its obligations, formalities or documentation, os
prescetbed by Developer i terms of the .;i.g.rwment and fol being In defoult under
any part kerenf including but not limited to the timely payment of instellments as
per the Payment Plan, stammp duty and registration charges, the Developer shall
offer possession of the Said Flat to the Allotee(s) within a period of 4 [four)
years from the date of approval of building plans or grant af environment
clearance, (hereinafter referred to as the "Commencement Date”),
whichever is later..
24, Due date of handing over possession and admissibility of grace period:

The promaoter has proposed to hand over the possession of the said flat
within a period of 4 years from the date of approval of building plans or
grant of environment clearance, (18.05.2017), whichever is later and has

sought further extension of grace period (after the expiry of the said time
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P

26.

period of 4 year) for force mateure. Therefore, the due date of possession
comes to 18.05.2021. Also, a grace period of 6 months as per HARERA
notification no. 9/3-2020 dated 26.05.2020, an extension of 6 months is
granted for the projects having completion date on or after 25.03.2020. The
completion date of the aforesaid project in which the subject unit is being
allotted to the complainant is 18.05.2021 i.e, after 25.03.2020. Therefore,
an extension of & months is to be given over and above and hence, the due
date of handing over possession in view of afore-mentioned notification
comes to 18.11.2021. This grace period on account of covid-19 shall be
available to the complainants-allottee as well as respondent-promoter,

Admissibility of delay possession charges at prescribed rate of
interest: However, proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and

sub-section (4} and subsection (7] of section 19]
Far the purpose of provise to section 12; section 18; and sub-sections (4) and [7) of
section 19, the “interest at the raté prescribed” shall be the State Bank of india

highest marginal cost of lending rate +2%..
Provided that in case the State Bank of Indie margina! cost of lending rate {MCLR)
is not in use, it shall be replaced by such benchmark lending rates which the State

Rank af India may fix from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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Consequently, as per website of the State Bank of India Le, https:/ /sbico.n,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 20.02.2025
Is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e, 11.10%,

The definition of term ‘interest’ as defined under section Z(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate ie., [11.10% by the respondent/promoter
which is the same as is being granted her in case of delayed possession
charges.

On consideration of the documents available on record and submissions
made by the parties regarding contravention as per provisions of the Act,
the authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. The due date of handing over possession comes out
as 18.11.2021, Occupation certificate was granted by the concerned
authority on 06.05.2022 and thereafter, the possession of the subject unit
was offered to the complainant on 14.05.2022. Copies of the same have
been placed on record. The autharity is of the considered view that there is
delay on the part of the respondent to offer physical possession of the
subject flat and it is failure on part of the promoter to fulfil its obligations
and responsibilities as per agreement to sell dated 12.04.2018 to hand over
the possession within the stipulated period,

section 19(10) of the Act obligates the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation
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certificate. In the present com plaint, the occupation certificate was granted

by the competent authority on 06.05.2022. The respondent offered the
possession of the unit in question to the complainant only on 14.05.2022, s0
It can be said that the complainant came to know about the occupation
certificate only upon the date of offer of possession. Therefore, in the
interest of natural justice, the complainant should be given 2 months' time
from the date of offer of possession. These 2 months’ of reasonable time is
being given to the complainant keeping in mind that even after intimation
of possession practically she has to arrange a lot of logistics and requisite
documents including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed over at the
time of taking possession is in habitable condition. It is fu riher clarified that
the delay possession charges shall be payable from the due date of
possession till actual handing over of possession or offer of possession plus
two months whichever is earlier,

32, Accordingly, the non-compliance of the mandate contained in section
11{4]{a) read with section 18(1) of the Act on the part of the respondent is
established. As such the complainant is entitled to delayed possession at
prescribed rate of interest e, 11.10 % p.a. w.ef 18.11.2021 till 13.07.2022
L€, expiry of 2 months from the date of offer of possession (14.05.2022) or
actual taking over of possession (26.07.2022) whichever is earlier as per
provisions of section 18{1) of the Act read with rule 15 of the rules and

section 19(10) of the Act.

G.I  Direct the respondent to refund the excess amount taken from the
complainant under the garb of the previous GST rates along with

interest,
35, The respondent stated that while booking the unit as well as entering into

flat buyer’s agreement, the allottee agreed to pay any tax/charges including

/A
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any fresh incident of tax even if applicable retrospectively. It is important to
note that the possession of the subject unit was required to be delivered by
18.11.2021 and the incidence of GST came into operation thereafter on
01.07.2017. The authority is of view that the due date of possession is after
01.07.2017 i.e, date of coming into force of GST, the builder is entitled for
charging GST w.e.f, 01.07.2017. The promoter shall charge GST from the
allottees where the same was leviable, at the applicable rate, the
respondent-builder has to pass on the benefit of input tax credit to allottees
as per applicable GST rules pertaining to the share of the complainant
allottee subject to furnishing of such. proof of payment and relevant details,
However, if any amount has been charged over and above the applicable
rate mentioned in input tax credit, the complainant-allottee can approach
the competent forum for redressal of its grievance, if any, remains,

G.II Direct the respondent to provide interest for the excess amount taken
by it from the complainant at the stage of allotment which was in
violation of the Affordable Group Housing Policy, 2013.

G.IV Direct the respondent to refund the excess amount paid by the
complainant towards the Operational Cost of Utility Services.

GV Direct the respondent to refund the excess amount paid by the
complainant towards the Meter and Waler connection charges,

G.VI Direct the respondent to refund the excess amount paid by the
complainant towards the IFSD Charges.

G.VII Direct the respondent to refund the excess amount paid by the
complainant towards the External Electrification Charpes.

G.VIl Direct the respondent to refund the excess amount paid by the
complainant towards the Advance Consumption Charges,

G.IX Direct the respondent to refund excess payment demanded from the
complainant and paid by her towards delay interest charges at the
higher rate than prescribed in the provisions of RERA Act, 2016,

34. The above-mentioned relief sought by the complainant are being taken
together as the findings in one relief will definitely affect the result of the

other relief and the same being interconnected.

R
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35. In the above mentioned relief sought by the complainant the financial

liabilities between the allottee and the promoter comes to an end after the
execution of the conveyance deed. The complainant could have asked for
the claim before the conveyance deed got executed between the parties.

36. The counsel for the respondent vide proceedings dated 20.02.2025 brought
to the attention of the Authority that as per possession certificate dated
26.07.2022 placed on page no. 79 of the complaint, the complainant has
relinquished all her claims on handing over of possession of the unit. The
relevant portion of the possession certificate dated 26.07.2022 is

reproduced hereunder for ready reference:

f/we have received the vacant piiysical possession with locks and keys (03 sets
of keys), of the said allotted unit accordance with the provisions of the said
agreement after having done a complete, detailed and thorough inspection
and have been fully satisfied with the quality of finishing, warkmanship of the
construction work, standard of the material used, amenities, fixtures and
fittings thereof and the project /we have independently verified the carpet
area measurement of said alfotted unit and confirm that said allotted unit is
complete in accordance with thelplans and specifications agreed in rerms af
builder buyer’s agreement executed between me/us and the company, [/we
furthermore confirm that there [ ':,r:-rﬂper fight provision and C.P. fittings etc. is
in good warking condition.

Liwe have no claims whatdoever against the compean)y against the safd
allotted unit.
37. Also, on execution of the conveyance deed, the complainant-allottee cannot

seek any refund of charges other than statutory benefits if any pending.
Once the conveyance deed is exgcuted and accounts have been settled, no
claims remains. So, no directions in this regard can be effectuated at this

stage.

G.X Pass an order imposing penalty on the builder on account of various
defaults under RERA Act, 2016 and the same be ordered to be paid to the

complainant.
38. In the absence of any document pertaining to the said violation of the

Ja/

respondent, no direction can be being given to this effect.
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H. Directions of the authority

39. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(f):

iii,

The respondent is directed to pay interest to the complainant against
the paid-up amount at the prescribed rate ie, 11.10% per annum for
every month of delay on the amount paid by the complainant from due
date of possession i.e, 18.11.2021 till 13.07.2022 i.e., expiry of 2 months
from the date of offer of possession ( 14.05.2022) or actual taking over
of possession (26.07.2022) whichever is earlier as per provisions of
section 18(1) of the Act read with rule 15 of the rules and section
19(10) of the Act. The arrears of interest accrued so far shall be paid to
the complainant within 90 days from the date of this order as per rule

16(2) of the rules.

ii. The rate of interest chargeable from the allottee by the promoter, in

case of default shall be charged at the prescribed rate i.e., 11.10% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default ie, the
delayed possession charges as per section 2(za) of the Act.

The respondent shall not charge anything from the complainant which

is not the part of the buyer's agreement.

40. This decision shall mutatis mutandis apply to cases mentioned in para 3 of

(.

this order wherein details of due date of possession, affer of possession,
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offer of possession, total sale consideration, amount paid by the

HAR_ERA Complaint No, 2334 of EUE‘”"J

complainant and execution of conveyance deed is mentioned in each of the
complaints,

41. The complaints stand disposed of. True certified copies of this order be
placed on the case file of each matter.

42. Files be consigned to registry.

V.|
Dated: 20.02.2025 (Vijay Kumar Goyal)
- Member
Haryana Real Fstate
Regulatory Authority,
Gurugram
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