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ORDIR

The present complaint dated 20.01.2023 has been nled

complainant/allottee under secrion 3t of the Reat Estare [Regulation and

Developmentl Act, 2016 [in shorr, the rlcr] read with rule 2g otthe Haryana

Real Estate (Regulation and Developmentl Rules, 2017 [in short, the Rutes]
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ro.,or,,,o,.r,".t,on,..o,.o,o,.n"o..-n",%
that rhe promoter shalj r" ..*""",r,. r". rr-"r;""_: ::;::il:::
and functions un.ler the p.ovisions of rhe Act or the Rutes and regujatjons
mad€ rhere underorto the ajiottees as per the;
interse. 
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11.11 2013
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Pvt Ltd.and 22 othcr(
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C-74 SF,2"d Ftoor

(Pageno.61 of complaint)
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10.

Due dare ofdetrvery ofpossesron

1400 sq. ft.

(Pag. no.61 orcomplainr]

5.1 The seller/Conflmirg pany
propow to oler posssbn oJ the
Untr rc he Purch6er(s) within the
Conmitnent Petiod, The
sellq/Confrtding Portr sha[ be
additionolly entltled ao a Aace
Peno.! aI 180 ttors oftet the apiy
o[ Ihe totd Conhtment Perind t r

okinA ofet of pNsestion t 'the

1.4 "Cohnitnet Period" sholl
nean, subject eo Force Mojewe
circudstances, inte9entioi ol
sLatutoty outhorities dhd
Purchoser ts) hovng tnety
ronphed wth oll tt5 obligdttons,
lo.nolities and / or.locu nenta ti oh,
os prescnbed/requested by
Selle./Confirning Part, uider this
Agrcement ond not being in
delault under any patt ol this
AgreemenL including bur not
linired to the timely poyment ol all
installnenLs ol the sale
considerotion os per the Palneht
plan opted, the Seller/Coafrmins
Pony shatt oJfer ke posssion aI
the Unlt to he nlrchant ts)
\|ithtn o pedo<t ol 36 months
lrorn the date ol execuaon ol
FI@f Buyef's ASreemena

?2.06.201?

[Note: 3 yea6 from the date of
execution of buyer's aB.eement
).t., 22 12 201:t)

aompiarnt No. 20l of 2OZj
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fortominarion otunir 0l07.2022
(pag€ no.108ofreply)

19 01.2023

(page no.113 otreplyl

Facts ofthe comptaint

The compiainant has made rhe Iolowjng subnlissrons jn the compjaint:
I. Therespondentcompany/devetoper/bptplaunchedrhedevetopmenrof

residentiat aparrment nameiy,.pedestal,. sector 70,A, curugram as part
oflhe colony on tand admeasuring 102.2 acres falling jn revenue estate
of Viliase palra in Sector 70 & 70-A, Gurgaon_Manesa. Urban Complex,
Curugram upon receiving the tjcense bearing No. t5 or Zoit dated
07.03.2011. The Developer widely advertised the pedestalproject 

as one

Convcyance dced wth third
pa.tylThi.d party nshrs fteated

B,

3

L
15.

I
1o 

] ro"r-r" 
"o*,u".r,,-

l1l""trttr":rrt:,t,
fryl".,",ry!L_
i 
occuparion certiff cate

Grace peflod arimea tem
unqurhned

JP.l,.1.3t,79.21? /.
[as per payment ptan

l^*,r*,,r
F rz',"11
]1. rr.sg,oo+/

l;:::::ll,",*
Or". otporro..ton 

_-

lu Dchad tum paym{treqrest
14,09.2077, 12,02.20 $,
07.03.2018, 09.04.2018,
04.07 _20ta, n.oa.2a]rs.
19.11.201A

20
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ol the best furnished and semi furn,shed projects jn rhe NCR and
launched'subventjon plan,, forrhe same wherein itwas promised bythe
Developer that the interest on the aank Loan wi be borne by the
Dcvploper/8plf trm'ted tiI o er ot po5\e\!on.

ll. That being persuaded by the Subvenrion Scheme taun.hed by the
Developer/BpTp,the Comptainantshad initjalyappliedforalormentot
two units on 02.09.2013 of under the ,,subvention plan,, in BpTp
Pedesral,Secto. 70 A, Gurugram videApptication on theassuranceof the
Respondent Conrpany/UpTp thar rhe applicanr shaltpay 15yo ofthe total
amount otunits at the time oibooking and rhe EMI sha start only after
the offer oi possession. Ir was further assured that no EMI shalt be
payable by thc applicant rill possessio.. jt was also assured by rhe
Developer/BPl p that any interest accrued on the loan amount payable

on the loan amount sha be payable sotely by rh€ Developer/BpTp riI
possession as mentioned in the advertisement. The subvention plan has
also been mentioned in the Application Form as suppjied to the
Complainanr. Ihe retevant pa.a of the Application Form rhat was
supplied ro the Comptainants herein srates ',Under subvention scheme.

Interest on Bank toan till date oatetter ofOOp for the Ftoor/Unit wilt be

borne by the BPTp Limited.,,

III The developer assured that the detivery ofrhe apartment shallbe oftered
w'thin 36 Months from signingotthe apartment agreement (,,A8A,,). An
addjtional 180 days of grace period was after the said commitmenr
period was mentioned to cover the detay in case there ,s any unavoidable
circumstance lor timely .ompletion ofthe pedestat project.

IV. Per suaded by the assurances of the Devetoper and the subvenrion ptan.

the complainants initially applied ior booking of rlvo units atongwith rhe
Ap pl catio n Fo rms. The Com pt.r inanr con tirnrario n to r both bookings a nd
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we.e given Customer Code .L4jO7t a\d 147067 and demand ootice to
pay, and the Complainants paid Rs_19,00,000/" for the bookings. Due to
personal reasons (i.e. rhe complajnanr was kansferred to Bangatore to.
job assignmeDt) rhe complainants requested to Developer/BpTp to
cancei the booking of one unit and continue wirh bookjng of one unit
on ly l he Comptainan r signed affid avit, indemnity bond cum undertaking
cancelling booking oicusromer code 147057 and transfer ofrhe booking
amount to customer code 14707\. Thereafte., transfer of funds to
customer code 147071 was done for allotment ofon€ unit in the BpTp
Pedestal projecr.

V. That, Developer/BpTp allotted Unit No. C-74 SF havins 3 bed Rooms. 1

Servant room and 1 Study Room in BpTp pedestat vjde A otment Lerter
dated 11.11.2013 at the roral sale prjce of Rs.t,27,59,277/- indttdinl
8SP, Development Charges, car parkjngs and pLC.

VL Upon the assurance of the Developer/BpTp regardjng delivery of
possession oathe apartmenr within a pe.jod of 36 Months from sjgning
ofagreement + 6 N{onthsofgrac€ period ior inevirable circumstances the
Complain:rnts were made to sign a pre-printed, one-sided, and unilareral
Floor Buyer's Agreemenr (, ABA") on ?2.t2.2013.Ihe uni! as per rhe

terms of the ABA, was ro be handed over on or betorc 22.12.2016 atu)
wirh gracc perjod tr 22.06.2017. The payment Schedule otthe ABA was
appended in rheABA.

Vll. On I6.01.2014 HDFC approved oitoan tor Rs.95,69,400/- for 20 yea.s. A
Tripartitc Agreenrent was signed on 23.0j.2014 between BpTp, HDpC &
Complainants Llr. Syed Me.aj Ahmad & M.s. Kanez lairi. Thereafter,

IIDFC Home Loan Agreement was signed on 28.01.2014. The

Complainant made payment of Rs.5,67,22Sl-towards the difference or
150/o oisale price payable after 45 days oi Bookins aod Rs.26,22,579/-
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towards 25% oi Sale price th.ough rhe HDrc
Complainanr ajso handed over iew signed cheques
the developer and HDFC that the same shalt nor

Loan account. The

on the assurance of
be mrsused by the

VIIL IT js pertinent to mention here rhar Bp.Ip had confirmed that rhe
subvenrion schemeperiod shall be rjll offer of possession jn Iine with the
advertisenenr, appticarjon torm and the AtsA dared 22.12.2013 assu.ing
that the EMI will star on the orer ot possessron though jt has been
mentioned riI 3orh Nov 20tS in rhe tripartite agreement. fiowever. it
was assured by Develope./BpTp that BpTp is tikely ro completes rhe
construdion by November 201S, and in such evenruatity rhe EMI will
starr upon offer of poss€ssion in November 2015 only. BpTp further
assu.ed that upon faitLrre ofBpTp to offer poss€ssron ,n November 2015
the Tripartire Agreemenr witl be amended accordingty.

IX. That, to rhe utter shock and surprise of the Complainants, the
Compiainant received SMS on 01.12.2015 from the HDFC Bank
/Respondent No.t rhar ECS/pre-EMI Inrerest wiU be deducted from rhe
account of theComptainant. It ts pertinenrro mention here tharuponthe
prynrenr of 15% of the sale price of the untt, the deductjon of ECS/pre-
Elv1l Interest from rhe account of the Complaina.r was illegal and
arbirrary and againstthe terms ofthe ABA wirh the Developer/BpTp.

X. Upon this breach of the terms and condinons of the agreement, the
Complainanr visired rhe Office of Devetoper on 02.12.201S at UdyoS
Vihar, curugram and raised protest regarding rhe deduction oi money
lrom rhe accoun! ot the Complainant agarnsr the terms ot the
understanding with tspTp. In the meetjng wirh the Officers of the
Devcloper/BpTp, the Developer/tspTp acceptcd rhar rhe deducrions
were not in line with rhe terms ofthe.greement and further assured the
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Complainant HDFC will be informed to not to deduct ECS/pr€-EMl
lnrerest fiom the account of the Comptajnanr.

XI Contrary ro rhe assurance given by the Devetoper, an amount of
Rs.26,715l- was deducted from rhe accounr ot rhe Complainant on
05.12.2015 by HDFC. t.he Comptainanr scnt an .-mail to the Develope.
on 11.12.2015 srating that rhe deducrion oi money towards pre-EMl

rnterest accrued on the loan amount before rhe offer oapossession was
breach of the Aparrment Buyer,s Agreement.

Xl1. The Developer reptied vide e-mail dated 27.01.2016 and informed rhat
HDfC bank had been notified regarding the debrt of the ECS/pre-EMt
lntcrest for fet! customers. The bankwil reverse the debit and the.e witl
be no deduction in complainants account unri)the subvention period i.e.

till ofler of possession. The Developer turther stated that since rhe
projcct was deliryed the subvention duration has been extended byayea.
and rniormed that rhe pre-EMI interest amount needs to be evatuated
and borne by the company/BpTp. The e,mail further assured that the
offer of possessio. shalt be made or or before 30.11.2016 and that the
new ti'neline for the subvention duration in rhe project would be

extended rill rhe ofier of possession as per the new timeline. Thar rhe

ECS/Pre EMI In rerest amounr was refunded after muttiplefollow ups by
the Complainant.

XI11. Tharthe Pro,ectwas hugetydetayed and rhere was no ofler ot possessjon

ttl\ 22.t2.2016 i.c. expity ot 36 monrhs from rhe date of the ABA. Thar
even aiterrheexp,ryofthecrac€ period of6 months there were no_show

on the part oith€ Developer. There was no communicarion trom BpTp
regarding the p.ogress and possession orthe apartment even tillend of
2016 when the apartment ought to have been offe.ed for possession by
the Developer/BPTp. It is perrinent ro mention here rhat the DeveloDer
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had not even made the

of 36 months (i.e. til
22.t2.2013.

demand otsecond FIoo. Roof Stab riI the expjry
22.r2-20t6) f.otn signing ot rhe ABA date.l

XIV. TiliNov 2017 muiriple EMr were deducted by HDFC from the account of
the Complainanr tota ing up to Rs 3.1 Lacs. Thataftermultiple fo ow ups
by the Compla,nant, rhe ECS/pre-EMl IDteresrwere returned by tspTp on
an ave.age detay of 90 plus days afrer it was debited. The llnanci2t
pla.ningoatheComptainanrwasdjsturbed 

due to undueburden creare.t
by rhe Develope./BpTp .rhereafte., 

from Dec 2017 onwards BpTp
stopped rerurning rhe ECS/pre-EMj Inreresr amount back inro the
Complainants Bank account. I!,tany reques$ were made bv rhe
Complainanr menrioning lhat since rhe unir was Uooked under rrre
Subvention plan no deduction shall be made from the account of the
complainanr but rhe same was ofno avaitfor rhe Complainant_ Tharsince
thc p.olect was delayed beyond the.easonabte period the Conpjainant
had no chojce but ro withhold payments of furth€r instalments as the
contiDrlous deductions of ECS fronr rhe accounr or rhe Complajnant
aga inst the terms oi th e ABA and no n development ot project had put the
complainant in beMeen the devit ard the deep blue sea. The
Complainant ieared the intention and financiaj viabitity of the
Developer/BpTp as rhe Cornplainants were Fapped by the
developer/BpTp in a ha)ryire project wrrich was nowhere near
conpldion even afrer rhe tapse ofmore than 42 nonths from the date ot
signing ofrhe ABA. .rhe 

modus operandiotthe Developer/BpTp was to
extract as much payments as possibte from the altottees and keep them
draggingwirh a hugelydelayed projecrso rhar rheyhave nooption lefrto
opt our lronr the project. Few e mails dated 30.07.2017, D4.OB.2OI 7.
08.08.2017, 10.08.2017, 09.04.2018 and 01.0S.2018 sent bv the

201 of 2023
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Complainant fo. refund of the amounr iltegaly deducted irom the
account oithe Complainanr have been artached.

v BPTP started asking tor payments for first floor slab, second floor slab
and sendjng multipte remjnders and threatening lerrers and mails
intimidating the Complainant and rhreatenjD8 to cancet the booki.g in
illegal and arbit.ary manner and ro forfeir the deposits by the
Complainant. That, since there were muttiple deductions from the
account of the Compta,nant and the projecr was hugely delayed, the
Complainant demanded retund of the ECS/pre-EMI Interest already
deducted as the deductions ivere ilegatand unitareral against the terms
ofthe agreement. tr is perrinenrto mentjon here that none ofthe denrand

letters had any reierence to the commitments otreturning the EMI/ECS

deducted by rhe HDFC bank It is evident from the acts of rhe

Developer/BPIP that the developer inrenrionally, mischievousty and

malicjouslykeprthecomplainanftrappedtheallonee/Complainant in irs

letters by deliberately deducting and wirhhotding the money f,rom the

accountof the complaioant.

I That even after a delay of 4 years rh€ project was nowhere near

completion since no oiter ot possession was ever made to the

Complajnant herein rill November 2021. The Complainantdemanded rhe

Refund ofamount al.eady deducred irom rheaccounrotthe complainant.
[lany e-mails we.e sent by th. Comptainant for rhe reiund ofthe amount
but the same were of no availto the Complajnant. The devetoper repl,ed

vide e-mail dated 23.11.2017 that the amounr would be refunded and

asked the complainant to wait rilt aurther insrructions. tr is perrjnent ro

mention here that during the period ot 05.12.2016 tilt 05.01.2022 an

anrotrnt of Rs.16,62,687l- has been i esally and wrongfuly deducted as

ECS/Pre E[1] Interesr amount from the account of rhe Complainant out

x

XV
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ofwhich only Rs.3,16,681/ has been refunded by rhedeveloper despite
several p.omises and communicarjons made by the Developer/BpTp
regarding refund of the wrongly deducted ECS/pre-E[4r rnteresr trom
the account ot the Complainant which clearly shows rhe high_
handedness and dominanr behaviour otthe Devetoper/BpTp.
That on 12.11.2021 rhe comptainant aSain calted the Developer and
requested to .efund thc pre-EMI interests pajd so far. BpTp committed
lo r.turn the t-l\4tlECS and ro .evert on e mait. Neirher rhe money came
to the account olrhe Conrptainant nor rhe email. On 01.07.2022 executive
of BPTP/Developer called the Comptatnant and iniormed that the Unit
has been termrnated and the Complainant woutd get the refund shortty
which was rollowed by the e-mad of rhe same date inrorming the
Complainant regarding the terminatjon of allorment. It was furthe.
informed by the Developerthat the unirhas been terminared and refund
amount has been given ro IIDFC.'rhe Developer turther refused to
interact with the Comptainanrs and direded then to conract HDFC bank
lor retund ofthe sanre. On enquiry irom the HDFC bank it has transpired
tha! the HDFC Bank has closed the toan account in an inapprop.iare
manner wjthout following the due process oi law and without seekjng

any approval/consent of rhe Comptainant and even withour iniorming
the Complainant of the ctosure derails of toan accounr by any mode of
comnrunication. That rhe HDFC Bank has atso worked hand in glove with
thc Developer/8PTP in thc presenr rransacnon and has duped the
Compl:inants of its hard,earned money

It is submitted rhat the Devetoper has taited to devetop the project and

otter the posscssion in acco.dance with rhe timplines ofrhe project and

started deductinS rhe ECs/Pre [Ml tnreresr in an arbitrary, iltegaland
unilateral manner. That the Developer/BpTp lured and trapped rhe

XVTI

xvll
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Conrplainant to cnrer into the transaction without rhere beingany jntenr

on the paft ofDevetoper/BpTp to detiver the projed in t,me. The offer of
possession was to be made in December 2016, bur the devetoper
miserably taited and commirted rhe breach of terms oi the agreemenr.
That the respondenrs have deiaulred, mis_.epresenred and cheated the
complainant by not completing the project in time and deducrjngthe pre-

EMI jnterest trom rhe accounr of the complainant which is agajnst the
terms ol the ABA. The Complainant has not received any amounr, or
details of rhe paynrents irom rhe Respondenrs despire severat requests
The Developer is trying to take benefir of its own w.ong which is

untenable as per rhe established taw and precedenrs.

XlX That, the Devetoper has cheated rhe Comptainanr and has

misappropriated its hard-earned money and breached the terms otthe
ABA and has failed to ofi€r the possession within 36 months from the
dare of the ABA. The Devetoper has iltegaly deducted an amount oa

Rs.13,46,006/- (Rs.L6,62,2A7. Rs.3,16,681/-) as ECS. Addt,onally, the

Complainant has made payment ofRs. 54,3s,637l_ towards rhe Booking
Amountand Ulvlls.

Xx. That, out of Rs.67,84,643/. rhe develop€r is tiable to refund of
Rs 35,94,839/ to the Complainant along with rhejnte.est irom thedates

ol respective payments as env,saged under the provisions of RERA Act_

2016 since the Developer has miserabty failed to give possession ot the
apatment in accordance wirh rhe terms of the agreement. Thar the

Developer is liable for breach of the provisions otsection 11, 12, 13, t8
and 19 oathe Real Estate Regularion Act- 2016.

Reliefsought by the complainantl

l he complainant has sought following relief(sl.

C,

4

PaEe 12 ol23
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-@-eunuennvl. Dj.ect the .espond€nt to refund ot Rs.
complainant aiong wtth interest.

5. On rhedate ofhea.ing, the authority explajned to the respondent/promote.
about the conrraventions as ajteged to have been commjtted in retation tose(ioD 11(4J [a] oithe acr to ptead guitry or not to piead suitw.D. Repty bv the respond€nt no. I & z

6 Th. respondenr no. t has conrested theconr
a. That the Comptatnanr b","r,","."",".,::'::; ::Hl:;,,;

rhe Responden r Lr nder the name and style o I 
,,ped 

esrat @70A,, tenkUvejy
applied tor the provisjonat atjorrnent of the Unit vide application formand was conseq uen tly alotred Unitno. C.
r 400 sq. rt. vide the provi.,"",, ",,",J1"::::"*:t:?iI;i:H:Complajnanr categor,calty and on hjs own votirion chose ro remjt rheprvmPnls r\ per rhe \ubvenUon jrnked pjdn.

b ThJr i,r"J tnc pro\r\ionrj a ormenr or lhe Un;r d Floor BLver!lgr.emenr {lhe ttrA.twa5 eye, ured berwe"r,n",rr, 
", "" 

r, ,rlrrr.c. At the outse! it needs to be noted that
ar otted to Mr syed Me.a, 

^r.". ";;;::,:l#l'J:"T:;:present Complainanr has been nted by Mr Syed Meraj Ahmad onjy. An
unsigned document srated to be affidavit I

svcd r{e.j lor signins on h". o"n",rnu, o,o'''" 
n"ex iafri authorisins

however, no spoA has be"" ","";.;;;:,:,r*:I,:";r.Tlil:the said rffidavit is unsjgned. As such, rhe Complajnr is bad tor non-
loinderotnecessarypartyand shoutd bedismissed on thjs accounritsejid. That u rs pertinent to note thar the Comptainanr had taken a loan trom
HDFC for disbursemenr ofpaymenb against the Unir and consequentl,

|i".',,.,^.-;-f
35,94,839/- paid by the
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a trjparrite agreement dated 23.01.2014
partres and HDFC

e Thar ar rhe ou.set. rr needs ro be crreeon(
wd. ooLnd,o mdkFrhedu.;;;;il,'',"-",.drheLomprd,nJnr
.o,*, , ,, ** o,,, on ,n;;;;,r"i",*,, *",st rhe un,r d5 per

!r,rdn') cNenby,hecomr, ;,;:;';".'*^*",,on.assurdnce and

un,r wrs d oh"d ro rne co;r-,""". ,1.'""'" 
t'*, pdvmenr rhar rhe

ro md&e rne fime,v ",-_-_- , 
oblgrtron or rhe compldinant

0.,",",*,"o,." 
",",",:,;;::;::,*,'""",on,a(6, 

oi,he Rpa,

, 
..n ,."- , , .no .., , 

", ;;;];#l:;he re evdn, pan\ o,,he

;:JH]:;:::::i:tu'nan"a,,ed 'ln 
mdh,ns ,he oue prvmen, a\ pe.

,,, ; ,.." ,::,: :.,.:oIron\ 
of the f8A. despirF ,everar remrnder\, e rasr pryment was

0a.0b.z0r?. r,r, r,." ;;;#;;r"mddebyrhecomprJ,nanron
ss.7r.804 {serr.pdymen, ,, ;*;;.;r;,, 

made the payrnen, or Rs

" 
rr sc R0, r oLr oi the r;;; ;; ;;; ;:1:1';nd7,hrou,h 

bdnk R\

B 
' 
J,ar rr w,rs caregorllrfly agreed berwecn rhi\encen, ihe,onr,rr dn;,.;";; ;1"'""'-srhdr 

rrme rsor thF

rhe re5pondenr hada rishr,. ,.,, ,,,;;.:'-*' 
t the'omphrnanr.

.",, 
", ", *"..,".;;;;:;;,",:"ffi:J::l;j:i:jil:,.,,":

h Thar as no,ed above. when the Respondent

I'iiljjiil j:'i:: :' I :;;,";::::"J': :::":,fl::1 l::::;",,, t.u..zutd rhe Compjdjnanr hdd mi(crdbl) faited In

,:":,::::::l':l::-men'i upon wh 
'i 
n ,he Responden, had ss,,ed

:",,",""., : ;.;;, :; ;#::;;.;,c.me 
i"nc""n e.il.,,h"

Rerponden on,", rr,, -;,.;:;;;;;: j,J:::#: 
:;::1,,"rr:::

was executed amonSsr the



L

&MftTfl
:,il:T,:'",," ffi t J. 
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complainantwith adequate notices Thus, theterrnination was heldto be

That furthermo.e, it is additionally noted that the due date ofpossession

as per clause 1.4 and 5.1 was 36+6 months from the date ofexecution of

the FBA. At this stag€, it is submitted that the benefit of grace has to be

given as has also be€n considered bv the Hon'ble Appellate Tribunal'

Chandigarh in the case titled as Emaar MGF Land Ltd vs Laddi

Praramiir Siogh App€al no 122 of 2022 that ii the grace period is

mentioned in the clause, the benefit ofthe same is allowed'

Hence, ihe subiective due date ofpossession comes ou t to be ?2 06-2017 '

It is also pertinent to mentron that the delivery olpossess'on was iurther

subtect to/or.e noieure circumstances, as noted in clause 10 1" which is

reiterated as under:

101. The Sellet/Canfuhing Pattv shdlt nat be held rcsponsible or

i,ire a, nor pea.qas orv at n' obt oouon' ot und"tukno:
,i.l,ai,"' ",,,,eq"*-; | '"hpenotda\Pt p'a"ated due

t.1r\" Uo,eutc'a' a^ t nefinPo ta rtotv I 1a

ep".t rr"Inir," *'"tirr"rs act of non-pavment bv the Complainant' the

Respondentwas adversely affect€d by various co nstruction bans' lack of

availability oi b!tilding material, regulation of the construction and

developnrent sctivines by the judicial authorities including NGT in NCR

on account ol the environmental conditions, restrictions on usage of

ground water by the High Court of Punjab & Haryana' demonetization

etc. and other force majeure circumstaDces' vet' the Respondent

completed the construction ofthe Pro)ect diligently and timely' without

imposingany cost implications of the aforementioned circumstances on

thc Complainants and demanding the prices onlv as and when the

construction was being done' That all these circumstances come witbin

the purvi.w of the /orce mo./e're clausc and hence allow a reasonable

time to the ResPondent.
Paae 16 of23
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p. That the Respondent, despite grave detaults on parrofth€ Complainant,

earn estly fLrlfilled jts obtigation under the FBA and completed the project

as expediriously as possibte in the iads and circumstances of the case.

The delaults committed by the Comptainanr and due ro various facto.s
beyond the control of the Respondent afiected the constriction of the
prolect. However, despire rhe same, the occupancy certificate was
attarned by rhe Respondent on 16.10.2020.

That the Respondent has complied with at1 of irs obligations, not only
with respect to the FBA with the Comptajnant but also as per the
concerned laws, rules and regutations thereunder and the local

authonties and atso rhe TpA with HDFC.

q. That nroreover, it js essenrial to stare atthis instan€e thar rhe Respondent

has already transierred the ownership ofthe Unit to a third-party as the

Unlt has been sold ro Harendra Rory, Nitesh Roy, and Rakesh Roy who

enjoy the complete rights and ownership over rhe Unir via conveyance

deed dated 19.01.2022 bearing vasika number 12S24, hence, any .eliet
against the said Unit cannot be imposed upon rhe Respondent as the

Respondent has no right ortitle over the said Unir
.. That the facts and circumstances otthe present case reveal that rhe

Complainanr has no right or tien over the unit in question. Theownership

as well as the physjcal possess,on ofthe Unit in question is enjoyed by a

third party afrer the Unir ofrhe Complainanr was vatidty terminated.

s. That without prejLrdice to the contentions and rights ofthe Respond€nt,

it is submitted that upon the uphold oarermination and deducrjon of 100/o

ol the total sale p.ice, no amount remains to be payable on pa.t of the
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t. The alorementioned calculations reveal that exc€ss amount has been

paid by the Respondent and it is actually the Complainant who is bound

to make the payment ofthe excess amount paid. Accordlngly, the present

complaint should be dismissed andlor the Complainant should be

directed to make the payment ofthe excess amount ol Rs- |,75,592-7 | / --

Reply on behalfofRespondent no. 3

a. That the answcring Respondent no.3 i.e. HDFC Ltd now as HDFC Bank

Ltd is no way conce.ned with the present compiaint except that it had

sanctioned and disbursed th€ Home Loan in terms and conditions ofthe

Home Loan Asreement (Loan A/c No 609831482) and Tripartite

Agreenrent dated 23.01.2014. However, f,or the sake ol brevity, the

answering respondentis filing thls reply.

b. that the mandate oi Real Estate (Regulatory and Development) Act of

2016 is to protect the interest of home buyers from the delays and

detauhs on part of the errant developers. The subiect matter of the

present Complaint has arisen due to the alleged default on part of

Respondent No. I & 2 in timely construction and handover ofthe proiect.

tlowever, the Complainants have decid.d to wrongly implead HDFC Ltd

now as HDIC Bank Ltd. as Respondent no.3. The Complainants have

cbosen to ignore the fact that the relationship ofHDFC Ltd now as HDFC

Bank Ltd. and the Complainants havearise. outa Loan agreement which

has no correlation whatsoever with the builder. 1n the humble

subnrirsion of thc answering Respondent. thrs Hon ble Authority lacks

jurisdjction to issue any dircctions or orders to any other person o.

entity who is not apromoter, realestote ogent or dllofee and Respondeni

no 3 being the lendcr, does not fall under any of the aiorementioned

.ategories. Ihe rnstant complaint is liable to be dismrssed on account ol

mis joinder of parties Th. domain of services provided by the



Respondent no.3 is complerety separare and independenr ofRespondenr

No. 1 and hence the Complainants ought to be dismissed as against

Respondent No.3 on account of tack of iurisdiction.

I. Finding on obiections raised by the respondent.

F.l obiection regarding force naieu.e condiflons:
8. l he respondencpromorer alleged rhat the construction of rhe projecr was

delayed due to force majeure conditions such as orders oiHon,bte Supreme

Court oflndia to curb pollurion jn NCR, various orders passed by NCT, EPCA

a.d non payment of insralnenr by diflerent allotrees of rhe projecr but all

the plcas advanced in rhis regard are devoid ofmerit. As per the flat buyer,s

ag.eemenl, the due dnte of handing over of possessioncomes out ro be

22.062017.Thc cvenrs such as Hon'ble Supreme Court otlndia to curb

pollution in NCR, various orders passed by NCT, EPCA were aor a shorrer

duration oatime and were not conrinuous as there js a detay oimore than

three years and even some happeningafter due date of handing over ot
possess ion. Thus, the p romoter,respon denr cannot be given anyleniency on

based ofaroresaid reasons and plea taken by respondent is devoid ofmerits.

Findings on the reliefsought bythe complainant.

G.l Dire.t th€ respondent to refund the patd-up amou.t atonSwith

interest at prescribed.ate.

The conrplainant was allotted a unit bearing no. C 74,SF, 2fr Floor

admeasuring area 1400 sq. ft. jn rhe prolect oa the respondents named

"Pedestal @70A at Sector-70 & 70A, Gurugram for a totalsale consideration

of Rs.1,31,79,217l- videallormentletterdated 11.11 2013.Afloorbuyer's

agreement was executed between rhe conplainanr, respondenr no.1 and 2

on 22 l2 2013 unde. subvention scheme. Thcrcalier, a rri partite agreemenr

was also executcd between the complainant, respondent no. 1, 3 and

lSHARERA
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Housing Development Finance Corporation Limited on 23.01.2014 for

financing the purchase ofsaid unit.

10. The complainant has submitted that as pe. payment plan agreed betlveen

th. parties vidc buyer's agreement dated 22.12.2013, the complainant was

obliged to make payments forthe f,rst2 stages ofconstruction and the same

were duly paid by him. On 06.11.2013, the.espondents made a demand ol

Rs.35,99,948/ on achieving the milestone "start ol construction". Then

.espondent raised the demands ior milestone on casting of 1i and 2,, floor

slab i.e., demand letters dated 18.11.2017 and 12.02.2018, the complainaDt

had railed in making the complete payment. Therefo re, th e respondents have

submitted that they have raised all the demands as per the payment plan,

but thc complainant had miserably failed iD making the complete payment,

upon which, the respondents had issued three.eminders, and upon the

continuous non compliance on part ol the complainant, a last and final

opportunity letter was issued by the respondent on 19.11.2018 whjch

cdtegoricauy notcd that upon the non-payment by the complainant, the

complainant will have noted to have waived his allotment. tipon the

continuous act of non-paymenf the unjt was terminated on 01.07.2022

Further, upon the termination olthe uni! the respondent rightly forfeited

the earnest money and other noh-refundable amounts and refunded the

balance Rs.31,89,804/ to HDFC Bank, who the.eupon, closed the loan

account of thc complainant, as evident from the Bank NOC/Loan closu.e.

Now lhe question beiore the Authority is whether the cancellation made by

ihe respondent vrdc cnraildated 01.07.2022 is valid or not.

11. On consideration oidocuments available on record and submissions made

by both the parties, the authorityis otthe view that as per the payment plan

agreed betlveen thc parties, the complainant was obliged to make payments

on tjme. tjven otheMise, as per clause 7.2 of the buyer's agreement dated
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22.12-2013, the complainant was sotely tiabte to make payment of the
outstanding due Instattments In thc evenr of any drsputc arising out of the
agreement.ltis notable rhatthe respondents have sent severat remioders as
per the payment plan agreed between the parties, before jssuing a final
demand notice dated 19.11.2018 giving tast and tinat opportuniry to rhe
complainant to compty with irs obligation ro make payme.r ofthe amounr
due, but the same having no posirive resutrs and ultimately teading to
cancellanon of unit vide enait dated 01.07.2022. Further, Section 19(6) oi
the Act of 2016 casts an obtigation on the allortecs to make necessary
payments in a timely nrnnner. Hence, canceltarioD ofthe unrt in view otrhc
terms and conditions of the payment plaD annexed wfth the buyer,s

agreement dated 22.12.2013 is held ro bevalid. Bur while cancelling the unit,

it was an obligat,on ofthe respondent ro return the paid-up amount after
deducting the amount of earnest money. However, rhe deductions made

from the paid-up amo u nr by the .espondent are not as per the law ofthe tand

ldrd down by the Hon bte apex coLr.t ot rhe tand in cases ot Mauta Bux VS.

Union oI tndta, (1970) l SCR gza ond Siritot KB. Ram chondra Rol Uts.

VS. Sarah C. Uts., (2015) 4 sCC /34 and wherein tt w as hetd that lorleitu re
olthe atnaunt in cose ofbreoch alcontract nustbe reasonabte and iJforfeture
rs in the noture of pena|ry, then pravisions oJ section Z4 afContract Act, !872
arc ottached ond the party so fo*iting must prove actuat danages. Aftet
concetkiron al allotmena the flot remoins \uith the builder as such there js

hordly ony octual donaga Narionat Consumer Dispures Redressal

Conrnrissrons n CC/435/2019 Ranesh Mothota yS. Emaar MGF Lo d
Irrnited (decided on 29.a62020) and Mr. Saurav Sanyat ys. M/s tREo

Private Linited llecided on 12.04 2022J irnd toltoive d in CC/2766/2017 in

case t'tled as.Iayarr Singhal and AnL VS. M3M Initia Limited itecided on

26.07.2022, hal(l that lA% of bostc sole ptice is rcosonoble onount to be
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Iorfeited in the nane of "earnest noney',_ Keepingin view the principl€s laid
down in rhe flrsr two cases, a regulation known as rhe Haryana Real Esrate

Regulatory Authoriry Curugram (Forfeiture of earnesr money by the
builderl Regulations, 11(5J of 2018, was brmed providins as underl

"5, AMOUNTOF EARNEST T'OI,IEY

S.enatio prior tothe Real Esttzte (Regutotionsond Developnent)

Aca 20 1 6 was dillerent Frouds were cotried aut without any leor
as there wos na low lot the sone bur no||, in vie|9 of the above

lbcts and toking into corsiderotnn the judaenents of Hon,ble

Notionol contuner Dispubr Redt5rol Connission ond the

on ble sup.ene cou ol haio, the outhont! is al the vew thot
the latkiturc anatnl of the ea est naney sho not qc@d

morethon 10%oltheconsktetun on nt of the reat estate

i,e. opoftmdt /plot /bu .llng os the cose noy be n oll ses

wherethecancelonan afthelot/unt/ptot b node by the buildet

tn o unita|etalmonnet or the bulet htends to\|ithdtoe Jron the

prc)ecland an! ogreenehr cantainkg ony ctouse contory ta the

oloresoid regulatiorsshollbe void and notbinding on the buyeL

12. Keeping in view the aforesaid fadual and legal prov,sions, the

respondenrs/promoter is directed ro refund the paid-up amount of
Rs.35,94,839/- after deducring 100/0 of the basic sale considerat,on ol
Rs.|,31,79,217 / being earnesr money along with an jnterest @11.10% p.a.

(the Srare Bank of lndia highest marSinat cost of tending rate (MCLRI

applicable as on date +2%J as prescribed under rule 1s oithe Haryana Real

Estate (Regulation and Developmentl Rutes,2017 on the refundable

amount, f.om the date ofcancellation i.e.,01.07.2022 tilt actual relund ofthe

amount within the timelines provjded in rute 16 otthe Haryana Rutes Z0t7

ibid.

H. Directlons ofthe authority
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13. Hence, ihe aurhoflry hereby passes rhis order and rssues rhe tojjowrng

directions under section 37 otthe Act to ensure compt,ance of obligations
cast upon rhepromoteras per rhe function entrusted to rheauthoriry under
section 34[f):

i. The respondents/p.omorer is d,rected to refund the paid_upamou.t
ofRs.35,94,839/ afrer deducring 10% ofthe basic saje considerar,on
ot Rs_ t,31,79,217/- bei.g earnest money along with an inrerest
Gr11.10',/o p.n. (rhe State Bank of lndia highest marsinat cost ot
lending rate (tvjCLRl appticabte as on date +2%) as prescribed under
.ule 15 of the Haryana Real Eslat€ (Regutation and Devetopmenrl
Rules,2017 on the retundabte amount, from the date ofcanceuat,on
i.e., 01.07.2022 till its realizarion.

ii. A period oi 90 days is gjven to rhe .espondent to compty with the
directions given in this ordcr and iaiting which tegat consequences
would foltow.

Complaint stands disposed ot
File be cons,gned to registry.

Dated: 11.04.202s

t4.
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4^,,*r^-l
Chairman

Haryana Real Esrate
Rcgulatory Aurhority,


