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1. The preseDt cornplairt dated 14.05.2024 has been filed by the

complainants under section 31 of the Real Estate (Regulation and

Developmentl Ac-t, 2016 [in short, the Act] read with Rule 28 ol the

Haryana Real Estate lRegulation aDd Developmeno Rules,2017 (in short,

the Rulesl for violation olsection 11[4)(a) oftheActwherein it is inter alia

p.escribed that the promoier shall be responsible lor all obligat'oDs,

r.sponsibilities and lunctions under the provision oith€ Act or the rules

and regulations made thereunder or to the allottee as per the agreement

lor sale exe.uted inter se.
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A, Proiectand unlt relat€d dotails

2. The part,culars ofthe project, the details ofsale consideration, the amount

paid by the complainant, date of proposed handing over the possession,

delay period, ifany, have been detailed,n the following tabular formr

S, N,

1 Vrpul Lavanya, se.tor-81, Gurugram,

2. Proiectarea ,l

Nature uf the prote(t Croup Housrng conrplex

4 26 of 2010 drt.d 18.03 2010 valid upto
t1.03.2020

Graphic Resea.ch consultant lndia and

L RER^ ReBhtered/ not Resistercd ccM/283/2018/lsdated
r 1.09.2018 valid upto 31 08.2019

out ottotalarea of:10.512 a.res only 2.282

21.r0.2077

lPlse 43 ofcomplaintl

102,tower 03

hase 74 ofcomplainil

9. Unitarea admeasurins 1670

lpaee

sq. ft

l0 27.70.20t7

t1 Date of FIat Builder 24.LO.ZOll

IPase 42 of
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8.1 Time ol ha ding over the

"-.-the vENDAE praposes to handover the
possession of the Flat \rithin a penod 0136
(ThirE-Six) months from the date of
si g hi n g of thi s Agre emen L T he V E N D E E (S)

agrees and unde reton.ls that the VENDOR
shall be entitled to u gtoce period of 90
days, after the expiD, oI 36 (Thiry-Six)
mont,i' lor applying ond obtaining the
occupotion certilicote in rcspect ol the
gtouphousing cotupte\.

ll)ase 49 of compl.iiltl

Ducdrteofpotsession 24.01.20t5

[Calculated lrom the date olexecution of
agreement plus Srace period of 90 days
allowedl

ll T.trl s,le.nnsideration Rs.66,66,433/-

[r\s per SoA dt.
complaintl

02-04.2024 at paqe 74 ol

t5 Amount paid by the Rs-67,27,+53/

[As alleSed by complainant at page 11 ot

1ar. Occupation certifica{€
/Completion certilicate

B.

al

Facts ofthe complalnt:

The complainant has made[he following submissiors in the complaint:

i. That having the compl+inant booked the apartment in Proiect vipul

Lavanya, sectoF81, Gu.li8.am, Haryana. That the complainants were
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got Builder buyers agreement and payment schedule dated

24.10.2011 in which mentioned allotted unit 102, 1n floor, tower

no 3 tentatively super area admeasuri ng 1 6 70 S q. fit. & Total sa1.

value olflat was about Rs.65,65,981/ .

Thnt the conrplainant had already paid the amount ol Rs.

61.27,453/.'lhe complainants paid the amount as per the payment

plan mentioned in the BBA.

That as per clause 8.1 of the BBA the respondent undertook to

complete the construction work ofthe tower rn which the unit ol

the complainants are siiuated within the period of 3 years from thc

date ol execution of agreement and thereaiter 6-moDth gra.c

penod lorapplyjng oC in rcspect ofthegroup hous,ng complex.

Thrt one sided development agreement has been one of the core

concerns ol home buyers lhe terms ol the agreement are non

negotiable and a bLryer evetr ifhe does not a8rcc to a term, there is

no option of,nodiflying it or even deliberating it with the builder.

'Ihis aspect has often been unfairly exploited by the builder,

wherebythe builderimposes unfairand discriminatory terms and

That the respondent till date been at dcfault in granting the

possession oithe said premises and the construction ofthe project

is not yet conrpleted. The respondent had not even obtajned 0C of

the snid torer no.3.'lhat as per the lloor buyers agreement the

stipulated date ofdehvery was 21.01.2015 and a period oi5 yea.s

had gone by and the respondent has not becn able to fulfil their

promise to delver the possession counter to thrs the resPondent
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100% payment towards the sale consideration of the

C.

D,

tl

The complainants a.e seekingthe following rclief:

The complainants have sought iollowing relief[s):

a Djrect the respondent to deliver the physical possession ofthe unit

along with delay possession charges.

Reply filed by the respondent.

'lhe respondenthad contested thecomplainton the lo llowing grou nds:

a. 'l'hat the present conrplaint is baseless, misconceived, mala nde and

the same d eserves to bedismissed with costs fortheiollowing,among

other, preliminary objections, which are wilhout preiudrce to each

b It is a matterolrecord thatsomethird parties had filed litigation titled

as vardhmao tbushlk v/s Union of lndia &ors. wherein the

Hon'ble NC'l white corsiderirg the degradation ofenvi.onment lvas

plcased to .estrain or stop the construction activity in the region of

tlelhi and NCR. It is peitinent to mention here that Govt. of Haryana

was a party and is well aware of the entire litigation who passed

cenain directionsto aU drc dcvelopersto stop thc construction \!ork.

The company through )etters, individuallyto al1 its allottees,ncluding

the complainants, informed about the stoppage of work ol the

aibresaid project. But when the restrain order got vacated the

company again startcd .onstrction of the project and successtully

completed the project and thereafter applied fo. the occupation

certiticate trom the competent authority vide its letter dated

03.04.2018. Thc srant ofthe occupation certiflcate as on date is undcr
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consideration at the office of the competent authority and the

company is hopeful that it will soon get the certificate ofoccupation

fro nl the co m pete nt a uthority. Tho ugh, the pe.m issjve possessio n h as

been handed over to the complainant upon his acknowledgment and

It is respecthrlly subnlitted that the complainant is aware that the

projeci has been completed and company has also applied lor the

occupation certiiicate fron] the conce.ned competent authority and

upon grant oisuch occupatjon certincab the conveyance deed shall

be executed, but stillt e complainants with malafide intention chose

dre authonW to agitate their irivolous claim.

That the pftrsent conrplaint is not maintainable and the Regulatory

Authority has no jurisdiction whatsoever to decide the present

complaint. That no cause ofaction has ever accrued in favour olthe

complainants to filc rhe prescnt complaint bclore the Regulatory

Authority. The complajnt being without any cause ofaction is liable

to be dismissed on this groundalone.

It may not be outolplace to submitthatthe statement ofobjects and

reasons of the RER^ inter-alia is an attempt to balance the

interests ol consumcrs and promoters by imposing certain

responsibilities on both. It is submitted that the complainants have

never been at all aggrieved and do not iall under the definitjon ol

ass cvcd person, butslillby filing such lalse, trivolous andvexatious

conrplaint, the complainants are not only harassing the respondent

company to succumb to their illegal demand, but by fil,ng such talse

complaint, theyare islerdine theAuthority.
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6. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

deckled on the basis olthese undisputed do.uments and submission made

[. lurisdiction ofthc authority

7 'lhe authority observed that it has territorial as well as subject matter

ju risdictio n to adju d icate the present complaint lo r the reasons given belo!!:

[. ] Territo rial iurisdiction
8. As per noiification no. 1 /92/2017-\ICP dated 14.12.2017 issued by l'own

.Dd Country Plannrng Departnent, Haryana the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entjre Gurugram District for all

purpose !!ith olfices situated in curugram. ID the prcsent case, the project

in question is situated within the planning area of Curugram District,

theretbre this authority has completed territorial jurisdiction to deal rvith

the present complaint.

Il. II Subiect'matter jurisdiction

9. Section 11(4)(a)olthe Actprovides thatthe p rornoter shall be responsible

to the allottee as per agreement for sale. Section 11(alta) is reproduced as

Complaint no. 1874 ot2024

ri) rne pronoter snotr
tol be responsible lot olt ollisationt r5p nbititi* and fun.ti@s undq

thp ptovts oo: ol th,s A.lot e rulet ond rcqutations nade $*eunda
o, totheatlo eetot petthpose"nentkt tulc.o.totheafficto on ol
otton ?e\. os thp tu\e qdy be. h the .onvE on.e ot ott thp opottdad.
Dtar o,bdlatnns,o. tha,a.e aot bp to thpallo p"' otthe.ond@
oreot tot\e osooot on ot otlo|ees at the,aaoeten. outho tt. osthe
.aftnaybe,

s@tion 34-Fun.rions ol the h].thotity:
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t0

t.

!.1 Obiectionregardingd€layincompletionof.onstruction

to force maieure conditions.

tl

rhrs reg.rrd arc devo d ol mciir.

GURUGRA[/
34A of the A.t pravit)es to en*re campliance oJ the obligotions cost upok the

pronotert the ollottes an| the reol estate agehLt under this Act and 6e
rules ond legulations nade lhereundeL

So, in view ofthe provisions pfthe Act of20t6 quoted above, the authority

has complet€ jurisdiction to d€cide the complaint reSarding non-

compliance of obUgations !y the p.omoter leav,ng aside compensation

which is to be d€cided by the adiudicating officer if pursued by th€

complainant at a later stage.

Findings on th€ oblecdonsfaised by thE respondents:

'lhe respondents raised the contention that the construction olthe Project

wJs delaycd due to torce nrajeurc conditions ch rs the orders ol the

N.rtional Green Tribunal, Hon'ble Environment Pollution (Prevention and

conrrol Authority), Haryana State Pollution Control tsoard, but all the pleas

12. i\ builder buyer's agreemeDt for uflit no 102, tower'03, was issued bv

rcspoDdent to conrplainants and the same was executed on 24.10.2011.

'lherefore, thc due d.te oi handine over of possession is taken fronr the

clause ol the rgreeDcnt and the dcliv.ry date stil)ul.rtcd hom the deli!cry

period in the agreement comes out to be 24.01.2015. 1 he events such as the

.rdpr nl rhe N.iional Green Tribunal. Hon'ble Invironment Pollution

(l,reventioD and ControlAuthority), Ilaryana State I)ollution ControlBoa.d,

llon'ble Supreme Court prohrbiting construction in atrd around DelhiaDrong

others were for a shorter duration oftinre and were l)ot continuous as there

is a delay of more than tcn years 3nd even happening after due date ol
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handing over ofpossession. Tbere is nothing on record that the respondent

has even made an application for grant ofoccupation certificate. Thus, the

promoterrespondent cannotte granted any leniency fot aforesaid reasons.

It is well settled principle thFt a person cannot take beneflt of his own

wrongs.

c. findings on the reltefsought by th€ complalnants.

(;.1 D irect the respondent to deliver the physical possession of th

unit along with delaypossession charges.

13. In the presert conrplaint, thp complaiDants intend to connnue wrth

project and are seeking delay possession charges as provided under

proviso to seclion 18(1) oithe Act. Sec. 18[1) proviso reads as under:

Se.tion 1 A:. Return ol aDtount and conPensotion
)1t[)) 1l nie yotnotetlutls taLanpleteat a unablcta glrepossessloh

oldn aratment,plot, ot buildina, -
Prcv ed thot whete an allattee doet aot intend towthd.aw froh the

pra)ect, he shull be poid)b! the pronoter, tntetest /., ever! month oI
leta!, till the hdnains LNe. ol the posession, ot ttch tute os noy be

prcscnbetl '

14. Clause I of the buyer's agreemen!provides for time period for handing over

ofpossession and is reproduced below:

8.1 Time of handilg ovet the Possessloh

"..,the V|ND1Rproposes ta handavet the pase$ion ofthe
Flot within a period of 36 [thittt'six) nonths fron the
dote oj silning of this AsreenenL The vENDEEIS) oslees
and undetstands th.t the vENDaR sholl be entitled to a
gnce period ol9a dols, oJter dre expirJ ol36 (fhtrty Six)
hontl)s, far applyintt uhd abtalning thc accupotion
ceniLuk in rcspecral the sraup ho&np cotnPlax.

IEnDhosis Supphed)
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Due date of possession aDd admissibility of grace periodr 'lhe

promoter has proposed to hand over the possession oithe said unitwithin

ir period of 35 months from the date oi signing of this Agreement and

lurther provided in agreement that promoter sball be entitl€d to a period

of90 days ("Crnce Period") atier the expiry of36 ['l'hirty-Six] months, n)r

applying and obtaining the occupation certilicate jn respect of the group

housing complex. The period of 36 months expired on 24.14.201,4

(calculating ironr the dat of execution ot buyer's agreement ie.,

24.10.20r 11.

The Aurhority put rcliance on the judgement dated 08.05.2023 of Hon ble

Appellate Tribunal in,4ppeal No.433 o12022 titted as Emaar MeF Lamd

Linitedvs Rabia Tiwari and vogesh Tivrari wlrctenr ithas been held thrt

if the allottee wishes to contrnue \{ith the project, he irccepts the tcrr) of

dre asreement regarding grace period of three months ior applying and

obtaining the occupation certificate. The relevant portion of the order

dated 08.05.2023, is .eproduced as unde.:-

',1s rct oforc:a ctou\e ol thc alrceDlent, pose$ton al the unit wos to ht
ddtveted winnr 24 n0nths lrotn the laE alexrunan olthe asreenent t e

b, 07.A3 2A14. As per the ubove soid cloue 11(o) of the aqreenena o grdLe
pqiod .J 3 nonths lot abtoiring ,ccuPotion Certil.ate etc hos beeh

pt.lidcd 1hc perusot althe t)c.rpottunCe iltcote doted t1 t1 2020ptoced
ut pule no 317 aJ the paper boak teveob that the appelloht'pronoter has

upptied lot )]|ant al a.tupotioD cettifrcote on 21 a7 2a20 whtch was
ulhn)ateltllronredo.11112a20 1t L ul\a||ell knn\rn tlrlt tttokes ine La

appu ond obtnn jccuputrah ti,tilXdte fron the nndn)ed outhonty As

pet secLioh 13olthe Act, Ithe Prokd aJthe pronater B .lelaled ond fthe
ollottee w6hes to \|ithdrow tt?n he hos the aption to wxhd.ow lron th.

oiect ahd seek rcfund al the unouht or il thc ollottee.loes nat intend to
\riLh&atr tont the p.ate.t otld wishes to cantinue wih the pra)ect, the

alt.ftcc k b ne pud int.tcn b) the !otnotet Jateatl) nanth olthe delo! tn
aw apaior ]i Ltt allattee ||1sh.\ to iithue with rtre ptuje.t, he occepts the

knn al Lhe uqeetnent resallu! gtoc pe.iod oltlrc. uanths fa. opplvin!
ond obtoin s the oc.uPation .cnicut.. So, in view of the above said
ctrcunstonces, the appelldnt'pronoter is entitle.l to ovoil the gtuce
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period so provided in the agreement lor appuittg on.l obtoining the
O.cupotion certificate,l hus, \rith inLl^ion algtoQ Enod of3 nanthsat
pet tlte p.av&ans in claute )t lo) ofthe osteentcnt, the total conpletian
pe ad be.ane\ 27 nanths lhus, the due date aJ delivery ol potsessioh

contes outh a7 a6.2A14.',

17. Therelore, inview ofthe abovejudgement and consideringthe p.ovisions

ofthe Act, the authority is ofthc view th.rt, the pronroter is entitled to avail

the grace period so providcd in thc agreement lor applyingand obta'Ding

thc occupation certjiicate. Therefore, the due date oi handing over of

possession comes out to be 24-01.2015 including grace period of90 days.

18. Admissibility of delay possession charges at prescribed rate of

interestr The complainants are seeklng dclay possession charges at the

prescribed rate. P.oviso to;cdon 18 provides thatwhere an allottee does

notintend to withd raw fro m the project, he shallbe paid,bythepromoter,

irterest for every month of dclay, till the handrng ovcr of Possession, .rt

such rate as may be prescribed and it has been presoibed unde. .ule I5

orthe rules. Rule 15 has been reproduced as under:

Rule 75, Plesnibed rote of interest' [Proi.o to section 12, section 1A
ond sub+ection {1) ondsl,bse.tion (7) ol se.tion 1el
t1) t:u the pupolt aJ pnn,iJ. to se.rotr 12: ftttto laj a d sub

e.ti'l\ 14) ond (r) al se.ttan 19, tl1e tntcrcn ot the rcte
ptesiihed'shall be the Stote Buhk ol tndio hilthest Dtursinolcatt
.lhnains roE +2%;

Pror ed thot in.asc ttte Stote Bahkallndia narginal cost of
ledding rcte (Mclll) 6 not ih use, it shall bc .eploced b! such

behch,nork lendnlt .dtes which the starc ttork aJ lndio noy fx
tatn, tr.ritnt farhntllnlt ta th! gerenl FubhL

19 'lhe legislature rn rts wisdom in the subordrnatc legidation under rulc l5

of thc Nrles has determined the prescribed rate of interest. The rate of

interest so detennined by the legislature, is reasonable and ifth€ said rule

is followed to award the intere*, it willensure unLIo n practice in all tIe
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date i.e.,04.04.2025 is 9.10V0. Accordingly, the prescribed rate ofinterest

willbe marginal cost oflending rate +2yo i.e.,11.100/0.

21. Rate of interest to be paid by the complainants in case of delay in

making payments- The definition ol term 'interesf as defined und.r

sect,on z(za) ofthe Act provides that the rate ot interest chargeable lrom

the alloftee by the promotel in case of default, shall be equal to the rate of

interest which the promoten shall be liable to pay the allotte€, in case of

delault. The relevantseclioi is reproduc€d below:

made by the parties regarding contravention as per provisions of the Act,

the authority is satisfied that the respondent is in contraveniion of the

section 11(4)(al oftheActqy not handing overpossession by the due date.

By virtue ol clause 8 of the buyer's agreement €xecuted between the

Consequendy as per webete ot the state Bank ot lndia i.e.,

sbi.co.in. the marginal cost of lending rate (in shorl MCLR) as on

' tzd) nteren' Dleahsrhe rotes afintercst payoble bythe p.onatetarthe
ullottee, asthe cose no! be.

I:xplanatton. Forthe putDose ofthis claue
the rote ol )nterest cho.lteable lran the d ottee by the ptonoret,
n.dse ollefartt, shollbc atolto tt{ rote ol t tenwhtchthe
prcnoter sholl be hnble h p.td1e ollottc., n) cate ol.lefouttj

(ii) the it,ld5t poloble by tt)e Prctnotet to the ollotee shollbefron
the doh'the pranotet rcceived the onauntat an! Pdtt thereoftill
tte oa " the oaoun' o' po4 thercal and tatPtb t the.ea4 i-
-ttidaa old t\? nterer poyable byt\?rlto ee'ath" p,oqoP,
sholl b. fron the date the olloftee delouh\ in Palnent to the
p.othoLer till thc daie it is poitt"

22. 'lherelore, intercst oD the dela) payDrcnts lronl the complainant shall be

charged at the prescribed rate i.e., 11.10% by the respondent/ pronroter

which is the same as is being graflted to the comPlainants in casc of

delayed possession.harges.

2.J On consideration ol the dommcnts available on record and submissions
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parties on 2410.2011, the possession of the subject flat was to be

delivered within a period ol 36 months from the date of sigDing ol this

AEreement. tor the reason above, the due daie of possession is to be

calculated from thedateolexecution of buyer's agreement 24.10.2011 and

rt rs further provided in agreement that promoter is cntitled ior a grace

period or90 days. As lar as grace period is conc.rncd, thesame isallolved

lor the reasons quoted above. I herelbre, the due date of handing over

possessjon comes out to be 24.01.2015. However, the respondent has

failed to handover possession ofthe subject apartment io the complainant

till the dnte of this order. Accordrngly, it is the failure of the

rcspondcnt/pronroter to lullil its obligations and responsibilities as pcr

the agreement to hand over the possession within the stipulated period.

Thc authority obsc.ves thatthere is no document on record from which it

can be ascertaincd as to whether the respondent has applied lor

occupation certificate or ivhat is thc status ofconstruction olthe project.

Hence, this project js to be trented as on-going project and the provisions

olthe Act shallbe applicable equally to the builder as wellas allottees.

21. Accordingly, the non-compliance of the nrandate contained in section

11(41[a) read ivith proviso to section 180) of the Act on the Pa.t of the

respondent is esrablished. As such, the allottee shall be paid, by thc

promoter, interest lor every month ofdelay irom due date otpossession

i.c, 24.01.2015 till valid oifcr ol possession plus 2 months after obtaifiig

occuparion certilicate lronl thc competent aulhonty or actual handing

over of possession lvhichever is earlier, as per section 18[1] ofthe Act of

2016 rcad with rule 15 oathe rules.

11. Directions ofthe authority
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Hence, the authority herehy passes this order and issue th€ following

directions under section 37 ofthe Act to ensure compliance ofobligations

cast upon the promoter as per the iunction entrusted to the authority

under section 34(0:

i The respondent shau handover possess,on ol the unit to the

conplainants as agreed by the respondent ,n terms of the builder

buyer's agreement daled 24.10.2011 executed inter se parties in

terms oa section 19[10) of the Act and is further d,rected not to

create any third party iight aSainst the said un,t.

ii. The respondent ,s diretted to pay delayed possession charges at the

prescribed rate ofinterest @11.10% p.a. lor every month ol delay

hom lhe due date oi possession i.e., 24.01.2015 t,ll valid offer oI

possession plus Mo months after obtaining OC from the competent

authority oractualhanding over olthe unil whichever is earlier, as

per section l8[1] of the Act of 2016 read with uDder Rule 15 of the

Haryana Re.rl llstate (Regulation and Development) Rules,2017

lhe arrears ofsuch intercst accrued irom 24.01.2015 tillthe date of

ordcr by the authority shall be paid by the promoter to the

allotteets) within a pdriod of 90 days from date of this order .rnd

interest lor every month oldel y shall be Paid by the promoter io

the allottee(sl before 1oir orthe subsequent montb as per rule 16[2]

lhe respondert is direcied to issue a revised statement of account

aftc. adlustnrent ofdelayed possessiorr chargcs, and other reliefs as

per above tr ithin a pcriod ol30 days from the date ofth,s order. Thc



rgeable from the allottees by the promoter,

echarged at the prescribed rate i.e.,11.10%

moter which is the same rate of interest

all be liable to pay the allottees, in case of

ossession charses as persection 2(za) ofthe

Complrrnt no. 1874 of 2024

ed to pay outstanding dues, if any, after

r the delayed period.

ot to charge anything which is not

ions, if any stand disposed ofaccordingly.

J*^**
(Arun Kuma,

tory Aurhority, Gurugram
Dated | 04.04.20 2 5
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complainants are djre

adjustmentof interestl

The rate ol interest chr

in case of default shall I

by the respondeDt/pr

which the promoter sl

defaulti.e.,the delayed

The respondent is also

p:rt oibuilder buyer's

nrplaint ns wellas appli.r

e be consigned to r.Sistrl

U
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G

c26

27.
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