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ORDER

1. Thc present complaint dated 25.10.2023 has been filed bv the

complainanc under section 31 of the Real Estate (Regulat'on and

Developmeno Act,2016 (in shorr theAct) read witb Rule 28 orthe Haryana

RealEstate IRegulation and Developmenr] Rul€s,2017 (in short,the Rules)

for violation oisection 11(41[a) ofthe Act wherein it is interalia prescribed

that the promoter shall be responsible for all obligatjons, respons'bilities

and functions under the provision of the Act or the rules and regulations

made there under or to the allotteeas perthe agreement ior sale executed

A. Projectand unitrelated details
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2. The particulars of the projecl the details of sale consideration, the amount

paid by the complainants, date ofproposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:
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S. No.

1. Projectname and locatio "Element one", Secrot4T /49,
Gurusram

2 Naiure of the protect

:i

DTCP Ucense no. and 86 0f 2011 dated 20.09.2011
valid up to 10.09.2017

5. Sh. Nerender Kumar

RERA registered/ not Not Regrstered

7. 8-426, admeasuring 703 sq. ft
decreased to 689 sq. ft (2.1
approx.l

lPage no. 19 ofcomplaintl

L] Date of execution of buyers'
agreement

10.05.2014
lPase no. 17 oicomplaintl
5.1
Thot rhe co pany shdllundernomol

cncunstan@s conplete the
construction ol towet in which the sid
unit it tD be lacoted sithin o penod of3
years in oddinon b 6 nonths exrention
(sroce period) dhd subjecr b lorce
naiqre frcn the dote oJ qecution or
stort al constru.tion oI the t wet
whereih the sid unit located {whichever

IPase 24 ofcomplaint)
10 Due date of delivery of 1011201?

[calculated from the date of
execution of agreement plus 6
months grace periodl
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l1 Basic sale consideration

Total sale consideration

k.'12,76,050/-
[As per BBA ai page 20 of
complaint)
Rs.79,87,538/-

T2, Total amount paid by
the complai+ants

Rs. 44,04,44a / -
(As per soA dared 03.04.2024
pase 62 ofthe reply)

occupinon ce, nhcate 03.7t.2077
(page s3 of reply)

14 17.04.20\9
[page 55 of reply] along with a

demand ol Rs. 4A,29,594/-
towards the final payment
05.06.2019, 04.07.2019,
22.07.2019, 10.08.2019
72.O9.2079
fPase 65 -74 of reDlvl

Pre.:n.ellatioh letter t2.71.2079
(Pase77and7A of rcnl

compla'nr no 4914 of202l

B. Facts ofthe complalnt

. The complainants have made the following sub missions in the complainti

j. That the complainants bookcd an apartment in Prolect Element one',

Sector'47/49, Curugram. The complainants and respondent executed

Bujlder buyers agreement on 10.05.2014 in respect oiunit bearing no.

8-426 on fourth Floor Block- 8 tentatively super area admeasu.in8703

Sq ft. for a salevalueofRs 79,A7,53A/--

ri. The complainants hav€ already paid the amount of Rs. 44,04,448/- as

perpaymentplan mentioned in the BBA.

ii. That as per clause 5.l ofthe BBA, the respondent undertookto complete

rh. ..nstru.thn work ol the tower h which the unit ol tbe
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complainants is situated wlthin a pe.iod of 3 years from the date ol

execution ofagrecment and thereafter 6_month Srace period in case of

torce majeure events happened which halts or slow down the stage of

iv. 'lhat one sided development apreement has been one of the core

concerns ol home buye.s. The terms of the agreement are non

negotiable and a buyer even if he does not agree to a term, there is no

option of modilying it or eveD dclibe.ating it with the builde.. This

aspect has often been unfairly exploited by the builder, whereby the

builder imposes unfair and discrimlnatory terms and conditions.

v That respondent vide letter dated 17.04.2019 a letter ofintimation ol

possession of unit booked by the complainant iniormed that the

construction work of, the unit is complete. However, at this point the

rcspondent had notobtained OC from the competen t Authority.

vi. That vide letter the respondent further demanded the amount of Rs.

48,29,594/ whrdr is more than the agreed total sale consideration

values ofthe unit booked by the complainants.

vii. lhat the complainants after losing all the hope liom the respondent

after being mentrlly tortured and also losnrg conside.ntion amount as

constrained to approach this authoriryfor redressalofhis grievance

ReliefSought by the complainant

The conrplarnants are seekiDg th. following relicf:

[i] Direct the respondent to retuDd the entrre amount paid by the

complainants to the respondent alonB with prescribed rate oiinterest.

Reply filed by the respondent

5. The respondent has corrtesi.d thc complarnt on the iollowing grounds:

C,

,t,

D.
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That the present complaint is not maintainable. Further from the

conduct ofthe compla,nants it is outrightly clear that the complainants

are frequent litigators and their motive is to simply misus€ theprocess

otthe law and extort monies from the r€spondent.

That the present complaint has been filed on the premise that the

respondent-company has d€layed handing over possess,on orthe unit.

H owever, respond€nt company has never promised that the possession

will be given in 42 months [36+,6 months) but p.omised only to

complete the construction aLd thatt irnder no'.,1 circumstances onlv.

rompl.intno 4914 of 2023

'Ihat as the instant complaint has been prelerred by the complainants

on irivolous and un sustainaFle grounds against the respondent and tbe

complainants has notapproached this court with clean hands. It,s most

respectiully submitted that the complaint filed by the complainants is

not lnaintainable as the buyer's agrecment dated 10.05.2014 contains

arbitration clause that mandates the invoking of, arbitration

proceedings in the evert ola dispute between the parties which were

duly invoked. That the cqmplaints have categorically avoided this

disclosure irom their pleadings.

Th e respondent company firmly informed the complainants that timely

payment ol instalments is one of the most important factors which

constituted nornral ci.cumstance. However, the respondent'companv

did not get timely payments iiom various allottees including the

complai.ants. As per clause .1.9 of the buyer's agreement 'timely

payment was the essence of the agreement between the parties in

accordance i{ith the payment plan annexed with the agreement. Ihe

complainants have violated the very essence olthe buyerrs agreemetrt
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by not making the paynent according

liable to pay interest lor the same.

compl.rntno.4914 of 2023

That the respondenccompany had applied for the occupation

certificate o n 2 7.3.2017. Thereaiter, occupation certificate was received

on 03.11.2017 and the final call letter dated 17.04.2019 was sent to the

complainants to take ove. the possession olthe said unit after paying

the remaining dues. The Complainants bavc neither pa,d the

outstanding dues of Rs.48,29,594/- nor taken over the possession as

offered via finalcallletter by the company.

That as per Section 19 of the RERA Act, which enumerated the riEhts

a Dd o bhgations ol an allottee, an allottee is bound to lollow the paymeDt

plan and rn caseoldelayin payments is aurtherliable to pay intereston

the same.'l hat in the instantcase the oC was received way back in 2017

the.eafter possession was oflered in 2019 therefore, under no

circumstances the relief of refund is sustainable at this juncture. lt is

pertinent to note herein thaithe construction ofthe subject project was

achieved as per the promispd timeline but in the existence of pending

dues to be remitted by the co mplainants thc respondent could not havc

oliered the possession. That despite the fact thatan appreciable amou.t

remajns due and pending qn part ofthe complainants, the respondent

has:lready offered the possession.

to the payment plan and hence is

vii. Thus, on a bare perusal ofthe above, it is evident that the Complainants

herein are liable to take p0ssession of the unit as per the terms and

conditions oi the Buyer's Agreement. That this Ld. Authority in M3M

India Private Limited &Arlr.v. Sushila Bharuya [Complaint No. 1598

of 20191, treating the salid complaint as an application for non-

compliance of statutory otiligat,ons on part ofthe allottee in terms of
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section 34(0 of the Real

2016, held that the auottee

the possession of the unit,

complarnr no. 4914 ot2023

It is also pertinent to mention, that till the final call letter was issued to

the conlplainants, there was not even a whisper ol any issues oitimely

completion or over the terms ol the buyer's agreement. In lact, dre

issues being raised by the complainants, who are investors, wish to

.rbuse the process oi law for making gains not due to them. The

averments ofthe complainants.egarding the delay in handing over of

possession are nothingbut afterthought. Thus, in light ofthe above, the

complainants are bound to take over the possession of the said unit,

alter making the payment ofthe remaining dues.

That the .omplainants instead ol making payment oi their dues with

respect to the sard unit in terms of buyer's agreement started raising

ilivolous and baseless issues v,de her e-mails and letters. The

complainants hnve rais€d frivolous allegations with respect to

completion of wodr aod decrease in super area lt is pertinent to

meltion herein thar the respondent'company duly addressed all the

queries and concerns raised by the complainants and has also

dccreased the total payable amount adjusted according to the decrease

insuperarca Furthcr, thr compLninants have becn mercly tryingto find

some or the other uDreasonabl. fauhs with respondent to avoid theif

obligation to clear the dues. that in the first final call letter i.e. dated

17 04.2019 the demand might have been raised as per the ,nitially

agreed area of the unit which was an inadvertent crror and the sanre

was revised subsequendy as per the actual area oithe unit. That jt is a

Estate [Regulation and Development) Act,

was under a solemn obligation to take over

when it was provided to here, after paying
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matter oilactthat as on date the dues standingagainst the complainants

are on the basis of the actual area of the unit. that there exists no

confusion orcontroversy detrimentalto the said fact.

That it is most respectfully submitted that this authority has no

jurisdiction to entertain the present complaint the complainants have

noi come to this authority wjth clean hands and has concealed the

material facts. The complalnants have concocted a ialse story to cover

up theirown deiaults and have raised ialse and lrivolous issues.

Ihat the respondent has competed the project without any deficiency,

however the complainants have relused to take over the possession ot

theflatwhichhasbeenreadyformorethan4yearsl.om now Thatiris

the respondent company who is bearing the losses for which the

complainants are solely liable.

'I'hnt the complainants iLre investors and had expressed their

desire/irterest iD purchasing the said unit. The complainants

approached the respondent'company to purchase the said unit and

while entering into the agreement to purchasc the said unit, thc

complainants had satislled themselves fully about the rights, intercsts,

status and title ofthe respondentin the sajd project/unit and also about

the integ.ity and the Coodwill of the respondent. Accordingl, the

conrplainants, lully capabl. oi making decisions and in sound mind,

approached the respondent company. lt is submitted that the

sanctioned buildins plans, terms and conditions of sale and all other

la.ts olthe said unit/project were also inspected and duly seen by the

complainants at the time ofthe execution ofthc buycrrs agreement.

That the complainants were lurther asked to pay the outstanding

amount within 30 days from the date of iinal call letter. further, the

(omplarnr no. 4914 otz023
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.omplainants we.e also apprised oi their liabiliry to pay the holding

charges should they lailto clear the outstandingdues beforetheexp,ry

of 30 days lrom the dnte of final call letter tili the realization ol the

principalamount, calculated at the rate of Rs.7/- per sq. f,t. per month.

That the respondent seot repeaied reminders calling out the

complainants to rcnrit thc pcnding dues and take the possession ofthe

unit within 30 days lrom making such paymcnts. The respondent

company was constrained to issue payment reminders aSainst the

demand raised by the rcspbndent-company in terms of the payment

That o$ring to the complainant's hilure to clear the outstand,ng dues

despite repeated reminderr the respondent company was constrained

to issu. a pre - cancellation lefter dated 12.11.2019 and called upon the

complarnants to make the delayed payments within 05 days from drc

rcceipt ol rhe said letter, failing which the respondent shall be

constrained to proceed witl thecancellatior ofthe said unit in terms of

the terms and con ditions olthe buyer's agreement dated 1 0.0 5.2 014

'Ihe respondent-company shall also be entitled to deduct the interest

paid on the delayed installments till the date of final call letter and

further deductions of the maintenance charges as applicable and the

deductions towards the losses suflered by the respondent_comPany

to!!ardsbrokerage and taxesshaU also bedone. 1'he co mplainants were

every tim. infoflned that there was considerable delay on the part of

the complaiDants in remittance oftimely payment, thereby waivingoli

the complainant's entitlement to claim ior delay in handing over the

possession of the unit.
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'Ihat as per clause 3.9 ol the buyer's agreement dated 10.05.2014,

rimelypayments by the complainants herein was the essence olthe said

ngreement and it !!as rurther laid down under clause 3.10 that in case

rhe complainants, beingthe allottees, failto pay the installments in the

manner and within time, then the respondent company, at its own

option, shallbe at liberty to lorleit the entire amount ofearnest moncy,

whrch nght hasn't been exe..ised by the company as the unit is

complete and ready to be handed over, and in anycase, it is impossible

for the company to cover it$ losses by a me.e forieiture ofthe earnest

dmoLrnl l'he(l"u,p\aro'.producedh rFunder

6 3.9 That the hnely poyrknr af irstallnents as stdted tn Parnent Plun
(Annexure-lll) and applicable stonp duty, resistratioh lee, hointenonce and
athet chatges poyoble under the agteenent as ona when denonded is the
e$.nce al th i s asreen eht.

7 3la That it shall be incunhent on the Alottee ta .ohpl! with the te.ms af
polheht antl/ot othet tenn &.anlititts oJ this Altrcetnent faiting which tht
conryanr shtll be ot rhe ljbe.t! ra fo*it the ehte antaunt of eo.nest haner
ond whereupon thb Agreehent sholtstant) cancelled dnd the Allattee tholl bc

lelt wth no hen, risht, title, inrerestot cloinolwhotsoever natLte in the Sutd

Unttahd/ ot under this AgilehenL The Conpary shollthqeoJter be lree ta tc
sett ond/or deal with the Sai Unit in an! munnet ||hotsoever ot its sole

dha e ti. n. T he o m a unt ( r,il o n!, pa i d ove r o n d a bo Q th e eo tn e st m oney sha I I be

relunt1ed to the Atlottee b! the Catnpunr orl! oltet r.dhztns the ahotnts aD

resote, without any interest ar oh!.atnPensdtion ol ||harsoevef natLre thc
C.mpon! sholl hove fi& lien and charye oh the So)d Urit fo. all its dueso tl
ath suns potuble b! theAllaxee totheConpor! Lndcr thisA!.emenL'

The complainanrs have nil,t disclosed any material fact exc€pt the

unwarranted correspondences via email jLtst to delay the balance

paymeflt as per the legal obhgalion. The complaint has been filed with

drc sole object to harass and blackmail the respondent_company in

order to gain by illegal means. The respondent_company has been

willingly calling out its prestrgious allottees to lak. the possession in

qua their respective units, lvhich goes onto show the intent of drc

respondent-company to honour its promise and commitment



L lurisdiction of the authority

8. Thc authority observed that it hrs territorial as well as subject matter

iurisdiction to adjudicate the present complaint for the reasons given
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ti.t Territorial iurisdiction

9. As per notilication no. 1/92/2077-\TcP dated l+.12.2017 issued by Town

and Country Planning Department, Ilaryana the jurisdiction of Real Estate

Regulatory Authoriry, Gu.ugram shall be entire Gurugram District for all

purpose with ofices situated in Gurugram. ln the prescntcase, the project

!r question is situatcd within the planning area ol Curugram District.

thereiore this authority has cqmplete territorial jurisdictio. to deal with

the p resent complaint.

E.ll SubiecGmatter iu risdiction

11(41[a) of the Act provides that the promoter shall be

to the allottee as per agreement ior sale. Section 11(41(al is

10. Section

responsible

(4) 1he ptonoErshall"
(a) be responsible Ior o I I obliga tiont tespon si bi liti es on.l lunctions

Lndet the proviiohs ol this Act or the rtles ond regulations
node thereunde. or to the atlotteet os pet the osreen@r Ior
sole,ar to the aseriooon ofollottees,as the co\enoy be, till the
conftlance of oll the upottnent' plats or buildtnst os the @e
noy be, totheollottee\,or the connoh areos ta the osnciation
ol ollottees at th. conpetent o utharir!, as the case nat be:

Section 34-Functions ol the AuthonE:

34A of h. A.t provides to eBure .oftptionce olthe oblisations cost
upon the pra .te\, the ollottees oht) the realenotu dltents uhder this Act
ond rhe rules dnd resutatah\t a.l.thcreunde.
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I 1. So, in view of the provisions of the Act quoted above, the authority has

co mplete jurisdiction ro decide rhe complaint regarding non-compliance of

obligations by the promoteras per provisions ofse€tion 11(4)(al oftheAct

leaving aside compensation which ,s to be decided by the adjudicating

omcer ifpursued by the complainant ata laterstage.

12. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view oi the

judgement passed by the Hon'ble Apex Court,n lvewtech Prcmoters and

Developers Privote Limited ls Srnte of U.P. and Ors.' 2021-2022(1)

RcR(civil), 357 and reiterate4in case ol M/s Sana Realtors Pvt- Ltd, and

other vs. Union oJlndlo ond other SLP(CtetD No. t3oos oJ 2020 decided
l'

on 12.05.2022 whe.ein it hrs been laid down as under:

''86 liotn the {hehe olthe AcL nl |/hi.h a detdiled reJcrcnce hos been

nndc ond klktns note ol po"er al utljudicotion .l.Ln.oted wxh the
.e!tuloto,youtho tt and odtunl.atihg oJlceL|/har lnall! culk out is
that olthough the Act indicates thc dkttnct expretsians like'relund,
'itl en,'penoltl and cohpen\otion , o conjoint reading ol sections
1 8 n hd 1 9 clea rl! n onilests tha t when it cona ta relu n d althe a nou nt
o 1 t., o' en t - \p rcl nd onauqt o, J@4i1o bo, 4e4t ol ir@rc! lo,
d. o) ptl drrv".) ol pa es:pa.. t pe4attt o1d nPre t t t,rt aor. t.- thP
reltulutory autha.it! ehich ho: the powct to exan nc und detetnine
the artcone ol o @nploihL At the sone tine, |9hen it comcs to a
quenion ofeekihs the relel ol adiu.tstns conpentuttan ohd inter$t
therean tnder Sections 12, 1a, 18 ond 19, the odjudkating oltrcet
exdusiveu has the powq k deternine, k4ping in view thecollecti@
readng af Section 7 1 rcod with Sedlan ?2 of the Acr. ifthe adludicotion
tnd., Sc.tions 12, 14, 18 ond 19 othet thon .onpenntion os
ent\asul,Icne ded to th. uLttLdl.ottno ollne. os rtur?t1thot, in alr
tied, no! lnti)l1 to e\pord thc un1,t utu r.ope ol tlte powers and

fun-ions al the o.ltutlt.aong oJli. undetSecton 71and thotqauld
be apanst the mondore al the A.t 2a16-'

13. Hence, rn view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases me.tioned above the authority has the

iursdiction to ente.tain a complarnt seeking refund of ihe amount and

inn'resr.n the relDnd :mouht.



L raised by the respondent.

t.l Obje(tion regarding maintainxbility of preseni complaint.

14. The respondentt counsel has raised an obiection, stating that the present

complaint is not maintainable under Ord€r 9 Rule 9(1) ofthe Code ofCivil

Procedure, 1908. They argue that the complainants had previously nled a

complaint for a refund beiore thh Authorityin 2021 (complaint no. 4349 of

2021), which was dismissed for want of prosecution vide order dated

1104 2023

l5'1he authoriry is of vierl that though the provisions ol the Code oi Civil

Procedure, 1908 (CPcl ns such are notapplicable to the proceedings under

dre Act o12016, save and except certain pro!.sions ol tbe CPC, which have

b.cn specifi.ally incorporaled in the Ac! yet the prjDciples provided therein

are lhe inrportant guiding lactors dnd the authority being bound by th.

principles olnaturaljustice and !quiry. Although, the ea.lier complaint was

disn)issed in default lor non'appearance besides the complaiDt was neither

hcJrd aDd nor decided on merits. Also, the same issue wns already dealt by

Hon'ble Apex Court in paragaph16 af'New India Assurance Co. Ltd. Vs R.

srittivasan [ (2000) 3 Scc 242 ]"
''.-. Lhe car Ms not deci4ed on ments andwos.lsjnbsed in
.teloult af noh oppeuroEe of the conplainant connat be
ovenooked ond, therefare, it wauld be pernnsible to lile a
secon.l onlphtint exphtihih! ||h! tlte carlier corntlon)t.auld
not t)e puBuetl ond wus tiisnl^se.l th lefuult"

16. Further it was also held by the Hon'ble Supreme Court of India in "Civil

Appeal No.557 of2016" that "in view ofthedecision rendered by this court,

wirh which we have Do reason to disagree, we are oI lhe opinion that drc

second complaint filed bt, the appeUantwas maintaiDrble on the facts ofthE

;I
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17 I\uthermore, it is evident that the respondent-promoler has not refuDded

the anrount paid by the complainants-allottees. Herein, lhe complainanl is

seeking relund of the entire amount pajd, along with interest, as the

respondent has failed to providethe promised assured returns up to the date

oloflering possession olthe completed unjt. Also, the unit has st,ll not been

conrpleted, and possession has no! been handed over. Therefore, the

con\rainants continue to have an active and valid cause of action, as tbe

respoDdenfs failure to complete the uDit, deliver possession and pay the

agreed assured return constitutes a continuing wrong.

The llon ble Apex CoLrrl, in the case oi Ualkrishna Savalram Pujari & Others

v. Shree Dnyaneshwar M aharaj Sansthan & Others ICivilAppeals nos.220 to

223 ot 1953 decided on: 26.03.19591 explained theconceptof a "continuins

wrong.'The Uon'ble Apex Court held that iia wrongfulact results in injury,

nnd rhe harm continues over time, it is considered a continuing wrong. lrr

such cases, the wrongdoer remajns nccountable for the ongoing harrn. This

prin{:iple applies when the wrongful act does not just cause one-time

danrrge but causes harm thatp€rsists. Therefore, in crses where the inlury

contrnues due to ongoing actrons or omissions, the cause of, action is not

limrted to a s ingle event but is seen as an ongoing issue. The .elevant po rtio n

of th. said order is reproduced herein below:

lll

k is then contended by Mr. Rege thdt the suits connot be held to
be barred under oft 120 be.ouse s. 23 olthe Lintitotion Act
oppliT; ond since, in the votu1s ol the saidsection,the cand\ctol
the trustes amounted to a continuing wrong, a fresh peno.l ol
limitotion begon to tun et every monent oI time during which
the soid wrong contifued. Does the conduct of the trustees
onount to o continuing wrong under s. 23 ? Thot is the question
which thb contehtion robes Iar our decision. ln oth{ words, did
the couse of action orise de die ih diem os cloined by the
oppellonts ? ln dealing wlth this aryunentitis necessary to bear
in nind thot s - 23 relqs not to o continrihg right but to a
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cantinutng wrong. It ls the very essence oJo continuing 99tunq
thot it is on oct |9hich creates o connnuing source ol inJ!.y
ond renderc the doer oJ the qctesponsible ond lioble lor the
continuon.e ol the said tnju.y. If the wronglut act causes an
injury which is complete, there is no conanuing wrong even
though the .Iomoge resulting hon the act moy cottinue. tt
however, o wrongful oct is oI such o choracter rhot the injury
cause.l by it itset continues, then the oct constitutes a
continuing wrong, ht thn cannecton i 6 ncccssoty to drcw a
dtstnctron betwcen thc o\ury ca6cd b! the wanglnl dct and
whotnat bc dcsctibed as the eflact ol the soid ihjutl

19. Additionally, the Real Estate (Regulation and Development) Act of2016 has

been franred to protectthe interdst ofthe consumers in the real€state sector

and as per section 19(41 ofthe Act, 2016, it is the .ight of allott€e to seek

r eruxd oi amount pcro dlong wrth .nrerest. rl lhe promorer fail\ Io complv in

accordance with the terms ofagreementThe sald section is extracted below:

''19U)The a ottee shall beentitled toclaln the refund ol
omount poid dlong with intefest dt such tate ot no! be
pr$.nDed dn(/ conlpcnfltnh in the n.nner .s pravtded
unkt nlis Act Jron the prcnntet, iI the promoter loils to
comply or is unoble to gire posesio oJ the dpot ttueht, plot
or buiwntg, us the cose na! be, ln accoftlonce with the
terns of agreenent lor sale ar due todiscantnludnce oI hjs
burniesr os a developer an occaunt al ittehsion or
rcv..atbn o] hit rcgistfttbtl det the povteans aJ thisAct
ot the rules ar regulotions hdde thereunder "

20. 1n light ofthe above, the objection raised by the respondent is dism,ssed as

thecomplainants continue to have a val,d cause ofaction due to the ongojng

harnr caused by the respondenCs tiilure to fltliillthe tenns oithe agreement

G. Findings on the reliefsought by the complainants/allottees.

c. I Direct the respondent to refund the eDtire amount paid by the
complainants to the respondent along with prescribed rate of
lnterest.

In the present complaint, the Smplainants lntend to withdmw from the

prole.t and are seeking return af rhe amount pard by rt in respect ofsubject

unrr rtong w,th interest at the brescribed rate as pro!'rded under section
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18(1) of rhd Act. Sec. 18t11 of the Act is reproduced below for ready

.eieren.e.

Complaintno. 491,rof 2023

''section 1& - Return ol anouat aad .ompensotion
18(1). Il the p.onoter loih ta canplete ot k unoble ta sive possessioh oI
dn opottnena plot, or buil.ling.
[o) n acordonce with the terns althe agrcenent fa. n]e or, os the cae

nay be, dll! canpleted bythe dote speclted the.ein:or
(b) due to discohtinuonce olhis brshtesaso developet an occ.untof

suspennan ar revaLottun.fthe tegktru on undet th6 Actor fa.
onyother rcatun,
he shall be lioble oa .letuan.l to the ouottees, in case the ollottee

bhes t. \|tthdrow ton the pqeca wnhaut prqudice ta on! othet
remedy ,ntloble, to retu the anount received bt him in
respect ol thot apirtnent, plot, buildi,g, as the case tudy be,
with intetest at such rote as nay b. prescribetl in this beholl
in.luding rctnpentatton n the nldnnetos ptoviteLl u detthis Act:
Prar ed thut ahete aa ollottee does nat ntend to wtthdrawhon
the protdt, he sholl be paid, b! the pronoter, intercst lot every
nonth ofdelo!, til the honding ovs althe pos$sion, at such rote
asno! be prevtibeA

22. l'he complainants were allotted unit no.8426, admcasuring 703 sq. ft

decreased to 689 sq. ft. in the project Element one", Sector'47/49,

Gurueram' by the respondent/builder tor a basic sale price ot

Rs.72,76,050/ and they have paid a sum ol Rs. 44,04,448/' which is approx.

6orl of the sale consideration. A buyer's agreement dated 10.05.2014 was

execLrLed between parties with regard to dre auotted unit and the due date

tbr completion ofthe proiectand ofler ofpossession was on 10 11.2017. The

respondent obtained the OC frgm the concerned authority on 03.11.2017

and subsequend), vide letter dated 17.04.2019, the conrplainants were

rcquesied to clear outstanding dues and to take lhe possession. 'lhc

conrplainants failed to pay the outstanding amount due against the allotted

23. As per 3.9 irnd 3.10 dre tertns of the build.r buyer agreement thc

conrplainants were liable to madc the payment as per the paymentplan aDd
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the relevant clauses otthe builder buyer agreement are reproduced under

lor ready reference:

j.r 
T hatthe tinely polnentofinstollnentsar stat d in PaynentPlan (Anndure-
tlt) ond opplicoble stonp drty, resktation fee, nointenonce ond other
charges poyoble under the oqteenent as ondwhen denonded is rhe erkh.e
olthisasreenent

3.1a Thotft shott be )n.uhbentoh tle Allattee tocanply wih the Erns of patnent
ah.l/o r ot h e t te nt & cond i ti ohs al th ts As reene n t fo i t i n g w h i ch the conpo nt
shall be dt the liberry b lotkit the entite onount ol qmest nonet ond
whereupon this 4greenent shell stohd cancelled ond the A ottee shol be bll
with no lien, nghc ritle, interett or cloln olwhdtsaevet naturc in the Said Unit
ond/ at nnd{ rha As.eeq"ct,fhe Conpont \halttnprcon$bplrpatorc.sell
oad/o, deat w h thp Sad Uni'in ont naanpr whot$et"r or tB ete
dsuetian. T he o ntau n t@, if ony, pa I d over ond o bote th e eo n e st nonet shol I
be relunde.l to the A ottee byihe Conpan! only ofter rcolirng the onounts
on ru.ab rhoLt.h! trre@,. o.ony \aqpasatbn ot n\aB@\et natute
fhc toapan\ ,hatt \oE l6t +eh ond chory Q4 thp sot.l u4 lor o tLr .!u?\
oad o'hpr tuns polsbte bj the Alloaee to th. Coapony under this
Aqreem t."

24. The respondent issued many reminders dated 22.07.2019, 10.08.2019 and

12.0q.2019 Ihereafter pre-cancellat,on letter issued letter to the

conrplarnants on 12.11.2019. The occupation Cemficate for the project of

thc rllotted unit was granted on 03.11.2017. Aiter receipt of OC the

rrspondent offered the possession to the complainant on 17.04.2019. It is

clidcnt from th. above mentions iacts that the complainants paid a sum ol

Rs. 44,04,448/- against sale coDsideration of Rs. 72,76,050/' of the unit

.rllolied to them 10.05.2014 The complainants have lailed to adhere to thc

tcnns aDd conditions olthe builder buye. aereernent

25. further, the Haryana Real Estate Regulatory Authority Gurugram

earnest money by the builderl Regulations, 11(5) or 2018,

"5, AMOUNf OF EARNESTMONEY
Sce n an o pn or b th e Reo l Esto te (Reg u l otions ona Devc l opnent) Ad, 24 1 6
wos dilletent. Ftouds woe cartled out without anJ ledr ds there vas no
law fot the tume but nov, ih view of th. above focts ond toking into
.onsiaerctian the iu.benenE of Honble National Cansuner Disput*



Re.lt*el Cohnision and the Hon'ble Suptme Court of tndio, the
outhotiry k of the iew that he forlenure o ouht of the eonest honet
sho hot exceed nore than 10% al the corcitleration onount oI the redl
estote i,e, opartnent/plot/building os the cose na! be in all@*swhere
the cdncellotion olthe fothnit/plot b nade bt the buildet ih o uniloErul
nannet ot the bL!$ ihtzrt.ls to wthdruw lron the prcjeet and dn!
ogfeenent contoining ony claue coAtary to th. dlorcsoid ftgulotiont
sholl be void ond not bindinp on the buyer,"

26. Keeping in view, the aforesaid lesal provision, the respondent/promotor

directed to reiund the paid-up anount after deductins 10% ofthe basic sale

w thin rhe trmehnes provided rule 16 oithe Hary,rnJ Rules 2017 rbrd.

ruthority hereby pass.s this order and issucs the lollowin8

tompr.intno. 4914ot2023

rs prcscribed under rule I5 of the Haryana Rerl

consideration and shall return the amount alongwith interest atthe rate ol
11.10% [the State Bankoflndia Iighest marginal cost oi lend ing rate [MCLR)

applicable as on datc

IRegulation

44.O4,444/-

and Developnrent) Rules,2017, from the date oifilling oI

25 10.2023 till the actual date ol refund ol the amouDt

+2061

drft\tions under section 37 of the Act to ensure compliance olobligations

cast upon thc promotcras perthe function entruste(lto dre authority under

scction 34[f]:

directed to refund the paid{p anrount ol Rs

I0 o olthe brsrc s. e consideration of Rr.

72,76,050/-wirh inter€st at the prescribed rate i.e., 11.10% on such

balance amount, frorn the date of nllng of the complaint i.e., 25.10.202 3

rlll th. a.h,al dare of refi ,nd

rh)s given to the respondent to comply with the

deductrng

directions given this order and failing which legal co.sequences
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29. Irile be consigned to registry.

GURUGRA[/

Haryana Rcal Estate Regulatory

ton'plJ'nt no.49r 4 ol202J

*4rn-,u
tArun Kumar)

Chairman

Authority, Gurugram

Darcd: O4O42O2\


