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BEFORE

Complrrnt no 3936 ot 2024

THE HARYANA REAL ESTATE REGULATORY
AUTI{ORITY, GURUGRAM

Date or filling of complaintl 11.11.2fl24
10.o1.202s

Order pronounced onr 04.04.202S

Complainant

Vandana Gupta D/o Sh. Suresh ilh.),,d cuptr
Address: -RZ 681A, Street No.27, Sadh Na8ar, Part-2,
Palanr Colony, N ear Atith i Bhawan, New Delhi 1100,15.

Versus

I Nl /s BP'l'P Limited
2. M/s Countrylvrde Promoters Pvt. Ltd.
Both Addressr - M-11, Midlle Circle, Conndught Circus,
New l)elhi 110001

CORAMi

APP[ARANC[:

Shn Aksh Yadnv [Advocate)
Shri llarshit Batra (Advoca:e)

ORDER

1. The present complaintdated 11.11.2024has been iiled by the conrplainant

under section 31 of the Real Estate (Regulation and Development) Act,

2016 lin short, the Aco read with Rule 28 ol the Haryana Real Estate

(Resulation and Development) Rules, 2017 [in short, the Rules) lor

violatbn ot section lll,lJlal olthe Act whereir it is inter alia prescrjbed

drat dre promoter shal. b. rcsponsible io. allobligations, responsibilities

and lunctions under the prcvrsron of the Act or the rules and regulations

mnde thereunder or lo the alloltee as per the agreement forsale erecuted

Respond€nts

Chaltman

Complainant
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Proiect and unit related details

The particulars ofthe projet! the detaits ofsale cons,deration, theamount
paid by the complainan! dFte oiproposed handing over the possession,

delayperiod, ir any, have b6en detailed in the followins tabutar form:
fs.rr.

ryqrs9l!q.2rsl
Croup HousingTowers2 Nature ofrh€ oro'edr

E. IA*";r !,e prc-e p.ofit
Tera, seqtgE2lLQqlsr4F

299 of2017 Dared: tt 1o 2o17
Licehce no. 33 ot2008 and 94.r2011
1012 2012

no.4Tofreplvl

T20-ST-001 [As on paA€ no.
4!o!pageno. 26olconplainr

lncreased super area 2443 sq.
ft 

'.e,2U 
279! rn..eased

Croue J POSSTSTIO,V AND EOLDTNC

5.1 The Seller/conJirning Po.t! ptopoes to
oJler posession ofthe Unit to the Purchae{,
within the Canhitnent Petiod. fhe
setkr/cohfrnns ParA shall be addinonaltt
entitled to o Grae Penod ol1A0 thys after
the dplry oJ the soi.l Cmmltlnent Period
hr nokinq olJer ol pNyssion ol the soid

Cloue 1 DEFINITIoNS:
1.6 "hmmhmnt Penod" shall neon
tubject ta, Force Mojeure cn unstances;
ihte.rcntion al stotutoO outha ties on.]
PLtchosr[s)havins tmely conplied wth all
its ablisotions, lomolktes ot docLnentotian,
os pr$ii bed /requested by set ter/conf m i ns
Partr, un.l* this Agreenent and not being in
deloutt uhder an! port ol this Agrenena
inclu.line but not linted to the tinety
poyhent of instalnehts of the sate
cansiderution as pet the potnent plon opted.
Develapnent Chorges (DC), Stanp DuE ondDevetapnent Chorges (DC), Stanp Dur]t ond
othq charset the se er/Contimins Pary )
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shall ofer the pos*sian ol the Unit to the
Purchast s within o perlod of 42 months
lrom the dote ol san.tion ol the buit tina
plon or decution ol Flot Bulet's
Ag.eenent, whichever is lotef;

rorar saleconsrderalon

Rs.1,33,00,594/-

In- prin.Lpal Cccupation

Olfer of poss(ssion lor
T20-ST.00r

1:t.72.2021

10.12 2015,
t3.01202t,
24.03 2t)22
24.04 202t

09.72 2021

,dneasurins 2,443 io. lt
Payment reqtrest and 13.10.?016, 08.01.2018,

02022022, t5,02.2422

/Cancellation letter sent

Sacts ofthe complaintl
'lhe complainant has m,ide the ibilowing submissions in the complainr:
a. lhat the complainant applied lor the said flatlunit wirh the

.espondents vide application lorm along with necessary documents.

At the time ol submitting the application form, the respondents

allotted a flat/unil bearing no. T20-S1001, admeasurinS 1998 Sq.

ieet (185.62 Meter).

09 l1 2422

B,

2t a9.2Al2

lcalculaed 42 monthr froh daie of
crecution ofBBA beins laler + 180 daysl

las per BBA at pase 32 of complaintl
Es.l,AS,49,279 /-
(As per statement ofaccountpa8e 121ofthe

11
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b. Thar being lured by such representatrons and assurances madeby the

respondents, thecompla'nantdecided to put her lifesavingsand hard

earnings in the said project. That on 0t-04-2013 respondent executed

the flat buyer agreement a pre-printed one{ided, arbitrary, and

unjlate.al Agreement to sell the unit/flat bearing no. T20-ST-001,

admeasu.irg 1998.00 sq ft. (185.62 meterJ That as per the

agreement, the respoDdcnts had handover the physical possessron

within 42 months irom the date of the execution ol the flat buver

agreement i.e., on or beiore 07.04.20 t7 .

That as per the flat buyer agreement dated 01.04.2013, the basic sale

pnce or the unit/flat i6 Rs.1,04,89,500/- {excluding other charges].

'1hat the complainant has paid an amount of Rs. 1,33,00,594/ to

respondent. Thecoftplainthas paid more than 100%amountotBSP

to respondent against thc said unit.

That the respondent as per the flat buyer agreementwere required to

haDdover the physical possession ofthe unit on or belore 01.10.2017

but the respondents failed lo give the possession oithe unit till date.

l hat the respondents delayed the construction and possession olthe

said unit because oltheirown taulL

'l'hat the comptainant after many requests and deliberation handed

or6r J lFrter J,reo l<l/./021 r|,1 b"d nts inlur,c nU

1NV2122/H002841 den)anding an ainount oi Rs. 60,79,684/-. Ihe

respondents throLgh said letter gave an offer of possession for unit

no. T20 ST001 onground flooratsecto.- 37 D. Thecomplainant ivas

shocked and surpnsed that the respondent increased the finalsuper

arca ol rhe unit/flrt to 2443 Sq. r,t. (226.96 Sq. Mererl iiom 1998.00

Sq. Ft (185.62 Sq. Mt.) 1t is therefore specifically mentioned that the

ComDlaint no. 3936 of 2024

d
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surprised to know that instead ol increasing the area oi unit the

respondent has constructed a unrr with drfferent dimensions than as

agreed betoeeo both the parties in the floor plan and builde. buyer

agreement. The respondent has allegedly increased the super area

wrthout the consent or intimating to complainant and thus

complainantis notbound bytheincreased superareaand anyalleged

liabilities arising there lrom.

That the respondents through letter dated 13'12'2021 have demand

exrra amount o l Rs. 60,79,684/- fron) complainant. The complainant

is not linble lo pay nny additionalamountwh'ch was notagreed under

tlat buyer agreement.

g. That the delivery ofpossession ofthe aforementioned unit allotted to

the complainant has been delayed due to non-completion ofthe said

project by the respondents on time due to illcgal nrisappropriation ol

the funds, callous attitude and malandeolthe respondents.

h. Thnt the complainantalso sent a legal noticF dared 28 02.2022 to the

respondents vide registered post but the respondents out oi their

sheer adamic and fraudulency neither replied nor took any:ctio on

t!4

eDt without the .onsent ol complainant increased the final

area on paper whereds n"rhing has chdnSed on ground. t hdr

romplainanr visrred sdid unit/fldl and she was shocked and

That the.eafter i11 pursuance ol their fraudulent intent,ons, the

respondenrs issued a cancellation letter dated 09.11.2022, whereby

the restondents havc allegedly cancelled the unit of the complainaDt

lvhich is illegalnnd is liable to be quashed.

complainant is seekingthe following reliefrC, ThE
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The complainant has sousht iollowins relief[s):

a. Direct the respondents to deliver the physical possession ofthe unit

along with delay posseEsion charges.

b. Direct the respondentto declare the cancellation letter dated 09-11-

2022, as nulland void.

c. Dire.t the respondenll to handover an alternate unit ofsimilar area

in the same proiectofihe same nature.

sanre are bindinS on the partjes.

'l'hat after the allotmcnt of the unit, the complainant had also

executed an undertaking along wjth an aflidavit as per which the

Reply nled bythe respondents,

'1he respondents have cortested the complaint on the lollowing grounds:

a. l'hat the conrplainant being interested in the residential project ofthe

Respondent No.l known under th€ name and style of"PARKTERM'

(hereafter relerred to as the "Project"l applied for the allotment ofa

flat vrde applicahon fornr dated 19.09.2012. At this stage, it is

pertinent to note that the complaioant had made the booking, only

aater be,ng completely satisfied with the Project and its €xemplary

const.uction quality.

Thatthe bookingolthe Contpla inant was accepied by the Respondent

No.1 and on 10.12.2012 the Complainant was tentatively allotted a

unit bearing no. T20-ST-001, Tower T20 tentatively admeasurjDg

1998 sq. ft. superarea lhereafter referred to as the "Unit").

That consequently, a flat buyer's agreemeDt dated 01.04.2013 was

cxecuted between the complainant and respondents.lt is pertinentto

mentjon that the agreement was consciously and voluntarily

executed between the paties and the terms and conditions of the

Compldint

L]



trUREIA
S-ounuennv

I

g

Complainr no. 3936 of 2024

conrplainant agreed to the tentative Dature oi the super area ol rhc

unit and had also undertaken to havs no objection ifthe layout or the

building plans of the unit or the project may be changed for any

reasons whatsoever.

'l'hat the complainant took a home loan for remirtance ol rhe sate

coDsideration for the unit in question in lieu oi which a tripartfte

agreement dated 28.04.2014 was executed between the complainanr,

respondents and Statc Bank oi India.

That as per the agreement executed ben een the parries, borh rhe

parties ieere obligated to fulfiltheir respective obligarions. That the

due date oiotfer ofpossession, as per clause 5.1, 1.6 and 1.18 ofthe

agreement is 42 monthsfrom the date olsanction oirhebuilding plan

or execution olflat buy.r's agreement, whichever is laterwith a grace

period of 180 days, subject however, to the lorce majeu.e

circumstances, interventjon ol statutory authorities and the

pu.chaser(sl making all payments within the stipulated period and

conrplying \^'ith the telnr and conditions of this agreement.

That the due date is being calculated lrom the date execurion olthe

aErecmentdated 01.04.2013 as it is laterthan the buildine plan dated

21.09.2012. Hence, the proposed due date comes out to be

01.0.1.2017. It is inrpcrativc to mcntion here that the due dare of

delivery ol the unit was subjcctive in nature aDd was dependent on

the lorce nrajeure circumstances nnd the purchaser/allott.e

conrplyrng with all the tenns and conditions olthe agreement along

with timely paymeDts ot instalmcnts of sale consideration.

That it is most humbly submitted that the construction ofthe unitwas

hampered due to and was subject to the happening of the force
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majeure and other circumstances beyond the controlofthe company,

the beneflt ofwhich is bound to be given to the respondents no.1 in

accordance with clause 1.17 and 10.1 oithe agreement.

Atthis stage, it is categoricalto note thnt respondents were faced with

various lorcc majeure cvents i.chrding but not limited to nor)

availabiliB, of raw materialdue to various orders oiHon ble Punjab &

llaryana lljgh Court and National Green Tribunal thereby regulating

the nlining activities, b.ick kilns, regulation of the construction rnd

development rctivities by the judicialauthorities in NCR on account

ofthe e nviron mental cond itions, restrictions on usage ofwater, etc. lt

is pertinent to statethatthe National Green Tribunal in ieveral.ases

related to Punjab and Haryana had stayed mining operations

including in O.A No. 171/2013, wherein vide order dated 2.11 2015

nrining activties by the newly allotted nining contracts by the state

olHaryana rvas stayed on the Yamuna Riverbed. These orders in fact

inter alia continued till the year 2018. Similar orders staying the

nrining operntrons were also passed by thc Hon'ble High Coun and

the National Green Tribunal in Puniab and Uttar Pradesh as weu. The

stopping of mining activity not only made procurement ol material

difficult butalso raised the prices oa sand/grav.l exponentially. It was

almost 2 years that the scarcity as detailed aforesaid continued,

despite which al1 efforts were nude and materials were procured nt

3 4 times the rate and the coDstruction continued without shilting

any ext.a bu rden to the customer The tinre taken by the Respondcnts

to dcv.lop the p.oject is (he usu.rl time takor to develop a proicct of

such a large scale and despite all the lorce majeure circumstances, the

Respondenrs completed the construction ofthe P.oject diligently and
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tinr e1y, witho ut imposiDg a ny co st im plicatio ns ol th e aforementio ned

circunstances oo the Conrplainant and demandingthe prices only as

and when the construction was being done. lt is to be noted that the

development and implementation of the said Project have bee.

hiDdered on account ot scveral orders/dircctions passed by vadous

authorities/forums/courts, belore passinE of the subjective due date

ofofter ofpossession.

Thai the aforementioned circumstances are in addition to the pa.tial

ban on constN.tion In dre recent past, the EnvironmentalPollution

(Preventron and Control) Authority, NCR (EIrCAl vide its notjfication

bearing no. EPCA-ll/2079/L-49 dated 25.10.2019 banned

conrtruction a.tiviq, in NCR durinsnight hours (6 pm to 6 am) trom

26 10.2019 to 30.10 2019 which was later on converted to complete

baD fronr 1.11.2019 to 05.11.2019 by EPCA vide its notilication

bear,ng no. R/2019/L-53 dated 01.11.2019.

That additionally, even belore the normalcy could resume, the world

was hit by thc Covid-19 pandcmic. lhat the covid-19 pandemic

resLrlted in serious chall.nges to the prolect with no available

laboure.s, contractors etc. for the const.uction of the Project.'lhe

Ilinistry of Home Aftairs, Go1 vide notjfication dated M arch 24, zazo

bea ring no. .10'3 /2 0 2 0 DM I (Al recogni,ed that Indja was threa terred

with the spread ot Covid 19 pnndemic a.d ordered a completed

lockdown in the entire country for an initialperiod ol21 days which

started on N4arch 25, 2020. By virtue of various subsequent

.otificatjon! lhe Mnrstry of Home Allairs, GO1 turther extended the

lockdown h'om time to tinre and till date the same continues in sonre

or the other form to curb the pandemic. Various State Governments,

I
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in.luding tbe Government of Haryana have also enforced various

strict measures to prevenr the pandemic including imposing curfew,

lockdown, stopping all commercial activities, stopping all

constructlon activities. Despite, after above stated obst.uctions, the

nntion was yet again hrt by the second wave of Covid-19 pandemic

a nd aga in all the activibes i n the real estate sector were lorced to stop.

It is pertinent to mention, thatconsidering the wide spread ofCovid-

19, iirstly night curfewwas imposed followed byweekend curfew and

then complete curfew. That during the period ltom 12.04.2027 ro

2+.07-ZO2\, each and every activity includjng the construction

activitywas banned in the State. Th,s has been lollowed by the recent

wave broughtbythe new covid variantin the cou ntry. Thereforc, it is

satcly conchrded thd( thc sakl delay in the seamless execution ot the

projectwas due to genuiDe rorce majeure circumstances and the said

period shallnot be addedwhile computing the delay.

1. That from the iacls indjcated above and documents appended, it is

comp.ehensively established that a period of313 days was consumed

on account of circumstances beyond the power and control of the

Respondents, owing to the passing of Orders by the statuto.y

authorities.All thecircunrstancesstated bereinabovecomewlhin dre

menning or lorce mnjeure, as suted rbove. 'l'hLrs, the Respondents

have been prevented by circumstances beyond its power and control

fronr undertaking the implementation ofthe Project dur,ng the time

period indrcated above and therefore the snn)e is notto betaken into

reckoning while compuling the period of 42 months as has been

provided in theAgreement. In asimilarcasewheresuch orders were

brought befo.e the Hon'ble Authority in the Complaint No. 3890 of

ComDlaintno 1936 nf 2024



*HARERA
S-qrnrcnm,r

2021 ritled Shuchi Sur and Anr vs. l\4/S Venetian LDl, Projects LLl,

decjded on 17 05.2022, the Hon ble Authority was pleased to allow

the grace period and hence, the benefit ofthe above affected 313 days

need to be rightlygjven to the Respondent-builder.

m. That al1 drese circumstances come lvithin rhc purview of rhe torc€

ma,eu re clause and hence allow a reasonable tinreto theRespondenr-

buildcr. That rtmustalso be noted thatthe RespondentNo.l had the

right to suspend the coDstruction of the Proie.t upon happening oi
circunrrtances beyond rhe control ol thc Complainant, however,

despite all the hardships faced by drc Respondent No.1, the

Respondent No.1 did not suspend the construction and managed ro

keep thc Proje.tafloat through allthe adversities.

n. Furthennore, it needs to be seen thnt the development ofthe unit aDd

the project as a whole is largely dependenr on the fulfilment of the

allottees in timely clearing their dues. That the due date of offer ol

possession tras also dependent on the timely payment by the

cor)rplainanl, which, the co rplainant f.riled to do. The demands were

raised as pertheagreed pay,nentplan holv.ver, despite the same, the

conrplainanthas delayed thepayrnent against the unit.

o. l'hat it was lhe obugation ofthe complainant to make the payments

ns per the adopted payment plan and agrecd tcrms and conditions of

the agreement. That the tinrely payment of th. sales consideration of

thc unit was the essence ol the agreenrent executed beiveen dre

parties as per clause 7 of the Agreement.

p lt is submiurd th.u various dcnrand letters trere raised as pcr the

aEreed payment plan hoifever, the .ompla'nant had continuoudy

delayed in m.krng the due payments, upon which, various paynrent

Complaint no. 3936 of 2024



HARERA
GURUGRAIU

request lctters and r.nrindcr notices werc also served to the

complainant from trme to time.'lhat thebonafide ofthe respondents

is also essential to be highlighted at this instance, who had served

request letters at every staee and reminder notices in case oi noD-

q. It is imperative to note attbis stage that even aftervarious harddrips

faced by the Respondents due to Force Majeure circumstances rnd

delay in rcmittance of outstanding dues by the allottees like the

ConlplajnaDt, the Respondent No.1 was able to complere the

construction of ihe Project and had thereby obtained the Occupation

Certificate f(ir the same on 09.12.2021and hence lawfully oafered the

possession olthe above'noted unit to the complanraD t on 1'3.72.2021

r lt is most humbly subniitted belore the Authority that the oflcr of

possession ofthe unit provided by the complainant is a valid olter ol

possession and allthe demands raised bythe respondent no.1 i. the

said offer or possession are valid charges and as per the agreement

executed betlveen the parties.

s. That it is submitted that the last payn)ent was made by the

complainant on 06.02.2018. That due to failure oithe complainant in

renrjtting the outshnding dues with regards to the Unit in question,

thc Respondcnt No.1 was constraincd to s.nd mukiple remindcr

lctrers and rhereby a lrinal llenand letter dated 24.03.2022 for

payment oloutstanding dues by the complninant which categorically

notes that if the Complainant failed to remit the outstanding dues

ivithin a p.riod ol L5 days, thc unit of thc Conrplainant shall st3nd

Complaint no. 3936 of 2024
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even alter various renrinder nnd demand letters, the Complainanr

was considered under defaull and upon the iailure oI the

Conrplainant to rectiiy his defauh, the Respondent No.1 was left with

no otheroption butto terDinate the unit of the Complainant.

'rhat, it is evident ffon thc above-mentioned submissions tbar rhe

Conrplainant stood in the event of delault for not mak,ng payment,

not taking possession ol the Unit, non' exccution of sale deed, and

non payment of statutory dues. AccordinSly. the Respondent had a

right to terminate the U nit. That ,Iultrple oppo rtu n ities were givcn to

the Complainant to rectity his default through the rehinder nnri..s

and final demard notice ior payment of outstanding amoun!

however, the Complainarrt again willingly and voluntarily chos. ro

not rectili the sanre, and consequently, alter waiting ior an aDrple

penod oftime, the Respondent No.1lvas constrained to terminate the

allotmcnt ol the unit of the ComplaiDant by issuing the termination

lerter d.ted 09 11.2022

'l'hat ac(jordurely, alter tcrmination of the allotnrent ofthe unit ofthe

Conrplainant, the Complainant was left with no right, titled, interest,

charge or lien over the unit. Ihat after the term,nation of the

allotmeflt ol the unit of the Complainant, solcly due to the default ol

thc CoDrplainant, thc Respondent No.1 is uell within their nght !o

tbrfeit the ea rnest anro u nt along th e delayed paymen t interest till the

date of tennination and other non relundable amount including

delayed payments, broker-uge chrrges, pro.cssing fees, any moncrary

benelit siven to the purchaser.
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6. Copies olall the relevant dlcuments have been frled and placed on rhe

record. Therr aurhenucrry rs nor rn dispule. Hence, the complatnt cdn be

deoded on the basis otthese undrsputed documenrs and submission made

by the parties.

E. Iurlsdi(tion of the authorlP
7. 'lhe authoriry observes (hat It hds rerritorial rs we as subjed mdner

tunsdiction to adjudicate rhe 
tresent 

complainrfor lhe reasonsgiven betow:

E.l Terrltorlal lurlsdlctlon

8. As per notificarion no. 1/92/2077-1TCP dared t4.12.2017 issued by Town

rnd CouDtry Planning Det).rrtnx,!t, Haryana the ,urisdiction of Real Estate

Itegulatory Authority, Curugfam shall be entire Curugram Distrid ior all

purpose with offices situated in Curugram. ln th€ present case, the project

in question is s,tuated within the planning area of Gurugram Distri.t,

thcreaore this authority has completed territorial jurisdi€tion ro deal rvith

the p resent co mp laint.

E.lI Sublect-matteriurisdictlon

9. Scction 11(4)[a) of the Act provides that the promoter shallbe responsrb]e

to the allottee as pe. agreement ror sale. Section 11(4)(al is reproduced as

SectioaTl

(1) the ptomok\ sltall
(d) be rc\pohsih)e Jot ullabl4totrcns, rc\ponebilnh\ and /uhctions utuer

the prcrtsk )ral this AcLa.the rules dnd regulohans node thereundet
ar to the allotteesaspetthc agrcenentlot sole,ortothe associational
allattees, at the case not be, till the .anveyancc alallthe oportnenLt,
plots o. burldtnss, os the case no! be tothe allouees,ar the camnan
areas to the a$ociottan ofollottees at thc.anpetent outhotitt, os the
Lasenafbc

sqtion 3 1 - Fun cti on s ol the Authority :
344 afthe A.t provdes tu e tu.f .othptnnLealthe abhltattans con up.n the

ptanotea, the allattees ond the rcdlenate ogen$ under this Acrahd the
r u I 6 a n.l rcg I I ation t had e t h e.e u n de r
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10. So. in view ofthe provisionlofrhe Acl of20lb quored rbove. the auihoriry

has complete tunsdiclion/ to decide the complainr regarding non-

compliance of obligations fy the promoter leaving aside compensahon

which is to be decided bt the adjudicating omcer if pursued by th€

complainant at a later stag€l

F. rlndings on th€ obiecdons raised by the r€spondents:

Obiection regarding d€lay in completion of construction of proiect due

to force maieure conditions.

'l'he respondents raised the contention that the construction of the project

was delayed due to torce mbjeure conditions such as the orders of the

National Green lribunal, Hon'ble Environment Pollution (Prevention and

Control Authority), Haryana State Pollution Control Board, Hon'ble Suprenre

Court pnrribiting construction in and around Delhi and the Covkl 19

pdndemrc amongolhers, butallthepleas advanced in this regard aredevoid

ln tlre present matter, th€ buiider buycr's agreement ivas executed between

the parties on 01.04.2013. Therelore, the due dat. of handing ove. of

possession is taken from the clause 5.1 read with 1.6 oithe agreement and

the deliverydate stipulated frim the deUvery period in the agreem€nt comes

out to b. 01.04.2017. The events srch as the ordors ol the National Green

'l'ribunal, l{on'ble [nvironnrcnt Pollution lltevention and Conh'ol

Authoriry), Haryana State Pollution conkol Board, Hon'ble Supreme court

lrohibiting construction in and around Delhi among others were for a

shorter duration of time and were not continuous as there is a delay of

.!ound live years and even happening after due dat. of handing over ol

possession Though some allottees may notbe regular in payingtheamount

due but the interest oiall the stakeholders concerncd with the sa,d project

t1

t2
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cannot be put on hold due to

prom oter respondents canno! be

It js well settled principle t ar

wrongs.

13. As far as delay in constructio. due to outbreak of Covid-19 is concerned,

llon'bl€ Delhi fligh court in case titled as M/s Hallibunon Otrshore

services Inc. v/Svedanta Ltd. &Anr. bearingno, O,M. P (l) (Comm,) no.

8a/ 2O2O and L As 3696-3697/2O2O d^red29.05.2020 has obse.v€d

rh,r:

14

69 fhc painan tc4btnonft olthc Contactatconn Le candoneddle ta
Lhe CAVID.19 to.k.tawn in Uur.h 2020 tn lndto 1he Contuctar ||os in
btcdth since sept.mbet 2019, Appottunities were givcn to the cantroctot ta
.rte thc sdnc rcpcotedly. Detpltc the nme, the cantactot could not
tonplele the P.ajecL The outb.eok oIa pohdedic cah .t be ued os ah
H rtnun pdldn nc ald.anttd.tlorwhrh thc de..thneswerenuch
belo.e the outbtua k iL5etl

'I'he respondent {,as liable to complete the construction ofthe proiect and

rhe posscssion olthe said unit was to be handed over by 01.04.2017 and

lhe ftlspondents are claiming benefit oilockdown which came into effecr

or 23.03.2020 wherers the due date ol handing ovcr oi possession was

nruch prior to orders of court and the event of outbreak of Covid 19

pan demi.. I herefore, th e Autho rity is of the view that outbreak of a

pindemiccannot be used as an excuse lor non performance ofa conhact

1or which the deadlircs u,crc nruch bcfore thc oulbreak itselfand for the

ird reason, the said time period is not excluded while calcularrng the

delay in hrnd,ng over possession.

l.indings on the reliefsought by the complainant.
G.l. Direct the respondeots k, dcliver the physical possession ofthe

unitalong with delay posscssion charges.
c.ll. Di.ect the respondent to declare the cancellatioo letterdated 09-

11-2022,as nulland void.

Complaint no. 3936 of 2024

aault of some of the allottees. Thus, th€

granted any leniency for aforesaid reasons.

a person cannot take benefit of his own

a.
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G.III. Dir€ct the .espond€nts to handover an alt€rnat€ unlt of slmilar
area inthe same pro,ectofthe same nature.

15. In the present compla,nt, the complainant intends to continue with the

project and is seeking delay possess,on charges as provided under the

proviso to section 18[1) oftheAct. S€c.18(1] proviso readsas under:

''Section 1A: - Retum olomount ond .npehtutioa
$t 1 t I t hc p.ono@r t4it, to \ohpte.e o, 6 unahtc Lo eive p6v\sion
o[on opartnent, tloa oltbo dtnn,

Pravided thotwhere dn allattee does nat intend to withdrow foh the
pto)eca he shollbe pdid)b! the ptonoEr, interestlorevety nonk oI
.lelay, I thc handn)g ol.r olthe posse\shn, aL tuch rote os nay be
pres.ribctl.

16. Clause 5 and 1.6 of the buye.s agreemenl provides ior time period for

handinsove. ofpossession and is reproduced below:

Clouse 5 POSSESSION AND HOLDINGCHARGES
s t the Selle1confrnn)s Potty ptoposcs to.lfcr pascs]Dn olthe
untt ta the Ai.hoser(s) withih the Cohattuent Pe.nd The
Seller/Confrnn)s Porty shall be addltionall! entitled to o crcce
Purca of 1 3a dols oJter the expiry olthe soid Canhtnent Period lot
mokins aller of possession ol thc soid unit.
Clause 1 DEFIlilTlANS:
t b "Connitntent Penod' ,hotl neoa. .ubt".r.o tut.. Uapu,"

t,n'or,.. tnt,^Pnt.o, ol 'totu,a1 .t\,,r..' ord
PtrLhae4t)huving tmet .atnplie.l with all xs obligations,

lonnolta* or dacuhehtation, os pr*(ibed/requested br
sdhr/canlnning Pdrtr, uder this Ag@nert a d not being in
delou|un,ler ahr pa.t ofthis A!.eenentih.ludins but hotlinited
tothe tinet!pdrn taliistulne tsoltheete@nsidetotionosper
the poyment plan opted oevelopnent Cho.qes (DC), Stonp Dutt
on.t athet .hdrltes, the Sett.t/conlitning Patt! 71.1 olfer the
pos\esstan a] the Untt ta the Pur.huset: wxhtn o penad ol42
nonth\ lrcn t])e dote alsondian olthe building pton or execution
aJ Flot Buler\ Agreenat,ehichevqk loter

17 The complainant submit that she was allotted a unit bearlng no. T20 S'l'

001 vide builder buyer agreement dated 01.04.2013 under possession

linked payment plan. lhereaater, complainant paid an amount or Rs.

1,33,00,594/- against the tot3lsale consideration ofRs. 1,85,49,279l . As

per clause 1.6 oithe agreement the respondent was required to handover
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possession or tbe unit lvithin a perlod of 42 months from the date oa

sanction of building plan or execution of, agreement, whichever is late..

The due date of possession comes out to be 01.10.2016[calculated arom

the date of BBA bcing laterl. Further as per clause 5.1 oi the buyer's

agreement the respondent is entitled a grace period of 180 days. As far as

grace period is coDccrned, thc sanre is allowed. 'l herefore, the due d.r!e ot

h.rnding over olpossession was 01.04.2017.

The respondent submitted that the complainant is defaulter and have

fa'led to make payment as per the agreed payment plan. l he respondent

has obtnlned the occupatjon certilicate in respect oi rhe allotted unjt olthe

complninnnt on 09.12.2021 and thereafter, has offered the possession on

13-72.2021- The respondent has issued various .eminder cum demrnd

letters to the complainant and requested to pay the outsta nding du es, b'rt

thc conrplainant has iailcd to pay thc same. Due to non-paymeni ol the

oulstanding dues, the respondent has cancetled the unit vide letter dat.d

09.11.2022. Accordingly, the complainant lailed to abide by the terms of

the agreement b sell executed interse pa.ties by defaulting in making

paynrelrts in a time bound manner as per payment s.hedule.

The counsel for the complainant during proceeding dated 10.01.2025

stated drat the otilr oi possession was sent to the complainant with a

demand of Rs.60,00,000/-and the same was illesal. No OC has been

obtained by the respondent in the yerr of 2021 and it was only ior the

clanfication ivith (onditions. The respondent has also increased the supc.

a.ea of the unit by 22.27% and went beyond ihe clause of the buyels

Now, the questioD befo.e the Aulhority is whetbcr caDcellation vide letter

dated 09.11.2022 is valid in the eyes oflaw or not?



?1

IARERA
GURUGRA[/

Complarnt no. 3936 of 2024

On consideration of the cir.umstances, the documents placed on record

and subnrissrons nrade by the parties, the Audlority observes thar rhe

complainant was allotted rhe subject unit vide atlotment letter dared

70.12.2012. As per possession clause 1.6 oi BBA dated 01.04.2013, the

possession ol the unit was to be delivered ro the complainanr by

01.04.2017 includiDe srace period of 6 months on account of tor.e

majeure circumstances. She has paid an amount ot Rs.1,33,00,594/-

agaiNt the sale consideration o1Rs1,04,89,500/- agreed at time ofbuyer's

agreementwhich js morc than 1000/0 ofthe consideration. Thereafre. the

sale consideratiotr was increased to 11s.1,85,49,279l- at the time olofle. ol
possessron. lt is pertinent to meDtion here that the complainant has paid

Rs.1,33,00,594/' of the sale consideration prior to the offer ofpossession

and the same is evidentas per Statement of Accou nt annexedwirh orier of

possession dated I3.12 2021.

Further, the counsels oi the complainant states that letter of offer oi

possession given by the respondent is not a valid ofer of possession.

Various reasons have becn put lorth by the counsels for rhc

complainant as thc respondent has denranded addjtional demands at

the time oi offer oi possession which are not the part of the builder

buyer s agreement, etc. Therefore, at this stage, the authority clarilies

the concept of v,nid offer oi possession'. It is nccessary to clarily this

because alter vahd and lawlul offer ol possession, liability oipronoter

ior delayed offer olpossession comes to an end. 0n the other hand, if
the possession is notvalid and lawfu l, liability ofpromotercontinues till
a valid offer is madeand allottce remains entitled to receive interest lor

thc delay caused in handlng over vrlid possession. l he authority after
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detailed consideration of tlie mafter

a valid otrer ofpossession Just have

ii
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has arrived at the conclusion that

following components:

Possession must be offered after obtaining occupation

certificate. lhe subject unit after its completion should have

received occupation ccrtifrcate tionr the coDcerned departmenr

ce11ifying that allthe basic infrastructure facilities have been laid

and are operirtional. Such infrastructure facjlities include water

supply, sewerage systen, storm water drainage, electr,city supply,

.oads and strcet lighting.

The subject unit should be ln habitable condition- The test of

habitability is that the alloftee should be able to live in the subject

unit within 30 days of the oifer or possession after carrying out

b.sic cleaning works and getting electricrty, water and selrer

connections, rtc Lom thc rclcvant autho.ities. 1n a habitable unit,

all the common facilides like 1ifts, stairs, lobbies, etc should he

lunctionalor capable ofbeing made tu nctio nal with in 60 days:lter

completing prescribcd ibrmalitics. Further, the promote. shall

provide the unit to the allottees as per the specification agreed at

the iime of execution oi 88A. The authority is further of the view

thrt nrinor delects like liitle gaps in the windows o. minor cracks

in some of the tiles, or chipl)ing plasler or chrpprrrg paint at sonrLr

places or imprope. fun.tioninB ofdrawers ofkitchen or cupboards

etc. are minor defeqts which do not render an apartment

uninhabitable. Such minordefects, can be rectified later at the cost

of the developers. The .llottees should a.cepl possess,on of irrr

apartment with such minor deiects under protest and seek

conrpensation as per the Act oi2016.
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iii. Possession should not be accompani€d by unreasonable

additional demards- In several cases, additional demands are

made and sent along Mth the offer ofpossession. The Authority is

of,theview that the respondent is underobligationto raise demand

as per the te.ms and conditions of the builder buyer agreement

executed inter se pa(ies and the respondent is directed not to

charges anythine,whidh is not part ofthe BBA.

22. The authority observes thft the primary condition of valid otrer or

possession has not been fuhlled by the respondent as it tailed to offer

possession ot the subject qnit to the complainant after the receipt of

occupauon cerrificate by the competent authority. The respondent is

contendiDg thatthe occupatioD certificate lvas obtained on 09.12.2021

and thereafter, possession was oliered to the conrplainant on

13.12.2021. Upon perusal olthc document bearing l\4emo No. ZP-437

Vol.-111/AD(RAl/2021l31083 dated 09.12.2021, it is observed that the

said document $/as issued by the concerned departmentin principle for

the purpose olinviting objection/sLrggestion for construction ofthe 152

units (22 no's extra unitslTower 20 & 21 and Tower 24 & Z5 instead ot

sanctioned 141 not units, without approval of building plans and the

same was also accompanied with certain .onditjons. rurther, ,t is also

specifically stated in the conduding para of the said letter dated

09.12.2021 that lhereolter, "Finot" oppravot of the "Provisionol

occupatian along with sanction letter (BR-vtt) will be canveyed aJter

exominotian of the objections, il ant recetved in this regard fion the

Cenerul Public/existing Allaxees within :10 tlols alter issuance al

canlmunicatrcn as and \rhen 6s!edlrytou'Thus, itis concluded that the

letter dated 09-12.2021 is not occupation certificate issued by the

Complaint no. 3936 of 2024
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concerned depa(ment under "Form BRVII'under Code 4.10 of

Haryana Burlding Code,2017. Moreover, the occupation certificatewas

issued by the concerned department on 24.08.2022 in respect of the

tower where the unit ol the complajnant is situated. ln short, the

rcspondent oiiered the possession to the complainant withour

obtaining occupation certificatc. Accordingly, thc offer of possession

vide letter dated 13.12.2021 cannot be term.d as valid offer of

possessjon in absence of occupation certificate and demands raised

videthe said lelter arealso set'aside forthearoresaid reason.ln viewof

the above, the aul[ority is of the opinion that cancellation letter dated

09.11.2022 is invalid and is hereby set aside by the authority being bad

in eyes oflaw. The respondent is directed to re jnstate the allotted unit

of the complainant as per 8BA and ifthe same is not available then allot

an alternale unit of the same size, similar location and same price as

onginally booked by the complainant within a period of 60 days fronr

the d2t. olrhis ord.r

23. Admissibility of delay possession charges at prescribed rate of

irteresti lhe conrplainant is seekirrg delay possession charges at thr

p.escribed .ate. Proviso to section 18 provides that where a. allottee

does not 
'ntend 

to withdraw from the proje€l he shall be paid, by the

promoter, interest for every month of delay, t'l1 the handing over of

possession,atsuch rate.rs m.rybe prescribedand ithas beenprescribe(i

under rule l5 olthe .ules. Rule 15 has been reproduced as under:

Rule 15, Prescnb..l rute qlintwt- lProvie to secti@ 7Z &.ti@ 1A
@d sub-vctiot (4) an.l tpbsqtiot (7) ol sedion 191
(I) For the prryose ol ptovisa to section 12i secnon 18; ahd etb.

sections (4) and O) al sltian 19, the "intetest ot the rute
prcsctibed" sholl be the stote lknkoftndn highest narginol ast
oflendinsrate+2%,:
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Ptavided thotin cose the Stote Bonk olt,)dia norginolcost aJ
lendtng ntc (^lct.B) it .ot in use t shdll bc rcplaced by such
beh.hnu.k lendtng Mtc\ which t|1e Stote Dunk af tndto nor lx
frcn tnne tatinelbr tetulins to the pcnerul puhli..

'lhe legislalure in its wisdom in the subordinate legislation under rule 15

ol dre rules has determjned the prescribed rate ol interesr. The rare ol
interestso determined by thc lesrslature, is rea$nable aDd ilthe said rule

is lollowed ro awa.d the iDtcrcst, il will ensure unitorm practice in all rhe

Consequendy, as per website of the State Bank of India i.e.,

https://sbi.co.in, thc marginal cost ol lendjng rate (in short, [4CLR) .rs on

d.rte i.e., 04.04.2025 is 9.10q,. Accordingly, the pr.scribed rate of interest

s,ill be marginal cost oflending rate +20lo i.e., 11.10y0.

Rate of lnterest to be paid by the complalnant in case of delay in

making payments' The delirition of t.nn 'interest as denned und.r

section 2[ra] ol the Act p.ovidcs drat the rate otinterest chargeable lrom

the allottee by the promoter, in case ofdefault, shall be equalto the rate of

interest whrch the promotdr shall be liable to pay the allottee, in case of

detault. The relevant section is reproduced belo$r

''(zu) iitt$t nconstheratesol interenpolable by Lhe pronoteror the
atbttee, os the case nat be.

tilpldnation -- t-or the pur?ase ol this cloute
(i) the rate oI ihb.est fha.qeabte lran the altattee b! the prcnote.

n .ae of .teloLk shott be equot ta the tute ol interen wh tch the
Dnnatet \holl be liahle b pay Eoltottee tr.ayoldeloult;

(r, Lhe ht.n t pawblc br tic pra otet to the dllotLec shollbefion
tnc dd hc pratnoter tcL!!.t Lt)e on.uht.. r y p(n theteolti
the du| the anounL at patt thercol on.t intcrci thereon is
teluhded, ahd Lhe tuetesl poyoble by the allattee to the prcnatet
sholl be fram the datc the allattee delilrtt\ it1 polnent to the
trcnatet Lill the dale nit paidi'

'lhereiore, inte.est on the drlay paymcnts tionr thc complaina.t shall be

charged at the prescribed rate i..., 11.10% by the respondent/ pronroter

26
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which is the same as is beinggranted to the complainant in case ofdelayed

On consideration oithe documents available on record and submissions

made by the parties regardlng contravention as per provisions ofthe Ac!

the authority is satisfied that the respondent is in contravention ol the

section 11[4]{a) ofthe Act by not handihg over possession by th€ due date.

By virtue oi clausc 5 read with clause 1.5 ol dre buyer's agreement

executed between the parties on01.04.2013, the possession olthesubject

flat was to be delivered within a period of 42 months trom the date oi

sanction of building plans or date of execution ol buyer's agreenrent,

whichever is la(er. Iror the reason above, the due date ofpossession is lo

be calculated irom the date ofexecution olbuyer's agreement 01.04.2013

being laterand as farasgrace period of180 days is co ncerned, the same is

allowed ior the reasons quoted above. Therefore, the due dat€ ofhanding

over possession (omes outto be 01.04.2017. How.ver, the respondent has

failed to handover possession of the subject unit to the complainant after

obtarnrng occupition certificaie on 24.08.2022. Accordjngly, it is the

lailu.e ol the respondent/promoter to fulfil its obligatioDs and

rcsponsibilities as per rhe aEreemenr to hand over the possession with'n

dre stipulated period.

Accordingly, the non-compliance of the mandate contajned in section

11(a)(al read with proviso to section 18(l ) or the Act on the part of the

respondent rs established. As such, dre complainant/allottee shallbe paid,

by the promoter, delayed possession charges against the pa,d up amount

at the prescribed rate olinterest @11.10o/o p.a. for every month ofdelay

fi-om due date of possession i.e.,01.04.2017 till 24.10.2022 i-e., date of

2t
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receipt of occupation certifi+ate

18[rl ofrhe Act of2016.

under se(tLon l4(tJ:

CompLaLnt no. 3936 of 2024

| 24 0tt_20 t 2) plus 2 months,as persection

H. Dlrectionsoftheauthority

30. Hence, the authority hereby passes this order and issue the tollowing

directions under section 37 oithe Act to ensure compliance ofobligations

cast upon the promoter as per the iunction entrusted to the autho.ity

The cancellation letter dated 09.11.2022 is hereby set aside. The

respondent is directed to re instate the allotted unit oi lhe

complainant is per llBA and ifthe same is not available then auot an

alternale unit ot the same size, similar locatioD and same pricc as

orig,nally booked by the complainant within a period of 60 days

fron the date ofthis order.

The rcspondent is dircctcd to pay delayed possession charges

againn the paid-up anrount at the prescribed rate of interes!

@11.10% p.a. for every month ofdelay from due date of possessjon

i.e., 01.04.2017 d|24.10.2022 i.e., date of receipt of occupation

cer(incate [?4.08.2022] plus 2 months, as pcr sect,on 18[1J ol th.

Act oi2016 .ead with rule 15 ofthe rules.

The an'ears ofsuch inte.est accrued lrom 01.04.2017 tillthe date ol

order by the authority shall be paid by the promoter to thc

auottc.(, within:r period of90 days from datc olthis orderas fcr
rule 16[2) olthe rulcs.

The respondent is further directed to issue a fresh statement of

account after adjustment ofdelayed possession charges as per aibre

saiddirection atserial no 30(ii) of thisorderwithinaper,odof 50

days from the date of this order. Thereafter, the complainant is



31. Complaint as well

32. File be consigned
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directed to payoutsta

ofthe Act of2016.

The respondent/prom

the allotted unit and

complainant in terms

ofstanrp duty and regi

Tbe rateolinterestch

cas.oidelaultshallbe

the respondent/prom

thepromotershallbel

the delayed possess,

Dated: 0.t.04-2025
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insdues, iaany, as per sect,on 19t6) and t7l

ter shall handover the physical possession ol

exe.xte .onvevan.e depd in f,vnxr .f the

section 17(1) olthe Act o12016 on payment

tration charges as applicable.

rgeable irom the allotteebythe promoter, i.

ion 2(za) ofthe Act.

ge anything which is not

tions, ifany stands disposed oiaccordingly.

GU
Haryana Real Estate Regulatory

Authority, Gurugram

harged at the prescribed rate i.e., 11.10% by

ter which is thc sanre rate ofinterest whrch

.rble to pay the lllot(ces, in case ofdefault i.e.,

vkl^-" lc^l
(Arun Kumar)

Chairman


