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Oﬂﬂlﬂﬁ

1. Thepresent complaint datélr'i 11.11.2024 has been filed by the complainant
under section 31 of the Réal Estzite [R&gulaﬂun and Development) Act,

1,
2016 (in short, the Act] read ‘with Rulé 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

and functions under the pr}uvisiun of the Act or the rules and regulations

made thereunder or to the allottee as per the agreement for sale executed

inter se.
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A. Project and unit related details

2. The particulars of the pmje_& the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession,
delay period, if any, have beéen detailed in the following tabular form:

Sr.No. | Particulars | Details
: 1F Name of the project Terra, Sector-37D, Gurugram
2. Nature of the project Group Housing Towers il
3. Area of the project | 19.74 acres
4 Rera Registered Registered
1.299 of 2017 Dated:- 13.10.2017
5. DTCP Licence |1~ | Licence no.-83 of 2008 and 94 of 2011.
6. Allotment letter | F ﬁ};z 2012
| {As on page no. 47 of reply)
7. Date of execution ﬁBﬂ ( ﬂi M,.2ﬂ13
4 _Li il (As on nagg no. 26 of complaint)
8. Unit no, 5.-';_; A ’I‘ZU-ST 001" ﬁ[ﬂs on page no. 34 of
laing) -
9. Unitarea - X s {%sq - ]ncreasad super area 2443 sq.
_ ~¥ ft. i.e., 22.27% increased
| 10. Possession clause Clause 5 POSSESSION AND HOLDING

CHARGES

5.1 The Seller/confirming Party proposes to
k \ Offer possession of the Unit to the Purchaser(s)
O N ‘within  the Commitment Period. The
- | | Seller/Confirming Party shall be additionally
| entitled to a Grace Period of 180 days after
the expiry of the said Commitment Period
y for making offer of possession of the said

1. By Ve

. | " ‘Clause 1 DEFINITIONS:

i 1.6 "Commitment Period” shall mean,
subject to, Force Majeure circumstances;
intervention of statutory authorities and |
Purchaser(s)having timely complied with all
its obligations, formalities or documentation,
as prescribed/requested by Seller/Confirming
Party, under this Agreement and not being in
default under any part of this Agreement,
including but not limited to the timely
payment of instalments of the sale
consideration as per the payment plan opted.
Development Charges (DC), Stamp Duty and
ather charges, the Seller/Confirming Party
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shall offer the possession of the Unit to the
Purchaser’s within a period of 42 months
from the date of sanction of the building
plan or execution of Flat Buyer's
Agreement, whichever is later.
[Emphasis supplied]
4 Grace period Grace period allowed
12 Date of sanction of | 21.09.2012
building plan | [ As per page 6 of reply]
13. Due date of possession 01.04.2017
[Calculated 42 months from date of
execution of BBA being later + 180 days]
14. Total sale cunsiderafiﬂn Rs.1,04,89,500/-
| [as per BBA at page 32 of complaint]
Rs.1,85,49,279/-
;il | (As per statement of account page 121 of the
| reply)
=51
15. Total amuuntﬁxﬂﬂ? me Rs1,33,00,594/-
cﬂmplam{mtv ;| g A
16. In- pringipal ﬁ:cuﬁahnn 09.12. 2‘{1'121qr e
certificate | (‘A& on.page no. 117 of reply)
17. Offer of p SSE'ssian for | 1312 2021
unit O T’ﬂ-ST 001 ge 1:_{19@! pgp}y]
admeasuring 3;443 §q ft.
18. Payment raquest and | 10,12. 20'15 113.10.2016, 08.01.2018,
| reminder letter 13002022, 02022022,  15.02.2022,
] 24:08.2022
19, Occupation certificate 24.08:2022
20. Unit | Termination | 09.11.202
fﬂance!]n;ﬁo& letrer, sent | [paj ﬁgjﬂm
B. Facts of the cumplalnt: ] VARY,

3. The complainant has made the following submissions in the complaint:
a. That the cumplainan'f applied for the said flat/unit with the

respondents vide application form along with necessary documents.
At the time of submitting the application form, the respondents
allotted a flat/unit bearing no. T20-5T-001, admeasuring 1998 Sq.
feet (185.62 Meter).
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b.

That being lured by such representations and assurances made by the
respondents, the cnmp%ainant decided to put her life savings and hard
earnings in the said project. That on 01-04-2013 respondent executed
the flat buyer agreenient a pre-printed one-sided, arbitrary, and
unilateral Agreement to sell the unit/flat bearing no. T20-ST-001,
admeasuring 1998.00-' sq. ft. (185.62 meter). That as per the
agreement, the respondents had handover the physical possession
within 42 months frnm the date of the execution of the flat buyer
agreement i.e., on or béfur& 01. 04201'?

That as per the flat buyer agreement dated 01.04.2013, the basic sale
price of the umt/ﬂat 15 Rs.1,04, 89 500{ (excluding other charges).
That the cnmplalnant|has paid an*amﬂunt of Rs. 1,33,00,594/- to
respondent. The complaint has paid moré than 100 % amount of BSP
to respundentagainst-éhe said unit.

That the resp’ﬂntlaﬂt as.' per the flat huyEragreement were required to
handover the phykicai Pnssess:qn offthe unit on or before 01.10.2017
but the respﬂndentsf ed to give the possession of the unit till date.
That the respondents de[ayed the construction and possession of the
said unit becatse csf | irown fault.

That the complainant ‘hﬁfter many requests and deliberation handed
over a letter datad 13:12.2021 and bearing invoice no.
INV2122/H002841 de[manding an amount of Rs. 60,79,684/-. The
respondents through %aid letter gave an offer of possession for unit
no. T20 ST001 on ground floor at sector - 37 D. The complainant was
shocked and Slll'p!'isedl that the respondent increased the final super
area of the unit/flat to 2443 Sq. Ft. (226.96 Sq. Meter) from 1998.00
Sq. Ft (185.62 Sq. Mt]! It is therefore specifically mentioned that the
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respondent without t|'1E consent of complainant increased the final
super area on paper whereas nothing has changed on ground. That
the complainant visitilsd said unit/flat and she was shocked and
surprised to know th?t instead of increasing the area of unit the
respondent has constructed a unit with different dimensions than as
agreed between both éhe parties in the floor plan and builder buyer
agreement. The respondent has allegedly increased the super area
without the cunsenti or-intimating to complainant and thus
complainant is not bau'pd by the increased super area and any alleged
liabilities arising there from.

That the respﬂndgnts !.hmuéhhtter dated 13-12-2021 have demand
extra amount GfRs 6[] 79 634/ fruhl complainant. The complainant
is not liable to pay any adchtmnal amount which was not agreed under
flat buyer agreement.

That the deh?enr' cf possession of ﬂie afurEmentmned unit allotted to
the complainant has -bFen delayed duie tonon- -completion of the said
project by the respnnd%ents on time due to illegal misappropriation of
the funds, callous attitﬂde and malafjde of the respondents.

That the compia}naﬂt?hn sentd legal notice dated 28.02.2022 to the
respondents vide registered post but the respondents out of their
sheer adamic and frauﬂuien‘:y neither replied nor took any action on
the legal notice.
That thereafter in pursuance of their fraudulent intentions, the
respondents issued a cancellation letter dated 09.11.2022, whereby

the respondents have allegedly cancelled the unit of the complainant

which is illegal and is Hiable to be quashed.

The complainant is seeking the following relief:
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4. The complainant has suugj following relief(s):

d.

Direct the respondents to deliver the physical possession of the unit
along with delay posse!'ssiun charges.

Direct the respondent to declare the cancellation letter dated 09-11-
2022, as null and void.

Direct the respondents to handover an alternate unit of similar area

in the same project of ﬁlhe same nature.

D. Reply filed by the respondents.

5. The respondents have contested the complaint on the following grounds:

d.

That the complainant I:}Eiug inﬁrested in the residential project of the
Respondent No.1 knavl«n under the nzrme and style of "PARK TERRA"
(hereafter referred tn the "Fra[eﬁt } apphed for the allotment of a
flat vide application form dated 19.09.2012. At this stage, it is
pertinent to note that the complainant had made the booking, only
after being &amp‘letéﬁgi s'aﬁﬁﬁeé thﬂ E’i‘uject and its exemplary
construction quality: "

That the booking of the Complainant was accepted by the Respondent
No.1 and on 10.12.2012 the Cﬂmpgainant was tentatively allotted a
unit bearmg nm 'E"Etz'l«iS'l"-ﬂh‘I}l1,l Tm'{er T20 tentatively admeasuring
1998 sq. ft. super;area (hereafter referred to as the "Unit”).

That consequenﬂy, a flat buyer’s agreement dated 01.04.2013 was
executed between the 'r:umplainant and respondents. It is pertinent to
mention that the agreement was consciously and voluntarily
executed between the parties and the terms and conditions of the
same are binding on the parties.

That after the allutr?ent of the unit, the complainant had also

executed an undertaking along with an affidavit as per which the
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complainant agreed to the tentative nature of the super area of the
unit and had also undeL'taken to have no objection if the layout or the
building plans of the |r'unit or the project may be changed for any
reasons whatsoever.

e. That the complainant took a home loan for remittance of the sale
consideration for the unit in question in lieu of which a tripartite
agreement dated 28.{1'4'.2014 was executed between the complainant,
respondents and State Bank of India.

f.  That as per the agrem?‘nent- exé;uted between the parties, both the
parties were Ghligatetﬂ to fulﬁl é‘ieir respective obligations. That the
due date of offer nf pnssessini‘z, as per clause 5.1, 1.6 and 1.18 of the
agreement is 42 munt s from the date of sanction of the building plan

or execution of flat buyer's agreement, whichever is later with a grace

period of 1&0 days, sub]ect however, to the force majeure
circumstances;” i;ntew‘entlﬂn of stamtpry authorities and the
purchaser(s) makmg 5111 paymﬂnts Mt'l'lin the stipulated period and
complying with the terms and conditions of this agreement.
g. That the due date is b+ ing calculated fram the date execution of the
04.2013 % it Iﬂﬂ%ﬂ‘ than the building plan dated

e proposed due date comes out to be

agreement dateé 01 -_
21.09.2012. Hence,
01.04.2017. 1t is imperative to mention here that the due date of

delivery of the unit wa+s subjective in nature and was dependent on
the force majeure circumstances and the purchaser/allottee
complying with all the|terms and conditions of the agreement along
with timely payments ?f instalments of sale consideration.

h. Thatitis most humbly T;uhmitted that the construction of the unit was

hampered due to and was subject to the happening of the force
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majeure and other circrjmstances beyond the control of the company,
the benefit of which is bound to be given to the respondents no.1 in
accordance with clausi 1.17 and 10.1 of the agreement.

At this stage, it is categorical to note that respondents were faced with
various force majeurt events including but not limited to non-
availability of raw matLriaI due to various orders of Hon'ble Punjab &
Haryana High Court arlud National Green Tribunal thereby regulating
the mining activities, Ii!:rick kilns, regulation of the construction and
development activities by the judicial authorities in NCR on account
of the environmental t:l::-nl:ii‘l:ii::;:r'::!i.'lt restrictions on usage of water, etc. It
is pertinent to state th‘ht th& Natiunal Green Tribunal in several cases
related to Pun]ub al?d Haryana ‘had stayed mining operations
including in 0.A No. 171/2013, wherein'vide Order dated 2.11.2015
mining activities by tl].L'—.‘ newly allul_:’;_ed mining contracts by the state
of Haryana was s&ayedl on the Yamuna River bed. These orders in fact
inter-alia continued till the year 2018. Similar orders staying the
mining operations were also passed by the Hon'ble High Court and
the National Green Tribunal in Punjab and Uttar Pradesh as well. The
stopping of min&ng ;ﬂ: ivity. n&t'ﬂn%':;ma‘rllé‘: procurement of material
difficult but also r_aised the prices of sand/gravel exponentially. It was
almost 2 years that {he scarcity as detailed aforesaid continued,
despite which all EffDI'itS were made and materials were procured at
3-4 times the rate and the construction continued without shifting
any extra burden to thl: customer. The time taken by the Respondents
to develop the pmjectlis the usual time taken to develop a project of
such a large scale and despite all the force majeure circumstances, the

Respondents completed the construction of the Project diligently and
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timely, without imposing any cost implications of the aforementioned
|

circumstances on the Complainant and demanding the prices only as
and when the canstruétinn was being done. It is to be noted that the
development and iml.lflllemEntatiun of the said Project have been
hindered on account of several orders/directions passed by various
authorities/forums/caurts, before passing of the subjective due date
of offer of possession.

j.  That the aforementimﬁéd circumstances are in addition to the partial
ban on construction. In the recent past, the Environmental Pollution
(Prevention and ContrLJl) Authority, NCR (EPCA) vide its notification
bearing no. EPCA-hfzme 49 “dated 25102019 banned
construction actiﬂty"iw‘l NCR durmg*night hours (6 pm to 6 am) from
26.10.2019 to 30.10.2019 which was later on converted to complete
ban from 1.11.2019 _to 05.11.2019 by EPCA vide its notification
bearing no. R)QGIGKLJSB dated 01.11.2019.

k. That additionally; E?E.’l? before the_ 'fméicy could resume, the world

was hit by the Cmrid 19 pandem‘i‘c That the covid-19 pandemic

resulted in serious t{hallenges to the prn]ect with no available
labourers, cantracsﬂrst etc, for the*canstructmn of the Project. The
Ministry of Home Affairs, GOI vide notification dated March 24, 2020
bearing no. 40-3/’2&'2{11*[}!\1‘[{#«] recognized that India was threatened
with the spread of Ciovidd? pandemic and ordered a completed
lockdown in the entire country for an initial period of 21 days which
started on March 2%, 2020. By virtue of various subsequent
notifications, the Ministry of Home Affairs, GOl further extended the
lockdown from time to time and till date the same continues in some

or the other form to curb the pandemic. Various State Governments,
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including the GuvernTent of Haryana have also enforced various

strict measures to prevent the pandemic including imposing curfew,

lockdown, stopping | all commercial activities, stopping all

construction activities, Despite, after above stated obstructions, the
nation was yet again lTit by the second wave of Covid-19 pandemic
and again all the activities in the real estate sector were forced to stop.
It is pertinent to menti’!nn, that considering the wide spread of Covid-
19, firstly night curfew was imposed followed by weekend curfew and
then complete curfew; That during the period from 12.04.2021 to
24.07.2021, each anJ eﬁéry’"iﬁibtivity including the construction
activity was banned mlthe State This has been followed by the recent
wave brought byt‘r’:e new covid variant in the country. Therefore, it is
safely concluded that ]he said delay in the seamless execution of the
project was due to geuﬂLlne fﬁrc& majeure circumstances and the said
period shall nut be added whi!@cnnﬁputmg the delay.

. That from the'fats m.!:hcate_d above and ‘documents appended, it is
comprehensively estabilished thata period 0f 313 days was consumed
on account of carcum tances. _beyond the power and control of the
Respondents, meg’ I:cr I.!he ; ass%nﬁ df Orders by the statutory
authorities. All the circumstances stated hereinabove come within the
meaning of force majJ_:ure, as stated above. Thus, the Respondents
have been prevented by circumstances beyond its power and control
from undertaking the implementatiun of the Project during the time
period indicated above and therefore the same is not to be taken into
reckoning while computing the period of 42 months as has been

provided in the Agreerrent. In a similar case where such orders were
brought before the Hon'ble Authority in the Complaint No. 3890 of
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2021 titled "Shuchi Sur and Anr vs. M/S Venetian LDF Projects LLP"
decided on 17.05.2022, the Hon'ble Authority was pleased to allow
the grace period and hs',-nce. the benefit of the above affected 313 days
need to be rightly give+ to the Respondent-builder.

m. That all these circumstances come within the purview of the force
majeure clause and her!;r:e allow a reasonable time to the Respondent-
builder. That it must also be noted that the Respondent No.1 had the
right to suspend the c%::nstructinn of the Project upon happening of
circumstances beyond the control of the Complainant, however,
despite all the harclhips- féged by the Respondent No.l, the
Respondent No.L: did rrﬂt suspendn the construction and managed to
keep the Project aﬂoat|

n. Furthermore, it needs to be seen that the development of the unit and
the project as'a Whulé is largely dg,pend&nt on the fulfilment of the
allottees in tlmefir clearing their dl]lES "That the due date of offer of

possession was also idependent on the timely payment by the

through all the adversities.

complainant, which, th,'ue complainant failed to do. The demands were
raised as per the agreed payment plan however, despite the same, the
cumplainanthas% deiayf:d the éaymgnf against the unit.

o. That it was the-obligation of the complainant to make the payments
as per the adnpteﬂ-paﬂment plan and agreed terms and conditions of
the agreement. That LITe timely payment of the sales consideration of
the unit was the esser'nce of the agreement executed between the
parties as per clause 7 of the Agreement.

p. It is submitted that anriuus demand letters were raised as per the
agreed payment plan however, the complainant had continuously

delayed in making the due payments, upon which, various payment
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request letters and reminder notices were also served to the
complainant from time to time. That the bonafide of the respondents
is also essential to be !highiighted at this instance, who had served
request letters at every stage and reminder notices in case of non-
payment. EI

q. Itis imperative to note at this stage that even after various hardships
faced by the Respnndénts due to Force Majeure circumstances and
delay in remittance of outstanding dues by the allottees like the
Complainant, the Rei:pcndent No.1 was able to complete the
construction of the Prﬂ!i‘act and had thereby obtained the Occupation
Certificate for the: same on 09.12. 2021 and hence lawfully offered the
possession of thexﬂbnvtf-nnted unit to the complainanton 13.12.2021.

r. It is most humbly submitted before the Authority that the offer of
possession of the unit provided by ;1I;hf: complainant is a valid offer of
possession and all the démaj;ldd-;raisﬁd}i?ﬂthe respondent no.1 in the
said offer of ﬁbsﬁ”es'"sihl are valid diiargés and as per the agreement

executed between the parties.

s. That it is submitted that the last payrnent was made by the
.2018. Tﬁzﬂ ﬁ!&m faﬂure of the complainant in

remitting the outstan

complainant.on 06,
I ing dues with regards to the Unit in question,
the Respondent No.1 was constrained to send multiple reminder
letters and thereby a Final Demand letter dated 24.03.2022 for
payment of outstanding dues by the Complainant which categorically
notes that if the Complainant failed to remit the outstanding dues
within a period of 15 days, the unit of the Complainant shall stand

terminated.
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That failure of the Complainant in remitting the outstanding dues
even after various rer!ninder and demand letters, the Complainant
was considered und'Er default, and upon the failure of the
Complainant to rectifyihis default, the Respondent No.1 was left with
no other option but to terminate the unit of the Complainant,

That, it is evident frur.!'n the above-mentioned submissions that the
Complainant stood in |I:hE event of default for not making payment,
not taking possession of the Unit, non- execution of sale deed, and
non-payment of statuﬂury duéLS. Accordingly, the Respondent had a
right to terminate the llllnit. That multiple opportunities were given to
the Complainant to, !'ﬂl:tlf)l his. gefa'ilt-;hrnugh the reminder notices
and final den{anﬁ "’ﬁd?’ﬁ; fﬁera“ymant of outstanding amount,
however, the Ebn:lp]aitl:ﬂt agam willinély and voluntarily chose to
not rectify the same, ilmd consequently, after waiting for an ample
period of time, the Respondent No.1 was constrained to terminate the
allotment of thedinit [%f the ZCDﬁlplaiihaﬁ't*h}r issuing the termination
letter dated 09.11.2022.

That acr:urdingly_, aft_er{ termination of the allotment of the unit of the
Cnmp]ainani;.-ﬁt]'i’-é Go%q‘nlainan% fva%l%ﬁ wfth no right, titled, interest,
charge or lien- gver-the unit. That after the termination of the
allotment of the unit ch the Ct::-mplamant,.sale]y due to the default of
the Complainant, the hespundent No.1l is well within their right to
forfeit the earnest amciu nt along the delayed payment interest till the
date of termination Tnd other non-refundable amount including
delayed payments, brcw‘kerage charges, processing fees, any monetary

benefit given to the purchaser.
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6. Copies of all the relevant dc[cuments have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E. Jurisdiction of the authoril

7. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below:
E.1 Territorial jurisdiction T

BREvee s
8. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Real Estate
i | 4
sh@jggnﬁ:;e Gurugram District for all
purpose with offices situated in Gurugram.In the present case, the project

Regulatory Authority, Gurug

in question is situated wittjin the planning area of Gurugram District,
therefore this authority has completed territorial jurisdiction to deal with
the present complaint. '

E. Il Subject-matter ]nrisdi tion

W )
9. Section 11(4)(a) of the Act provides that the promoter shall be responsible
to the allottee as per agreemeut for sale Sectmn 11(4)(a) is reproduced as

hereunder;

Section 11

{4) The promoter shall-
(a) be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made thereunder
or to the allottees as per Fhe agreement for sale, or to the association of
allottees, as the case m jbe till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees, or the common
areas to the association ﬂf allottees or the competent authority, as the
case may be; |
Section 34-Functions of the Authority:
34(f) of the Act provides to eniure compliance of the obligations cast upon the
promoters, the allottees ﬂnd the real estate agents under this Act and the
rules and regulations made thereunder.
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10. So, inview of the provisions of the Act of 2016 quoted above, the authority

F.

F.1

1

12.

has complete jurisdictich to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided I::3|" the adjudicating officer if pursued by the

complainant at a later stage,

Findings on the objections raised by the respondents:
|

Objection regarding delay in completion of construction of project due

to force majeure conditions.

The respondents raised the t:ﬂntentlun that the construction of the project
was delayed due to force mtl]eure candttmns such as the orders of the
National Green Tnbunal,-aHDm‘bIe Envjrun"ment Pollution (Prevention and
Control Authority), Haryana State PoH'utmn Control Board, Hon'ble Supreme
Court prohibiting cﬂnstructlan in and around Delhi and the Covid-19
pandemic among others, butall the pleas advanced in this regard are devoid

of merit.
| W

In the present matter, the buqder buyer’s agreement was executed between
the parties on 01.04.2013. Therefure the due date of handing over of
possession is taken from the lauSE $.1 ra?d ‘with 1.6 of the agreement and
the delivery date stxpuiated from the dehvery period in the agreement comes
out to be 01.04.2017. The 'ev:Lnts such as the orders of the National Green
Tribunal, Hon'ble Envirnmlnent Pollution (Prevention and Control
Authority), Haryana State Po‘lutiun control Board, Hon'ble Supreme Court
prohibiting construction in and around Delhi among others were for a
shorter duration of time anci were not continuous as there is a delay of
around five years and even | appening after due date of handing over of

possession. Though some al]cTttEes may not be regular in paying the amount

due but the interest of all thei stakeholders concerned with the said project
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cannot be put on hold due to fault of some of the allottees. Thus, the
promoter-respondents cannot be granted any leniency for aforesaid reasons.

It is well settled principle that a person cannot take benefit of his own

wrongs.

13. As far as delay in construction due to outbreak of Covid-19 is concerned,

14.

Hon'ble Delhi High Court in case titled as M/s Halliburton Offshore
Services Inc. V/S Vedanta Lth. & Anr. bearing no. O.M. P (1) (Comm.) no.

88/ 2020 and 1. As 3&%-3?97}2020 dated 29.05.2020 has observed
that: |

69. The past nnn-perfarmande of the Contractor cannot be condoned due to
the COVID-19 lockdown in Harr:h Eﬂi’ﬂ in India. The Contractor was in
breach since September 2019 Opportunities were given to the Contractor to
cure the same repeatedly. Despite the same the Contractor could not
complete the Praject The outbreak a,." a pandemic cannot be used as an
excuse for non-performance df a contraat for which the deadlines were much
before the outbrealeitself.” i

The respondent was liable to cumplete the t:anstructmn of the project and
the possession of the said unll: was to he handeﬁ" over by 01.04.2017 and
the respondents are c]almmg‘benef‘t of lnckduwn which came into effect
on 23.03.2020 whereas the due date of handing over of possession was
much prior to orders of ca_u:lrt and .ﬂ-l-e event of outbreak of Covid-19
pandemic. Therefore, the Aqthhrityﬁisr of the view that outbreak of a
pandemic cannot be used as an excuse for-non- performance of a contract
for which the deadlines were much before the outbreak itself and for the
said reason, the said time pf.!'riud is not excluded while calculating the
delay in handing over pDSSESS:iGn.

Findings on the relief suugh!t by the complainant,
G.I. Direct the respunden’ts to deliver the physical possession of the
unit along with delay possession charges.
G.II.  Direct the respundent to declare the cancellation letter dated 09-
11-2022, as null and lr'uid
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G.III.  Direct the respondents to handover an alternate unit of similar
area in the same project of the same nature.

15. In the present complaint, tTw complainant intends to continue with the
project and is seeking delay possession charges as provided under the
[
proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:
|

“Section 18: - Return of amount and compensation
18(1). If the promoter fq'."!s to complete or is unable to give possession
of an apartment, plat, or building, —

Provided that where an rzﬂut_;gg.gﬂes not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing b}/ﬂr of the ﬁus'sessfon. at such rate as may be
prescribed.”

| :
16. Clause 5 and 1.6 of the buyer’s agreement provides for time period for
s __ i
handing over of pussess_innfnd is reproduced below:

Clause 5 POSSESSION AND HOLDING CHARGES

5.1 The Seller/confirming Party proposes to offer possession of the

Unit to the Purchaser(s) within the Commitment Period. The

Seller/Confirming Party shall be additionally entitled to a Grace

Period of 180 days after the!expf'ry of the said Commitment Periad for

making offer of possession &f the said Unit.

Clause 1 DEFINITIONS: |

1.6 “Commitment Period" shall mean, subject to, Force Majeure
circumstances; intervention —of statitory authorities and
Purchaser(s)having timely complied with all its obligations,
formalities or documentation, as prescribed/requested by
Seller/Confirming Party, under. this Agréement and not being in
default under any part of this Agreement, including but not limited
to the timely payment of instalments of the sale consideration as per
the payment plan opted. Development Charges (DC), Stamp Duty
and other charges, the ?eﬁer,f{?anﬁrming Party shall offer the
possession of the Unit ta the Purchaser’s within a period of 42
months from the date of sanction of the building plan or execution
of Flat Buyer's Agreement, whichever is later.

17, The complainant submit that she was allotted a unit bearing no. T20-ST-
001 vide builder buyer agL‘eement dated 01.04.2013 under possession
linked payment plan. Thereafter, complainant paid an amount of Rs.
1,33,00,594/- against the total sale consideration of Rs. 1,85,49,279/-. As

per clause 1.6 of the agreenltent the respondent was required to handover
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19.
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possession of the unit within a period of 42 months from the date of

sanction of building plan or execution of agreement, whichever is later.
The due date of possession comes out to be 01.10.2016[calculated from
the date of BBA being latT|r]. Further as per clause 5.1 of the buyer's
agreement the respondent is entitled a grace period of 180 days. As far as
grace period is concerned, I{he same is allowed. Therefore, the due date of
handing over of possession !was 01.04.2017.

The respondent submitted that the complainant is defaulter and have
failed to make payment as per the'egreed payment plan. The respondent

has obtained the occupation certificate in respect of the allotted unit of the

complainant on 09.12. 2021 and thereafter has offered the possession on
13.12.2021. The respendeet hes 1H5eued various reminder cum demand
letters to the complainant :ﬂnd requested to pay the outstanding dues, but
the complainant has failed to pay the same. Due to non-payment of the
outstanding dues, the respcrndent has cancelled the unit vide letter dated
09.11.2022. Accordingly, the complainant failed to abide by the terms of
the agreement to sell exechted inter-se_parties by defaulting in making
payments in a time bound n!]anner as per payment schedule.

The counsel for the cemphainant_ Iduri_ngl;plreceeding dated 10.01.2025
stated that the offer ef _pe}ssessien was sent to the complainant with a
demand of Rs. f_sID.ﬂ-[},.U[]'[!lf1 and the same was illegal. No OC has been
obtained by the respondent in the year of 2021 and it was only for the
clarification with conditions. The respondent has also increased the super
area of the unit by 22.27% and went beyond the clause of the buyer's
agreement.

Now, the question before the Authority is whether cancellation vide letter

dated 09.11.2022 is valid in the eyes of law or not?
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20. On consideration of the cir'r;umstances, the documents placed on record
and submissions made by the parties, the Authority observes that the
complainant was allotted the subject unit vide allotment letter dated
10.12.2012. As per pussesﬁiun clause 1.6 of BBA dated 01.04.2013, the
possession of the unit was to be delivered to the complainant by
01.04.2017 including grac!e period of 6 months on account of force
majeure circumstances. She has paid an amount of Rs.1,33,00,594/-
against the sale consideration of Rs1,04,89,500/- agreed at time of buyer's
agreement which is more tl*lan 100% of the consideration. Thereafter, the
sale consideration was increased to Rs.1,85,49,279/- at the time of offer of
possession. It is pertinent to mention here that the complainant has paid
Rs.1,33,00,594/- of the S:allﬂ1 cunsider;ttinn prmr to the offer of possession

and the same is evident as per Statement of Account annexed with offer of

possession dated 13.12.202]1.

21. Further, the counsels of thf,' cumplamant states that letter of offer of
possession given by the re.*,pnndent is not a vahd offer of possession.
Various reasons have be}en put forth by the counsels for the
complainant as the respunﬁlent has demanded additional demands at
the time of offer of possession wh:ch are not the part of the builder
buyer’s agreement, etc. Therefore, at thls stage, the authority clarifies
the concept of ‘valid offer qf possession’, It is necessary to clarify this
because after valid and lawh.ll offer of possession, liability of promoter
for delayed offer of possession comes to an end. On the other hand, if
the possession is not valid and lawful, liability of promoter continues till
avalid offer is made and all:‘Lttee remains entitled to receive interest for

|
the delay caused in handing over valid possession. The authority after
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detailed consideration of the matter has arrived at the conclusion that

a valid offer of possession must have following components:

{
I

is
1L

Possession must be offered after obtaining occupation

|
certificate- The subject unit after its completion should have

received occupation certificate from the concerned department
certifying that all the I:Lsic infrastructure facilities have been laid
and are operational. 9:uch infrastructure facilities include water
supply, sewerage syste!m, storm water drainage, electricity supply,
roads and street IightirT g

The subject unit should be in habitable condition- The test of
habitability is that the }aliottee should be able to live in the subject
unit within 30 days ufl the offerl of possession after carrying out
basic cleaning works |and getting electricity, water and sewer
connections, etc from the relevant authorities. In a habitable unit,
all the common fa;ciliu!?es like lifts, stairs, lobbies, etc should be
functional or capable nlrbeing m'ade functional within 60 days after
completing prescribed formalities. Further, the promoter shall
provide the unit to the allottees as per the specification agreed at
the time of EXEC_i.ltiﬁn-ﬂf BBA. I:I;I;IE ;ufhofitjr is further of the view
that minor defects like little gaps in the windows or minor cracks
in some of the tiles, -:}ri::hipping plaster or chipping paint at some
places or improper functioning of drawers of kitchen or cupboards
etc. are minor defects which do not render an apartment
uninhabitable. Such minor defects, can be rectified later at the cost
of the developers. Thl.- allottees should accept possession of an

apartment with such minor defects under protest and seek

compensation as per the Act of 2016.
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iii. Possession should not be accompanied by unreasonable
additional demands-Tln several cases, additional demands are
made and sent along with the offer of possession. The Authority is
of the view that the respondent is under obligation to raise demand
as per the terms and *:ﬂnditiuns of the builder buyer agreement
executed inter se part%ies and the respondent is directed not to

charges anything, which is not part of the BBA.

22. The authority observes that the primary condition of valid offer of
possession has not been fu‘lﬁlled by the respondent as it failed to offer
possession of the subject unit to the complainant after the receipt of
occupation certificate h},r the cnmpetent authurlty The respondent is
contending that the occupation certificate was obtained on 09.12.2021
and thereafter, possession was offered to the complainant on
13.12.2021. Upon perusal {:{f the document bearing Memo No. ZP-437-
Vul.-ll],’AD{RA];‘ZUZl[SlUES dated .09.1|2.2[]21, it is observed that the
said document was issued hly the concerned department in principle for
the purpose of inviting obj el:tmn,fsuggestmn for construction of the 152
units (22 no's extra units) 'Huwer 20 & 21 and Tower 24 & 25 instead of
sanctioned 141 no's units, without approval of building plans and the
same was also accumpauielfl with certain conditions. Further, it is also

concluding p'ara of the said letter dated

|
09.12.2021 that "Thereafter, "Final" approval of the "Provisional”

specifically stated in the

occupation along with sanction letter (BR-VII) will be conveyed after
examination of the objecﬂjns, if any received in this regard from the
General Public/existing A."Iu'ﬂttees within 30 days after issuance of
communication as and when issued by you." Thus, it is concluded that the

letter dated 09.12.2021 is not occupation certificate issued by the

Page 21 of 26




W HARERA

80

LIt ST

43,

Complaint no. 3936 of 2024

GURUGRAM

concerned department under “Form BR-VII" under Code 4.10 of
Haryana Building Code, 201!'?. Moreover, the occupation certificate was
issued by the concerned dTpartment on 24.08.2022 in respect of the
tower where the unit of the complainant is situated. In short, the
respondent offered the Lnssessiﬂn to the complainant without
obtaining occupation certtﬂicate Accordingly, the offer of possession
vide letter dated 13.12. 2&21 cannot be termed as valid offer of
possession in absence of occupation certificate and demands raised
vide the said letter are also ri.et-as.id'é for the aforesaid reason. In view of
the above, the authority is é»f the opinion that cancellation letter dated
09.11.2022 is invalid and islhereby set aside by the authority being bad
in eyes of law. The respondfnt is directed to re instate the allotted unit
of the complainant as per BBA and if the same is not available then allot

. [ Sty : :
an alternate unit of the same size, similar location and same price as

the date of this order.” [ F 2 a'_ ;

originally booked by the Tmplamant within a period of 60 days from
Admissibility of delay pﬂssesslém chﬁrges at prescribed rate of
interest: The complainant is seeking delay possession charges at the
prescribed rate. Proviso tu.gsectiun-els provides that where an allottee
does not intend to wi_thdra_Lvlfrum:the project, he shall be paid, by the
promoter, interest for evetly month of de]ay, till the handing over of
possession, at such rate as n?ay be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

|

Rule 15. Prescribed rate aof interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%,:
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Provided that in|case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time fa'lr lending to the general public.
The legislature in its wisdom in the subordinate legislation under rule 15
of the rules has determineL:i the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said rule
is followed to award the inIarest, it will ensure uniform practice in all the

cdses.

Consequently, as per u.ulebsi!;e..;.-ﬁf the State Bank of India ie,
https://sbi.co.in, the margltal tusf_-ﬁf lending rate (in short, MCLR) as on
date i.e.,, 04.04.2025 is 9,101.,@, Accordingly, the prescribed rate of interest

will be marginal cnstgﬁlenﬂlmgratﬁﬁ +‘2°‘%QT£., 11.10%.

Rate of interest to be paid by the complainant in case of delay in
making payments- The definition of term “interest’ as defined under
section 2(za) of the Act prlides that the rate of interest chargeable from
the allottee by the prqg_:_iotek in case of ct,gfauit.r'_shall be equal to the rate of
interest which the premoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:

“(za) "interest” means the
allottee, as the case may ..“l A PR LAY
Explanation. —For the purpose of {fg{s clause— )

(i) the rate of interest thargeablé from the allattee by the promoter,
in case of default, shall be equal toithe rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii)  the interest payablé by the promater to the allottee shall be from
the date the pmmau:er received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the E:Jterfst payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

tes of interest E@ub_{é by the promoter or the

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e., 11.10% by the respondent/ promoter
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which is the same as is being granted to the complainant in case of delayed

possession charges.
28. On consideration of the documents available on record and submissions

made by the parties regarding contravention as per provisions of the Act,

the authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act I:Ji}f not handing over possession by the due date.
By virtue of clause 5 read with clause 1.6 of the buyer’s agreement
executed between the parti.!es on-ﬂl_._[}4.2i}13, the possession of the subject
flat was to be delivered within a period of 42 months from the date of
sanction of building plans or date of execution of buyer's agreement,
whichever is later. Forthe reasun ahﬂve the due date of possession is to
be calculated from the: d,ate of ﬂxeqution hfblg_?er s agreement 01.04.2013
being later and as far as gra| e period of 180-days is concerned, the same is
allowed for the reasons qui:t'ed above. Therefore, the due date of handing
over possession cnmes;ﬂutlu be 01.04.2017. However, the respondent has
failed to handover passgssﬁun of the subject unit to the complainant after
obtaining occupation certificate on 24.08.2022. Accordingly, it is the
failure of the respondent/promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the possession within

the stipulated period.
29. Accordingly, the nan-mm%iiance- of the mandate contained in section
11(4)(a) read with pmvisn' to section 18(1) of the Act on the part of the
respondent is established. ,‘LLS such, the complainant/allottee shall be paid,
by the promoter, delayed possession charges against the paid-up amount
at the prescribed rate of interest @11.10% p.a. for every month of delay
from due date of possessi:'m i.e., 01.04.2017 till 24.10.2022 i.e, date of
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30.

i,

iii.

receipt of occupation certificate (24.08.2022) plus 2 months, as per section
18(1) of the Act of 2016.

Directions of the authori

Hence, the authority herehliy passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority

under section 34(f):

The cancellation lette dated 09 11.2022 is hereby set aside. The
respondent is directed to- t‘e instate the allotted unit of the
complainant as per BB and if the same is not available then allot an
alternate unit of the sIme size, Slmilar location and same price as
originally booked by the cnmplainant within a period of 60 days
from the date of this nrder.

The respondent is directed to pay delayed possession charges
against the paid-up ;muunt at the prescrihed rate of interest
@11.10% p.a. "Eor"#e;;e' month af da!ay'&am due date of possession
i.e, 01.04.2017 till 23'10 2022 Ie"’date of receipt of occupation
certificate [24.0_8.2-':}_22_] plus 2 months, as per section 18(1) of the
Actof 2016 rhad'}withfilule- 15 of the rules.

The arrears of such interest acerued from 01.04.2017 till the date of
order by the au’thnr#ty shall be paid by the promoter to the
allottee(s) within a period of 90 days from date of this order as per
rule 16(2) of the rules.
The respondent is further directed to issue a fresh statement of
account after adjustment of delayed possession charges as per afore
said direction at serial no. 30(ii) of this order within a period of 60

days from the date of this order. Thereafter, the complainant is
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directed to pay outstanding dues, if any, as per section 19(6) and (7)
of the Act of 2016.

The respondent/promoter shall handover the physical possession of
the allotted unit and execute conveyance deed in favour of the
complainant in terms of section 17(1) of the Act of 2016 on payment
of stamp duty and registration charges as applicable.

The rate of interest chargeable from the allottee by the promoter, in
case of default shall be Er:harged_ at the prescribed rate i.e., 11.10% by
the respondent/ prnm%tﬂr which is the same rate of interest which
the promoter shall be liable to pay the allottees, in case of default i.e.,
the delayed possessmn charges as per section 2(za) of the Act.

The respondent s aismdtre:ted not‘t{r charge anything which is not
part of builder: buyer S ngreement

31. Complaint as well as applications, if any stands disposed of accordingly.

32. File be consigned to reg_istrT.

! %le-

Dated: 04.04.2025 (Arun Kumar)

Chairman
Haryana Real Estate Regulatory
*  Authority, Gurugram

Page 26 of 26




