HARERA

Complaint No. 8127 of 2022

and 6 others
=2, GURUGRAM
BEFORE THE HARYANA RE{M.. ESTATE REGULATORY AUTHORITY,
GURUGRAM
Order reserved on: 19.11.2024
Order pronounced on: 18.03.2025
NAME OF THE BUILDER . Ocean Seven Buildtech Pvt. Ltd.
PROJECT NAME Express{vay Towers, Sector- 109, Gurugram, Haryana
S. NE‘ Case No. :Ease title Appearance
1. | CR/8127/2022 Nitish Arora Adv. Harshit Batra
v/S. (Complainant)
Ocean Seveai’ﬂ aiicte ;_t_!_;PlrIvate A A Sk
m o a..',.*
‘ S ,.-,.*i (Respondent)
2. CR/8128/2022 ItKumi"}aiu Adv. Harshit Batra
SJ VIS Wy (Complainant)
D_:: - Eﬁg}ﬂ N Adv. Arun Kumar
AY e (Respondent)

. Adv. Harshit Batra

3. | CR/8138/2022 Raja Hussian
V/S ¢ } (Complainant)
Ocean Se EE Buildtech Pﬂuata PEpIE
imited
(Respondent)
4. | CR/8126/2022 u;gwag %rivastaﬂa aid dgeu Adv. Harshit Batra
. 5. Srivastava, (Complainant)
Gcea;;1 5 I n gﬂfﬁ'ﬂe;:hu;:wate Adv. Arun Kumar
L.umte d (Respondent)
5. | CR/8024/2022 -?’ _SouravSen” -.f | Adv. Harshit Batra
o ‘g’ ¢ ERA R (Complainant)
’ﬂm@ MEII:Ii?nlil:l;E E]‘ﬁ?hl"-’ﬂte I\ Adv. Arun Kumar
Nt (Respondent)
6. CR/8027/2022 | Timir Taluakdar and Devarati Adv. Harshit Batra
Majumdar (Complainant)
V/S
Ocean Seven Buildtech Private Adv. Arun Kumar
| Limited (Respondent)
7 CR/8023/2022 Sharuti Adv. Harshit Batra
V/S (Complainant)
Ocean Seven Buildtech Private
Limited Adv. Arun Kumar

(Respondent)
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HARERA Complaint No. 8127 of 2022

-] GURUGR AM and 6 others
CORAM:
Shri Arun Kumar Chairman
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
ORDER

This order shall dispose of 7 complaints titled above filed before this Authority
under section 31 of the Real Estélte (Regulation and Development) Act, 2016
(hereinafter referred as “the Act":lp neaﬂ'@!{h I_rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, Eﬂ*ﬁ"-:{hereina&er referred as "the rules”)
for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be resgagslhﬁe for ﬂl*l@%ﬁkgﬁtmns, responsibilities and
functions to the allottees a&p&rthe agreement forsale executed inter se parties.
The core issues emanating fmm them are similar in nature and the

complainant(s) in the above r 'erred matters are allottees of the project,

namely, "Expressway Tuwers SectJr- Qurugram, Haryana being
developed by the respnndehtfpr_'_'materl e, M fs (ﬂr:eaﬂ Seven Buildtech Private
Limited. The terms and cnndltha?s of th& allu%‘nent letter, buyer’s agreements,

fulcrum of the issue mvalve:d inall these casesgpertains to failure on the part of
the promoter to deliver tin }'.pusseksinm the units in question seeking

award of possession and delayed pos#es,%un charges and execute the

conveyance deed and others.
The details of the complaints, unit no., date of agreement, possession clause, due
date of possession, total sale consideration, total paid amount, and relief sought

are given in the table below:

5"Expressway Towers” at Sector 109, Gurugram.

Project area 7.5 acres
Nature of the project Affordable group housing colony ]

' Project Name and Location
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HARERA
 GURUGRAM

Complaint No. 8127 of 2022
and 6 others

' DTCP license no. and other
details

06 of 2016 dated 16.06.2016

Valid up to- 15.06.2021

Licensee- Sh. Shree Bhagwan C/o M/s Ocean Seven
Buildtech Pvt. Ltd

Building plan approval dated

Fﬁ.ﬂ?.?ﬂlﬁ

(As information obtained from the planning branch)
[

Environment clearance dated

30.11.2017

{As information obtained from the planning branch

RERA
registered

Registered/ not

01 of 2017 dated 13.10.2017
Valid up to 12.10.2021
|

Occupation certificate

Not yet obtained
| wieP

Possession clause as per buyer's
agreement

k i
- N

“5.2 Possession Time
The Campany shall sincerely endeavor to complete
e mnst#ueﬂqn and offer the possession of the

,ﬁaid unftfwl five years from the date of the
: i "’r' ("Commitment Period"), but
subjec 0 for 'emﬁﬁung clause of this Agreement

pnd Hrpeﬂf payment of installments by the
Allottee(s), However, in.case the Company completes
the canstruction priar to the period of 5 years the
Allottee shall ngtrab:e any objection in taking the

poss n u - payment of remaining sale price
and other charges stipulated in the Agreement to
Sell. The Company on obtaining certificate for

]ocrupacfpn and use by the Competent Authorities

shall hand aver the said unit to the Allottee for

hrsfherﬁhe:r occupation and use, subject to the
lottee J';pwp mmph&d with all the terms and

Eﬂnd:q‘b i tid | Pm‘:cy and Agreement to Sell
d pay as per-Payment Plan.”

Possession  clause as per
Affordable Housing Policy, 2013

II{IF) of the Affordable Housing Policy, 2013

,AH such prajects shall be required to be necessarily
lcumpfeted within 4 years from the approval of
building plans or grant of environmental
:deamnre, whichever is later. This date shall be
referred to as the "date of commencement of project”
for the purpose of this policy. The licenses shall not be
rrenewed beyond the said 4 years period from the date
of commencement of project.

Unit no. am:i

§. No. Complaint no., Allotment Due date of Total sale
Case title, Date of size Letter possession consideration
filing of complaint And and
and reply status BBA
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HARERA

Complaint No. 8127 of 2022

and 6 others
2, GURUGRAM
Total amount paid
by the complainant
in Rs.
CR/B127/2022 | 407, in Tower AL:- 30,05.2022 TC:
4 21.09.2017 | (calculated from the 27,60,321/-
Nitish Arora date of environment
Vs. 645sq.ft | | [Page170f | clearance dated AP:-
Ocean Seven (carpetarea] | complaint] | 30.11.2017 being 27,60,321/-
Buildtech Private later + 6 months as
Limited [Pﬂg&_l? of BBA per HARERA
DOF: complaint] | | yot executed | notification no. 9 /3- [Asper ledger
30.01.2023 2020 dated SRR DA PO,
26.052020 forthe | 20 0fcomplaint]
RR: S '_:,J_ - projects having
1 '~-.-;.'r .| completion date on
2ot 2R > oy s 2020)
CR/8128/2022 1501, 15 %é 30.05.2022 TC:
| floor, in_ 2-:),| | (calculated from the 26,26,000/-
Amit Kumar Jain Tﬂlyﬁ;" 1f: : ?5 Fenvironment
Vs, / -:'?3 ANE nce dated [As per clause 4.1 of
Ocean Seven G443, it ' ‘:-.-quhqu 7heing | the BBA at page 25 of
Buildtech Private Lgam\r area| later + 6 months as complaint]
Limited f per HARERA
DOF: 1 nnﬂﬁmjamm 9/3- AP:-
30.01.2023 dated 26,77,895/-
10 for the
? L
RR: ¥ n:a d‘::Et:l‘I [As per ledger
Not filed
25.03.2020) account at page no.
59 aof complaint]
CR/8138/2022 3[! 052022 TC:
[r:al:ulatcd from the 26,29,500/-
Raja Hussain ol Avironment
Vs. pe dated [As per clause 4.1 of
Ocean Seven 17 being the BBA at page 29 of
Buildtech Private Iamr #16 months as complaint]
Limited ~per HARERA
DOF: ; _ notification no. 9/3- AP:-
30.01.2023 compiaing) 07.09.2017 2020 dated 27,18,249/-
26.05.2020 for the
RR: [Page 24 of projects having [As per ledger
Not filed complaint] completion date on | account at page no.
or after 25.03.2020) 61 of complaint]
CR/8126/2022 1306, 13 ALz 30.05.2022 TC:
floar, in 20.05.2017 (calculated from the 26,29,500/-
Ujjwal Srivastava Tower 3 date of environment
and Ritu Srivastava (Page no, 17 clearance dated [As per clause 4.1 of
Vs. 645 sq. ft. of the 30,11.2017 being | the BBA at page 24 of
{carpet araﬂ] complaint) later + 6 months as complaint]
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HARE RA Complaint No. 8127 of 2022
and 6 others
2 GURUGRAM
Ocean Seven [Page 24 of per HARERA
Bulldtech Private complaint] BBA notification no. 9/3- AP:-
Limited 10.08.2017 2020 dared 23,86272/-
BOF 26.05.2020 for the
5001 2623 [Page 19 of projects having [As per ledger
o complaint] completion date on | account at page no.
i or after 25.03.2020) 57 of complaint)
Not filed
CR/B0Z4/2022 306, 3" floon, AL:- 30.05.2022 TC:
in Tower 7 01.042017 | (calculated from the 12,62,500/-
Sourav Sen date of environment
o vss‘ 307 sq. fi. (Pageno, 17 clearance dated [As per clause 4.1 of
CEan seven |
(carpet area] ofthe 30.11.2017 being the BBA at page 24 of
Buildtech Private . rd’rﬁ&a}ht}:' later + 6 months as complaint]
Limited [Page 24 of | | ..}'.’ i per HARERA
DOF: complaint] | | . “gRAL ! | notification no. 9/3- AP:-
24.01.2023 . 2020 dated 13,16,156/-
774 05.2020 for the
RR: o p |As per ledger
" i gt
Not filed ; JI" 1 i mpletion date on account at page no,
urhftab 25.03.2020) 55 of complaint]
CR/8027/2022 iﬂf_'i’ﬂﬂonr 130.05.2022 TC:
in 'I'n r3 1 (cal rom the 27,14,626/-
Timir Talukdar and e : wlﬂtﬂds!' i
Debarati Majumdar AP:-
va, 27,14,626/-
Ccean Sever
Buildtech Private [As per ledger
Limited account at page no.
DOF: 2020 dated 57 of complaint]
24.01.2023 Z&ﬂ'ﬁlﬂZﬂ for the
'.'. hﬂ\'ﬂlﬂ
RR: in date on
Not filed o U U 03.2020)
CR/B023/2022 | 802,8" faor, A | | 30052022 TG
inTower & z0052017 | {l:illﬂ.ﬂnted from the 26,29,500/-
Sharuti date of environment
Vs. 645sq.ft. | | (Pageno,18 | clearance dated [As per clause 4.1 of
Ocean Seven (carpetareal of the 30.11.2017 being | the BBA at page 25 of
Buildtech Private complaint) | later + 6 months as complaint]
Limited [Page 25 of per HARERA
DOF: SOt BRA notification no. 9/3- AP:-
24.01.2023 03.06.2017 2020 dated 23,91,370/-
26.05.2020 for the
RR: [Page 20 of projects having |As per demand letter
ot Sl complaint] | completion date on | dated 15.05.2020 on
or after 25.03.2020) page no. 54 of
complaint]
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HAR E RA Complaint No. 8127 of 2022
2. GURUGRAM and 6 others

Note: In the table referred above certain abbreviations have been used. They are elaborated as follows:
Abbreviation  Full form
DOF Date of filing of complaint
RR Reply received by the respondent
TC Total consideration
AP Amount paid by the allottee /s
BBA Builder Buyer’s Agreement
AL Allotment Letter

|
The facts of all the complaints filed by the complainant(s) /allottee(s) are similar.

Out of the above-mentioned case, the particulars of lead case CR/8127/2022
titled as Nitish Arora Vs. M/s Oﬂ'lean Seven Buildtech Pvt. Ltd. are being taken
into consideration for determining the nghts of the allottee(s).

Project and unit related dEtﬂllJ .‘;

The particulars of the project, the detalli DFSale mnsmeratinn the amount paid
by the complainant, date ntpruptised h:q’fq‘lm pver the possession, delay period,
if any, have been detailed in the fi ]luwing tabular form:

CR/8127/2022 titled as Mt;sh rora VT. M/sﬂce?n Seven Buildtech Pvt. Ltd.
§ 4 : - —
S.No. | Particulars A De lsu i JT
L1 -
1. Name of the project: Exp -esswa_;g tawars, Sextor-109, Gurugram
2. Projectarea 7.5 acres .
3. Nature of project Group housing colony
4, RERA registered /not Registered- vide 301 of 2017 dated
registered = 13 Iﬁ Zﬂl tiii 12 1I'J 2021
5. DTPC License no 1| L. |160f 2016
Validity status sl i |
Name of licenseg Shree Bhagw'an in collaboration with Ocean
Seven Buildtech Pvt. Ltd.

0. Building plan approval | 26.09.2016
dated |
7. Environment clearance | 30.11.2017
dated
8. Unit no. 407, Tower-4
i |Page no. 17 of complaint]
9. Unit measuring 645 sq. [t. [Carpet area]
L [Page no. 17 of complaint]
10. Allotment Letter 21.09.2017

[Page no. 17 of complaint]
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2 GURUGRAM

HARERA

Complaint No. 8127 of 2022
and 6 others

11.

Date of execution of buyer
agreement T

Not executed

12.

Possession clause as pf'ar
affordable group housing
policy

1(1v) of the Affordable Housing Policy,
2013

“All such projects shall be required to be
necessarily completed within 4 years from
the approval of building plans or grant of
environmental clearance, whichever is later.
This date shall be referred to as the “date of
commencement of project” for the purpose of
this policy. The licenses shall not be renewed
beyond the said 4 years period from the date of
commencement of project.”

13

Due date of possession

30.05.2022

{Cﬂﬁﬂﬁ‘!&d as 4 years from date of approval
of enviropment clearance ie, 30.11.2017
heiﬂg later as per policy, of 2013 + 6 months
as per HARERA notification no. 9/3-2020
dated 26.05.2020 for the projects having
completion date on or after 25.03.2020.)

14,

Total sale cunsiﬂe_z:aﬁnn

) 3

| 0,321 /-
[Aslp&p ledger account at page no. 20 of
lainthl ¥

y 38

Total amount paid dy t\le

Rs.27,60,321 /-
[As |per-ledger account at page no. 20 of
complaint

16.

complainant 1
Occupation certificate

Not-obtained

17

Offer of thSSEssten i _-T

B. Facts of the complaint

|-N g_gére} A

6. The complainant has made the f&ilewmg submissions in the complaint: -
l.

That relying on the representations, warranties, and assurances of the

respondent about the timely delivery of possession, the complainant

booked an apartment in th|e real estate development of the respondent,

known under the name anrl style of “"Expressway Towers" at Sector 109,

Gurugram, under the Affo

dable Housing Policy, 2013. That since the

booking of the unit of the complainant till date, the complainant(s) had been
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&2 GURUGRAM and 6 others

L.

I1.

IV.

HARE RA Complaint No. 8127 of 2022

continuously harassed by the defaulting conduct of the respondent, which

shall be noted as under.
That the complainant was allotted an apartment bearing no. 407, 5% floor,
in Tower 4 having 645 sq. ft. carpet area and 99 sq. ft. balcony area in project
of respondent named "Expre!!ssway Towers” at Sector 109, Gurugram, under
the Affordable Housing Pelic‘:y, 2013 vide allotment letter dated 21.09.2017.
No, builder buyer agreemeni: was executed between the parties till date.
That after the allotment of the unit, to the complainant on 21.09.2017, the
complainant approached te| the cemplainant for execution of the builder
buyer's agreement but the Tespunﬂeﬁﬁ paid no heed to the request of the
complainant. That on mull:iﬁe eccasi:ens the complainant had approached
the respondent for’ executlen of IthET buyer 5 agreement however, the
respondent has unlawfully restrained itself from execution the buyer's
agreement and till date no buyer’s agreement has been executed by the
respondent. That the eenfecutlen of the egreement does not bar the
present claim of the complainant. That itis also categorical to note that by
oney witheujt executing the buyer's agreement
is a grave violation e,f rwsctl 0 13 ef a

That under the Se¢ f{w‘] |ef the for bie Heusmg Policy, 2013, the

possession of the unit was t{) be delivered within 4 years from the approval

taking a substantial sum of

of building plan or grant ef environmental clearance, whichever is later.
Hence, the due date needs to be computed from the Affordable Housing
Policy, 2013.
That till date, the possession has not been offered and the project s far from
being completed. It is a matlter of record that no occupancy certificate has

been applied till date and the essential services are incomplete in the
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&b GURUGRAM i s

VL.

VI

HARERA Complaint No. 8127 of 2022

project. The entire aim of ﬁreating affordable living has been miserably
violated by the respondent, due to its inordinate delay.

That the respondent failed én complying with all the obligations, not only
with respect to the agreement with the complainant but also with respect
to the concerned laws, rules, and regulations thereunder, due to which the
complainant faced innumera’?ble hardships. Moreover, the respondent made
false statements about the plrcrgress of the project as and when inquired by
the complainant. That thelreafter, the malafide conduct and unlawful
activities of the respnn{ienlt conti ﬁued which has consequently led the
complainant to go through Tentai* dgor[y and financial distress. It is further
submitted that taking advahtage qf the fdnnnnant position and malafide
intention had restored tu unfair trade practices by harassing the
complainant by way of delaying the project hj,rildw.ersmn of the money from
the innocent and guluble bu Jer y

That in case of delayfﬁ &e ffer of 055&551011}, the complainant has a right
under proviso of section 18of the Act to see}c delay possession charges till
the actual handover of po sessim; That accordingly, the respondent is

bound to make the paym

0t of mta;;est n the amount deposited by the
complainant till the actual andmrer of lssess!an That the complainant
has a statutory right undr.-r section 18 of the Act, which, cannot go
unnoticed. Hence, for the delay caused in offering the possession, the
respondent is liable to pay !the complainant the delay possession charges
under section 18(1) of theiAct r/w rule 15 of Haryana RERA Rules and
section 11(4) of the Act, from the due date of possession i.e., 26.09.2020 till
actual handover of physicLl possession after the receipt of occupancy

certificate.
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=2 GURUGRAM and 6 others

VIIL.

1X.

XL

HARERA Complaint No. 8127 of 2022

That it is the failure of fhe promoter to fulfil his obligations, and
responsibilities as to hand over the possession within the stipulated period.
Accordingly, the nen-cnmpli.lance of the mandate contained in section 11 [4]
(a) read with section 18(1| of the Act on the part of the respondent is
established. As such the complainant is entitled to delayed possession at the
prescribed rate of interest flrcm the due date till the physical handover of
possession as per provisiﬂng of section 18(1) of the Act.

That the respondent has utterly fax!ed to fulfil its obligation to deliver the
possession of the apartment in tin'ia an;:l adhere to the contentions of the
agreement which has caused, menﬁil aﬁ%qy harassment, and huge losses to
the complainant, hence the ﬂresent can}plamt

That it is a matter of fact that the GST was implemented on 01.07.2017.
Thereafter, w.e.f. 01.04. 201? the rates of 1mp051tmn of GST were revised.
For an Affordable Huu51ng Fro;ect,‘ the rate that can be charged from the
allottee: |

» 1% without input tax credit or |
» 8% with input tax credit :
That the promoter was giventan, nptit:m, me‘[ther charge GST at the new rates

ame at the old itgs That the prometer has been
charging GST @ 8% from

demand letter issued to the complainant with due date 19.05.2020,

or continue chargmg‘t.qe

nt, as is also evident from the

however, no input tax credit/1TC was given to the complainant. (If there has
been additional demand fmil‘ GST by the respondent please provide). The
demand letter issued by the respondent annexed herewith show the
payment made by the complainants, That despite having made the payment
of the lawful demands, no input tax credit, or profiteering benefit has been

granted to the complainant.
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s GURUGRAM and 6 others

XIL

XL

XIV.

XV.

XVL

HARERA Complaint No. 8127 of 2022

That the respondent has beTn acting in utmost malafide and depriving the
complainant from enjoying the benefits reserved to him in law and by the
government. That the resi:lundent has always attempted to financially
crunch the complainant and take undue benefits over wrongful gain to the
complainant, all of which cannot be accepted, under any circumstance
whatsoever.
That as per the Affordable Housing Policy, 2013 (read with amendment
dated 04.01.2021 vide Memo No. PF-27(VOL-1II)/2020/2-TCP/41), the

parking space is to be pruvid:ed at the rate of half equivalent car space (ECS)
for every unit, and it is unc*ear as]l’u wgat amount of parking charge has
been levied. Looking at the Ptter malaﬁdé activities of the respondent, the
complainant seeks clear bifurcation of the total sale price, including the
charge of parking..*’[‘ﬂét’ in the cirﬂiumstgnce,.: it is seen that an excessive
charge is being demanded by the r qundfgn_t, this Authority may kindly be
pleased to direct the respondent to :reﬁmc_i_.th‘e same.

That moreover, as per the 51mendefl Affordable Housing Policy, additional
car parking can be providid/suld'aftar deriving consent of 2/3% of the
allottees. That in complete y olation of thesame, the builder has been selling
the car parking at exorbitan ratesand en ‘uﬁchin’ﬁ upon the common areas
of the project. That the|bulrder should be restrained from carrying such
illegal, malafide and unlawful activities in violation of the Affordable
Housing Policy, 2013.

That it is a settled position of law that in affordable housing projects, the
builder is bound to maintain the Project for a span of 5 years from the date
of occupancy certificate,
That the respondent has been charging the following charges as per clause
25 of the application form:
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HARERA Complaint No. 8127 of 2022

o GURUGRAM and 6 others

XVIIL

XVIIL

XIX.

» Labour Cess;
» VAT;

» Service tax;
That looking at the utter malafide activities of the respondent, the

complainant seeks clear blfu|rcatiun of the total sale price, including labour
cess, VAT, service tax, work contract tax and power backup charges and
other similar charges.

That the conduct of the respondent has been malafide since the very
beginning. Despite having gni'avely defaulted in the construction of the unit,
the material being used for cpnstt’uﬂtmu is sub-par, excess monies are being
collected from the alluqtees h&e builder has been committing
misappropriation of funds, and stands in'violation of the DTCP norms and
the mandatory compliance il.mdﬂt' the Act of 2016. Further, in September
2022, the DTCP had alsarecqhmmendedthe cance]latmn of the license of the
projects of the Respondent due to its cnntinuuus non-compliance.

That thereafter, vide another meeting of the allottees, conducted on
04,11.2022, with the Eharm[‘an, ST{’ Gurugram all of the said issues were
categorically hlghhght&d ‘The Chairman l@d also suggested the allottees to
approach HRERA for redressal qu;la&étsa ues i.e., forensic financial audit
etc. Additionally, the Respondent was directed to not sell car parking over
the common areas and wals required to submit the approved site plan,
showing the parking space. |
That in light of the ::lbt:.ﬂl.."eT in order to safeguard the interests of the
complainant and save the complainant from being wrongfully prejudiced by
the unlawful conduct of the respondent and in line with the suggestion of
the Chairman, STP, it is most humbly requested that a local commissioner
be appointed to carry on the following tasks:

» To ascertain the stage of donstruction of the project;
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XXL

XXII.

11

M.

Relief sought by the complain

HARERA Complaint No. 8127 of 2022

» To verify if the construction quality is sub-par;

» To verify the illegal car parkmg being sold by the respondent;

» To verify is the develapmtnt is in accordance with the site plan;
Additionally, a forensic audit of the books of accounts be conducted to

verify;

» The total amount of moniés collected by the allottees of the project;

» The total amount of munites yet to be collected from the allottees;

» The total amount of monies utilised towards the construction
/development of the pru;éct,

» The expenditure yet to be incurred towards the construction
development of the project;

» If the fund from the a]lnttees 15 bemg maintained in the escrow account
or not; 1 &

» The records of the acwuﬁtant 'Jerifying the disbursement of monies
towards expenditure done for the (.‘bnstructmnfdevelopment of the
project till date; > A '

» Ascertain whether ?O%‘ of the dePumt by the allottees was being
deposited in a separate ban account.

That the registration.of the project has been expired since 12.10.2021 and

the same has not been renet/ed tlll{ date. That accordingly, the respondent
had committed default'of Section 6 of the RERA Act and hence, penal
proceedings in this regérd qie initiated against the respondent. Moreover,
after an inordinate delay in ;;h'é pruiect,"ﬁa specific date for handing over of
the possession has"hé’en U}Idﬂ‘]’tﬂkﬁn by# tl;e respondent and hence, the
respondent should be. direcued to provide on affidayit, the date by when the

valid and legal offer afpussjssmn shall be made by the respondent.
nt: -

The complainant has sought fnllc!twing relief(s):
l.

To restrain the respondent from terminating the unit till the final disposal
of the present complaint. L

To appoint a local commissioner to carry out the tasks as mentioned in para
36 of the complaint.

To conduct a forensic audit of the books of accounts of the respondent as
per task mentioned in para 37 of the complaint.
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% HARERA Complaint No. 8127 of 2022

-

[ESTE ]

IV.

VI.

VIL

VIIL

IX.

X1

XII,

XII1.

XIV.

XV.

GURUGRAM and 6 others

To direct the respondent to provide on affidavit, a date till which a valid
offer of possession shall be. given. If the respondent fails to provide the
same, penal proceedings for violation of section 4(2)(1)(C) be initiated
against the respondent. |

To direct the respondent to provide a valid physical possession after receipt
of occupancy certificate,

To direct the respondent to give delayed possession charges @ MCLR+2%
from 26.09.2020 till the date of actual physical possession at the prescribed
rate of interest; |

To direct the respondent to ]gwe anti-profiteering credit/input tax credit to
the complainant;

To direct the respondent to execute the conveyance deed after offering valid
offer of possession to the cquiamant

To restrain the responden Frum% demanding Labour Cess, VAT, Work
Contract Tax and Power Bﬂl‘kup fharges

To direct the respondent to give bifurcation of the total sale price including
the clarification of cost of barkmg under the Affordable Housing Policy,
2013;

To restrain the resnﬂndeml from charging any maintenance charges in
future as the complainant is not bound to pay the same under the Affordable
Housing Policy, 2013;

Direct the respondentto refiind the excess amount paid by the complainant
over and above the total sale price.

To restrain the respondent From dEmanclmg car parking charges from the
complainant; [ 1

To take action for vlulattunlfsecttﬂn 6,1.e., non-extension of registration of

the Act; ]
Grant any other relief as this Hon'ble Autherity deems fit in the peculiar
facts and circumstances of the present complaint.

The present complaint wasfﬁle;ijﬂn 31.01:2023, Despite multiple opportunities

to the respondent, the respnnden't has failed to file reply and in view of the same,

the defence of the respondent was struck of by the authority vide order dated
13.08.2024. ‘

Written submission by the res'pundent

|
The respondent is contesting the complaint on the following grounds:

3

|
That this Authority lacks jurisdiction to adjudicate upon the present

complaint as vide clause 16.2 of the builder buyer agreement both the
‘ Page 14 of 33
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iii.

iv.

HARE RE\ Complaint No. 8127 of 2022

parties have unequivocally agreed to resolve any disputes through
arbitration.

That the complainant is a '.nlsillful defaulter and deliberately, intentionally
and knowingly have not paid timely instalments.

That starting from February 2023, the construction activities have been
severely impacted due to thlp suspension of the license and the freezing of
accounts by the DTCP Chand!igarh and HRERA Gurugram, respectively. This
suspension and freezing uf accounts represent a force majeure event
beyond the control of the rLSpundﬁnt.*The suspension of the license and
freezing of accounts, starting from Feb 2023 till date, have created a zero-
time scenario for the reSpunJgdent. Further, there is no delay on the part of
the respondent pmjé;ﬁ'f'as Iit is CQLQBF_ECI under clause number 5.5 force
Majeure, which is begé-n{:l cﬂntml of the rgspduﬂeﬁt.

That the final EC is CTE/CTQO which has been received by the respondent in
February 2018. Hencgthe start date of prmect is Feb 2018 and rest details

are as follows.

d NG ctictions
Project completion Date Feb-22
Covid lock dowh waiver. J 18 months
NGT stay (3 months a]:ipru:-c for every
vear)i.e. 6*3 . 18 months
Total Time exteuded qn be ex'tended
(18+18) months 36 months
Accounts freezed & license suspended Feb 2023 till date |

further time to be extended till the
unfreezing of the accounts i.e. Feb- Nov
2023 (10 months) Nov-23
Final project completion date (in case
project is unfreezed) further time
would be added till unfreezing the
accounts Nov-25
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As per the table given above, the final date for the completion of

construction is Feb 25 in case the accounts are unfreezed by the competent
authority on the date nfﬁ]ing' this reply. From Feb 2023, the license has been
suspended and accounts hat e been freezed by the DTCP Chandigarh and
HRERA Gurugram.
Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispu_Le. Hence, the complaint can be decided on the
basis of these undisputed documents and submission made by the complainant.
The complainant and responds nf_ ﬁﬁifé; ;ﬁl'éd the written submissions on
19.02.2025 and 13.02.2025 respictivelﬁ- whu:h is taken on record and has been
considered by the Authority while adjudi_ca_;iﬁg upon the relief sought by the
complainant. S/ o, IN%

Jurisdiction of the authni"it?

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the pre%:ent complaint for the reasons given below.

E.l  Territorial ]urisdicn‘q!ii | i

As per notification no. 1/92/2{51*7&41’&&&#4@?14. 12.2017 issued by Town and
Country Planning Department, the jﬂfi&d}t_‘:ﬂ of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present)case; the project in question is

situated within the pianniﬁg area oFGurﬁgTam\Disﬁ'ic't. Therefore, this authority

has complete territorial jurisdictilnn to deal with the present complaint.

E.Il  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be responsible

to the allottee as per agreemenlt for sale. Section 11(4)(a) is reproduced as

hereunder:
Section 11
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(4) The promoter shall-
(a) be responsible for all obligations, responsibilities and functions
under the provisions of (this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be; |
Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promaoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has complete
[ ' p
jurisdiction to decide the complaint regarding non-compliance of obligations by

the promoter leaving aside compensatian which is to be decided by the
adjudicating officer if pursued b}n the complamant at a later stage.

Findings on objections raise;d by the respmldent in the written submission:-

F.l Objection regardjng qomplainant is in breach of agreement for non-
invocation of arhltratlnn.L

The respondent has submitted that thewcmpiamt is not maintainable for the

reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event of any
dispute. The authority is of thmup:piun tha gjt}ﬂsdicncn of the authority cannot
be fettered by the existence of an ;Trhitratiﬂn clause in the buyer’s agreement as it
may be noted that section 79 of the Act bars the jurisdiction of civil courts about
any matter which falls within thz purview of this authority, or the Real Estate
Appellate Tribunal. Thus, the inteﬁhnn ta rendér such disputes as non-arbitrable
seems to be clear. Also, section Eﬁi! of the Act says that the provisions of this Act
shall be in addition to and not in dlercmgatinn of the provisions of any other law for
the time being in force. Further, the authority puts reliance on catena of judgments
of the Hon'ble Supreme Court, particularly in National Seeds Corporation
Limited v. M. Madhusudhan Redtliy & Anr. (2012) 2 SCC 506, wherein it has been
held that the remedies providecli under the Consumer Protection Act are in

addition to and not in demgatiﬂil of the other laws in force, consequently the
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authority would not be bound to refer parties to arbitration even if the agreement

between the parties had an arl:iitration clause. Therefore, by applying same
analogy the presence of arbitration clause could not be construed to take away the
jurisdiction of the Authority.

Further, in Aftab Singh and ors. vs. Emaar MGF Land Ltd and ors., Consumer
case no. 701 of 2015 decided nrJ 13.07.2017, the National Consumer Disputes
Redressal Commission, New Delh{![NCDRC] has held that the arbitration clause in
agreements between the complainants. and builders could not circumscribe the
jurisdiction of a consumer. FurtheT, whﬂeqﬁﬂnsidermg the issue of maintainability
of a complaint before a consumer fnrumfﬁnmm:ssion in the fact of an existing
arbitration clause in the builder hluyer agreement, the Hon'ble Supreme Court in
case titled as M/s Emaar MGF L Ind Ltd.% V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512+:23513 0f 2017 decided on 10.12.2018
has upheld the aforesaid judgement of NFDRC and as provided in Article 141 of
the Constitution of India, the law declared by the Supreme Court shall be binding
on all courts within the terﬁtﬂry f India and accprdtngly. the authority is bound
by the aforesaid view. There?qreﬂ view

the provision of the Act, the authnll.:ty

fthe :ibuvarjudgements and considering
is ﬂf‘fhe viéw that complainant is well within
his right to seek a special remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of éoing in for an arbitration. Hence,
we have no hesitation in holding tjhat this; au_thérity has the requisite jurisdiction
to entertain the complaint and that the dispute does not require to be referred to
arbitration necessarily.,

F.1l  Objections regarding force majeure.
The respondent/promoter has rjalsed the contention that the construction of

the project has been delayed duf to force majeure circumstances such as ban
on construction due to orders passed by NGT, major spread of Covid-19 across

worldwide, suspension of licenlse by the DTCP, Chandigarh and freezing of
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accounts by HRERA Gurugranj etc. which is beyond the control of the

respondent and are covered under clause 5.5 of the agreement. The respondent
has further submitted that suspﬂ'nsicn of the license and freezing of accounts,
starting from Feb 2023 till 'datile have created a zero-time scenario for the
respondent. Furthermore, the fi | 1 EC is CTE/CTO which has been received by
the respondent in February 2018, hence the start date of project is Feb 2018.
Moreover, the respondent cump«fny has filed the representation that the final
completion date (incase project is unfreeze) further time would be added till
unfreezing the accounts as the Aue {ia.tt;: of .possession may be considered as
March 2026. The counsel for the réspdndent during proceeding dated
19.11.2024, stated that the due date of pnssessmn may be calculated from the
date of ‘consent to establlsh‘ i.e. lﬂ5 02. 201~B whtch comes out to be 05.02.2022
and further requests to allw.[ the grace period due to force majeure
circumstances ie., Covid-2019, ban imposed by NGT from time to
time. Moreover, the delay was jmpened due to agitation by the members of
Association of allottees who abs}'ruct the cnnstrur:tmn work at site as a result
the DTCP has cancelled the license on 23 02 2023 vide Memo No. LC-3089-
PA(VA)-2023/5475 and even thal' Authunty had frozen all the bank accounts of
the respondent company. The cu'r;nsel for the respondent has placed on record
a report of Chartered Enlgmeerr ated 1? .05. .2?24 *.Inde which bringing out the
financial losses caused by the d&layed payments and escalated material costs
due to delayed payment by the allottees. However, all the pleas advanced in
this regard are devoid of meril:s.| The Authority is of considered view that the
provisions of zero period is neither provided in the Act of 2016 nor in the
Affordable Group Housing Pn!ich: 2013. Therefore, the due date of possession is
calculated as per clause 1(iv) of the Affordable Housing Policy, 2013 it is

prescribed that “All such projects shall be required to be necessarily completed
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within 4 years from the date of approval of building plans or grant of

environmental clearance, whicheder is later. This date shall be referred to as the
“date of commencement of prajec.':—l" for the purpose of this policy. The respondent
has obtained environment clearance and building plan approval in respect of
the said project on 30.11.2017 and 26.09.2016 respectively. Therefore, the due
date of possession is being calcule!ited from the date of environmental clearance,
being later. Further, an exten'sinrll of 6 months is granted to the respondent in
view of notification no. 9/3-2020 dated 26.05.2020, on account of outbreak of
Covid-19 pandemic. Therefore, the due ﬂate of possession was 30.05.2022. As
far as other contentions of the respondent w.r.t delay in construction of the
project is concerned, the same a;ire dis;ailt__)wg_d as firstly the orders passed by
NGT banning construction in the JI'ﬁlCR reglic‘m]w;s for a very short period of time

and thus, cannot be said to impact the respondent-builder leading to such a

delay in the completion. Secandly, the license of the project of the respondent
was suspended by DTCP, -If_iat"-ya a vide i[:emufdigtgd- 23.02.2023, due to gréwe
violations made by it in makl,ng ompli 1 ce of the terms and conditions of the
license. In view of the same and to protect the interest of the allottees, the bank
account of the respondent fr_elate!d to the project was frozen by this Authority
vide order dated 24.02.2023. It {s well settled principle that a person cannot
take benefit of his own wrong. i Bl g

Findings on the relief sought by the complainant.

G.1 Direct the respondent to give delayed possession charges at the
prescribed rate i.e,, MCLR+2% from 26.09.2020 till the date of actual
physical possession at the prescribed rate of interest.

Gl Direct the respondent tp execute the conveyance deed after offering
valid offer of possession :iu the complainant.

The complainant intends to cmlltinue with the project and is seeking delay

possession charges as provided :under the proviso to section 18(1) of the Act.

Sec. 18(1) proviso reads as under.
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"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, — .....

Provided that where an allottee does not intend to withdraw from the
project, he shall be pm'P, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

20. As per clause 5.2 talks about the possession of the unit to the complainant, the

[
relevant portion is reproduce as under:-

“5.2 Possession Time
The Company shall sincerely endeavor to complete the
construction and ﬂﬂ'ﬁr the possession of the said unit within five
years from the date of the receiving of license ("Commitment
Period"), but subject to force majeure clause of this Agreement
and timely payment of fnstal{!meius by the Allottee(s). However
in case the Company completes the construction prior to the period
of 5 years the Aﬂam.'i shall not r gn;#-qbfecﬁnn in taking the
possession after payment of remaining sale price and other
charges stipulated in the Agreement to Sell. The Company on
obtaining certificate for oceupation and use by the Competent
Authorities: shall hand over the said unit to the Allottee for
his/her/their ‘pccupation and |use, subject to the Allottee having
complied with all the terms and conditions of the said Policy and
Agreement to sell and payments made as per. Payment Plan.”

21. At the outset, it is relevant to ment on th;;;iresgf possession clause of the

has been subjected to all kinds of terms and

conditions of this agreement and application, and the complainant not being in

{ o
agreement wherein the possessio

default under any provisions of these agreéments and compliance with all
provisions, formalities and-dncuLentaﬁhi_l as prescribed by the promoter. The
drafting of this clause and Incur]laratiun of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and against the
allottees that even a single default by the allottees in fulfilling formalities and
documentations etc. as prescribil.‘d by the promoter may make the possession
clause irrelevant for the purpﬂ%e of allottees and the commitment date for
handing over possession loses its meaning. The incorporation of such clause in

the buyer's agreement by the promoter is not only in grave violation of clause
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1(iv) of the Affordable Housing Policy, 2013, but also deprive the allottees of

their right accruing after delay in possession. This is just to comment as to how
the builder has misused his dominant position and drafted such mischievous
clause in the agreement and the allottees are left with no option but to sign on
the dotted lines.
Clause 1(iv) of the Affordable Housing Policy, 2013 provides for completion of
all such projects licenced under :tl and the same is reproduced as under for ready

reference:

1fiv) I
“All such projects shall be reewred to be necessarily completed within 4
years from the date of a pq: oval of building plans or grant of environmental
c.l'eerenee whichever.is later. This date shall-be referred to as the “date of
commencement of; ,prejee " for the-purr,zeef the policy.”
Due date of handing over of pqssesslon" As per clause 1(iv) of the Affordable

Housing Policy, 2013 it is'prescribed that “All such projects shall be required to
be necessarily completed within 4_Lreere from the date of approval of building plans

or grant of environmental élearanice, whichever is later. This date shall be referred
to as the "date of commencement of prtlieet” for the purpose of this policy. The

respondent has obtained environment éléar.anc_e- and building plan approval in
respect of the said project ul 30.11.2017 and 26.09.2016 respectively.
Therefore, the due date of Rnsgesgiqr}_ is p@ng calculated from the date of
environmental clearance, *being_g later. Further, an extension of 6 months is
granted to the respondentin ﬁé\\" of nutifitarjc}n no.9/3-2020 dated 26.05.2020,
on account of outbreak of Covid-19 pandemic. Therefore, the due date of
possession comes out to be 30.05’;.2022.

Admissibility of delay pussesslinn charges at prescribed rate of interest:
Proviso to section 18 provides that where an allottee does not intend to
withdraw from the project, he s]j

all be paid, by the promoter, interest for every

; 2l |
month of delay, till the handmg over of possession, at such rate as may be
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prescribed and it has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpase a{7prow'sa to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be|the State Bank of India highest marginal cost of
lending rate +2%.:

Provided that in ¢ase the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time far Iendfng to the general public.
The legislature in its wisdom in the subﬂrdinate legislation under the provision

of rule 15 of the rules, has determmev:i the prescribed rate of interest. The rate of
interest so determined by the iqglsl&turﬂ, is-reasonable and if the said rule is
followed to award the mtgi'ﬁst,_.it will en,%ure.urﬂfufm practice in all the cases.
Consequently, as per website of the State Bank of India i.e., https://sbi.co.in, the
marginal cost of lending rate (in shnrt'. MCL'R) as on date i.e., 18.03.2025 is
9.10%. Accordingly, the prescribed rate qf ipter&_qt will be marginal cost of
lending rate +2%i.e.,11.f§°f§:‘*~_ .0/

The definition of term ‘interest' ‘as defined under section 2(za) of the Act

' i

b gl

provides that the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee;in case of default, The relevant section is reproduced

below: |

“(za) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promater shall be .frdbre to pay the allottee, in case of default;

(if)  the interest payab!aby the promoter to the allottee shall be from
the date the prﬂmater received the amount or any part thereof till
the date the amuupc or part thereof and interest thereon is
refunded, and the interest pavable by the allottee to the promater
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shall be from the dute the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be charged

at the prescribed rate i.e, 11.10% by the respondent/promoter which is the
same as is being granted to thL complainant in case of delayed possession
charges.

On consideration of the documents available on record and submissions made
by both the parties, the authority is satisfied that the respondent is in
contravention of the Section 11(4)(a) cf'the Act by not handing over possession
by the due date as per the agreerllent Bj{ vu'tue of clause 1(iv) of the Affordable
Housing Policy, 2013, the respanglent[prn’mﬂter shall be necessarily required to
complete the construction foh&}:ru]ect;gdpﬂ 4 }!ears from the date of approval
of building plans or grant of environmental clearance, whichever is later.
Therefore, in view of the finflingLs given above, the due date of handing over of
possession was 30.05.2022. However, the respendent has failed to handover
possession of the subjecfﬁﬁ;ﬁ;ai‘ﬁn nt to tJE ébmiaiéihhnt‘till the date of this order.

Accordingly, it is the failure of the respandent/promoter to fulfil its obligations
. v
and responsibilities as per the ag%eemeﬂtta-ha}nd over the possession within the

stipulated period. Further,

\ere sy n arument available on record to

substantiate the claim of the ﬂ'asptm ent :&e::ardingly. the claim of the

respondent is rejected beilfg devpid of merlt_s,,Mareuver, the authority observes
that there is no document on record from which it can be ascertained as to
whether the respondent has apElied for occupation certificate or what is the
status of construction of the pr l‘ect. Hence, this project is to be treated as on-
going project and the provisions of the Act shall be applicable equally to the
builder as well as allottees.

Accordingly, the non-compliance of the mandate contained in section 11(4)(a)
read with proviso to section 187{1] of the Act on the part of the respondent is
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established. As such, the allottee q!hall be paid, by the promoter, interest for every
month of delay from due date of possession i.e.,, 30.05.2022 till valid offer of

possession plus 2 months afte:r obtaining occupation certificate from the
competent authority or actual halnding over of possession whichever is earlier,
as per section 18(1) of the Act of 2016 read with rule 15 of the rules.

Further, as per section 11(4)(f) and section 17(1) of the Act of 2016, the
promoter is under an obligation to get the conveyance deed executed in favour
of the complainant. Whereas as per section 19(11) of the Act of 2016, the allottee
is also obligated to participate tcrwardb registratmn of the conveyance deed of
the unit in question. However, ti]&re isxtimﬁ’aqg on the record to show that the
respondent has applied for.0cclipation. cemﬁcate or what is the status of the
development of the abw&megiltiﬂned prnject. In view of the above, the

respondent is directed to. handpve: possession of the flat/unit and execute

conveyance deed in favour of the complainant-in Eerms of section 17(1) of the

Act of 2016 on payment of stamp duty and reglstratinn charges as applicable,

|
within three months after obtaining occupation certificate from the competent
| |
Authority. i

Gl To restrain the r ne 'ent ﬁ:ﬂlm terminating the unit till the final
disposal of the present ¢ *

The complainant in the pr&sent natter 15 seeking possession of the unit along

with delay possession cha:g:es: e!md the authérity has already deliberated the
o :
same in the findings w.r.t. relief ho. 1 & 2 in the above paragraphs accordingly,
|
in view of the same the present relief stands redundant.

G.IV  To appoint a local commtpsiuner to carry out the tasks as mentioned in
para 36 of the complaint;

G.V To conduct a forensic audit of the books of accounts of the respondent as
per task mentioned in pai’a 37 of the complaint.

G.VI  To take action for vinlatlnn of section 6, i.e., non-extension of registration
of the Act.

G.VIl Direct the respondent to provide on affidavit, a date till which a valid
offer of possession shall be given. If the respondent fails to provide the
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same, penal proceedings for violation of section 4(2)(1)(C) be initiated
against the respondent.

The complainants have sought some other reliefs such as appointment of L.C,

conduct forensic audit of the bﬂ::;lks of accounts of the respondent, initiation of
penal proceedings for violation of Section 4(2)(I)(¢), Section 6 of the Act, 2016
etc. The Authority observes that due to several continuing violations of the
provisions of the Act, 2016 by the respondent, the Authority has already taken
Suo motu cognizance of the projeFt vide complaint bearing no. RERA-GRG-1087-
2023 and freezed the bank account of the respondent related to the project vide
order dated 24.02.2023. Therefare, the authcrlty is proceeding to decide only
the main relief sought by the cnh1plamant m the present complaint i.e., delay
possession charges, pussessmn and Execunon of conveyance deed on the basis
of documents available on rer.nrq as well as submission made by the parties.

G.VIII Direct the respondent to Hmwde a valid physlcai possession after receipt
of occupancy certificate. =~ | L |
The respondent is legall‘y bound to [rIEEl éhe pre-requisites for obtaining

occupation certificate from the gompetent authority. It is unsatiated that even
after the lapse of more than Ei' years from the due date of possession the
respondent has failed to compléte the construction and apply for OC to the
competent authority. The promater is duty bé’_u nd to obtain OC and hand over
possession only after obtaining OC.

G.IX Direct the respondent to refund the excess amount paid by the
complainant over and ahulve the total sale price.
As per clause 4.1 of the buyer’s agreement the sale consideration/sale price of

Rs.26,26,000/- shall be payable as per the payment plan annexed as annexure-
B, GST, service Tax, VAT, and other levies, duty if applicable shall be payable by
the allottee over and above the sale consideration. Further, it was also agreed
the service tax/VAT and nther! applicable taxes and charges of any nature

whatsoever, which may be Ie’lfvied by the Government Authorities with
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prospective and retrospective ef#ect shall be payable by the allottee over and

above sale consideration mentioned herein above. The relevant clause 4.1 of the
BBA is reproduce herein below:-

ARTICLE 4
SALE CONSIDERATION

4.1 Sale Price .

That the allottee agrees to pay the company for the purchase of the said flat/
unit @ sum of Rs.26,26,000/- admeasuring 644 sq. ft. (calculated @
Rs.4,000/- per sq. ft. of carpet area of the said unit, admeasuring 100 sq.
ft. and balcony area calculated @ Rs.500/- per sq. ft. attached with the
flat admeasuring .............. $q. ft.), (hereinafter referred to as "Sale
Price/Sale consideration”) shall be payable as per the payment plan
annexed as ‘Annexure ‘B (hereinafter referred as "payment plan”),
G.S.T, Service tax, VAT any other levies duty if applicable shall be payable
by the allottee over and above the sale consideration, EDC shall be
payable as per the said policy. The two wheeler parking shall be identified and
allocated by the company at the time of handing over of possession of the unit
to the Allottee. The Service m;x,f' VAT and all other applicable taxes and charges
of any nature whatsoever, which may be levied by the Govt. Authority with
prospective and retraspecm[e effect shall be payable by the allottee over and
above sale consideration mentioned herein above.

In view of the above clause, the Arxthuntr observes that the sale consideration is
exclusive of GST, Service Tax, VAT andlnther levies, duty if applicable and the
respondent is well within rlght ta claim such amount as agreed between the
parties and the same shall be payable by the allottee over and above the sale
consideration. However, the reépﬂndent is dlrected to furnish the details of
payment of such taxes paid to the ﬂoncerned Authority, If the
respondent/promoter failed to p_mvide the details of taxes as well as applicable
charges as per the law of land|then the respondent shall refund the excess

amount.

G.X  Direct the respondent to Live bifurcation of the total sale price including
the clarification of cost of parking under the Affordable Housing Policy,
2013.

G.XI  Torestrain the respondent from demanding car parking charges from the
complainants.
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37. Since, the said project is the affordable housing project and as per the latest

amendment dated 04.01.2021 in the said Policy 2013, which it is reproduce as

under:-

4. The clause no. 4(iii) of the Affordable Housing Policy dated 19thAugust, 2013
related to parking norms shall be substituted with the following:-
“4(iii) Parking Norms:
a. Mandatory non-chargeable 0.5 ECS parking space
.  Mandatory parkin space at the rate of half Equivalent Car Space (ECS)
for each dwelling unit shall be provided.
il. Only one two-wheéler parking site shall be earmarked for each flat,
which shall be ai'far#ed only to the flat-owners. The parking bay of two-
wheelers shall be 0.8n xz.%;a uﬂfm otherwise specified in the zoning

plan.

iii. ~ The balance amn‘:ﬁe pmf Qur:e if any, beyond the allocated two-
wheeler parking sites can be Eal‘marked as [ree-visitor-car-parking
space. i {

b. Optional and c!;argﬁa e park.-rqg sp&‘cl at. me rate of 0.5 ECS per dwelling
unit.

i The colonizer may rovide an addfnanafmd optional parking space,

maximum ﬁ e extent of h qa!enl&'ﬂ{ Space (ECS) per dwelling

unit | W |
ii. In case such optignal parking space is provided by the coloniser;
maxrmum w‘}me car parking space per dwelling unit can be allotted by

allottee.

¢. Miscellaneous '
i. In cases where li un’dhr WZ&IS already stand granted and
apprmathaut availing the optional 0.5 ECS per
ng éi 3 oniser shall be required to submit
the mnsent ‘at ledst two tﬁfﬁ:fs of theiallottees as per the provisions of
Section 14 af Real Estate ( Regu!utmn and Development) Act, 2016, for
the purpose of amendment in building plans for availing such additional
and optional 0.5 ECS per dwelling unit parking space. Further, this
benefit shall not be available for the projects wherein occupation

certificate of all the residential towers has already been obtained.
ii.  Additional parking norms and parameters, if any, can be specified in the
zoning plan.”

38. In view of the above provisions, the respondent/promoter is bound to comply
the terms and condition of the Affordable Group Housing Policy, 2013
accordingly, no direction w.r.t. the same can be deliberated by the authority at

this stage.
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G.XII Direct the respondent to give anti-profiteering credit/input tax credit to
the complainants, '

The complainant has sought the relief with regard to direct the respondent to

give anti-profiteering credit/i npu!t tax credit to the complainants and charge the
GST as per rules and regulations, the attention of the authority was drawn to the
fact that the legislature while frar’r-ling the GST law specifically provided for anti-
profiteering measures as a Cl‘lEClﬁ and to maintain the balance in the inflation of
cost on the product/services duei to change in migration to a new tax regime i.e.
GST, by incorporating section 171 in Central Goods and Services Tax Act,

2017 /Haryana Goods and Servlc%s ’I‘a;;ﬂf:g Zpl? the same is reproduced herein

below. |

"Section 171. (1) Any reducémn in rate of tax-on any supply of goods or services
or the benefit of input tax nredlr shﬂﬂ be passed on to the recipient by way of
commensurate redgaﬂ in prices.”

As per the above provisi the benet‘t nt‘ tax redqctinn or ‘Input Tax Credit’ is
required to be passed onto the ¢ stume*s in view of section 171 of HGST/CGST
Act, 2017, In the event, the respandent/promoter has not passed the benefit of
ITC to the buyers of the un‘ttih cor u"averttiun to the provisions of section 171(1)
of the HGST Act, 2017. The allottee is atlibérty
_ pmceeﬂmgs under section 171 of the HGST Act

Committee Haryana for initiati

against the respondent-promoter.

G.XIHI To restrain the tespuhdént from charging any maintenance charges in
future as the complainant is not bound to pay the same under the
Affordable Housing Policy, 2013.

As per the clarification regarding maintenance charges to be levied on affordable
group housing projects being gi\Ten by DTCP, Haryana vide clarification no. PF-
27A/2024/3676 dated 31.01.2024, it is very clearly mentioned that the utility
charges (which includes ElECtl'iCilt}’ bill, water bill, property tax waste collection
charges or any repair inside tth individual flat etc.) can be charged from the

allottees as per consumptions.

|
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Accordingly, the respondent is directed to charge the maintenance/use/utility

charges from the complainants/allottee(s) as per consumptions basis as has
been clarified by the Directorate of Town and Country Planning, Haryana vide
clarification dated 31.01.2024.

G.XIV To restrain the respondent from demanding Labour Cess, VAT, Work
Contract Tax and Power Blackup charges.

The complainant has sought the relief to restrain the respondent from
demanding Labour Cess, VAT, Wé'l' and power backup charges. Although, as per
record, no demand under the |abwe sald heads have been made by the
respondent till date, however in ﬁ:lauﬁe:éls,’? {[j}} and (iv) of the buyer’s agreement
dated 17.06.2017, it has been. mentiohed that the allottee is liable to pay
separately the above-said {;harges as per the demands raised by the respondent
company. Therefore, in thg;j_lt'a;ter st of justice and to avoid further litigation, the

Authority is deliberating [ts ﬁndi gs on Ehe-f‘abqve said charges.

e Labour Cess:- The Labour cess is levied @ 1% on the cost of construction
incurred by an emplnyer as per the provisions of sections 3(1) and 3(3) of
the Building and Other Cﬂnﬁl‘rucnﬂg War'ﬁ(ers Welfare Cess Act, 1996 read
with Notification No. S.0 2899 dated 26. 9r1‘996 Itis levied and collected on

the cost of cnnstructiug;m u

ed by empl yers including contractors under
specific conditions. Moreov r this issue has already been dealt with by the
authority in complaint beaqmg no. 962 af 2{]19 titled Mr. Sumit Kumar
Gupta and Anr. Vs Sepset ﬂroperttes Private Limited wherein it was held
that since labour cess is to be paid by the respondent, as such no labour cess
should be separately chargld by the respondent. The authority is of the
view that the allottee is neither an employer nor a contractor and labour
cess is not a tax but a fee. T}llus, the demand of labour cess raised upon the

|
complainants is completely arbitrary and the complainants cannot be made
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liable to pay any labour cesis to the respondent and it is the respondent

builder who is solely responsible for the disbursement of said amount.

e VAT:- The promoter is Enriéed to charge VAT from the allottees where the
same was leviable, at thelapplicable rate, if they have not opted for
composition scheme. However, if composition scheme has been availed, no
VAT is leviable. Further, the promoter shall charge actual VAT from the
allottees/prospective buyers paid by the promoter to the concerned
department/authority on prin-rat_a-t_:tasi; i.e. depending upon the area of the
flat allotted to the cnmplaitilan't ??E-Jé-?is the total area of the particular
project. However, the comp! 'ain'a'ﬁf,ﬁﬁfﬁﬁld also be entitled to proof of such
payments to the concerned départméut_ along with a computation
proportionate to the .HTldttled unij:, b_éfura making payment under the
aforesaid heads. | | {

¢«  WTC (work cuntraaimx]r The ot mplaiir}aut? is seeking above mentioned

relief with respect ta restraining the respondent from demanding Work

Contract Tax. At this staéﬂ, ILis imPc:r-tant to stress upon the definition of

term ‘work contract’ under 1Sei.'d:iu;lzl 2(119) 6f the CGST Act, 2017 and the

same is reproduced below for r_eadg} reference:

“(119) — warks contrict means a métrac: Jor building, construction,
fabrication, campletion, erection, installation, fitting out, imprevement,
modification, _'.!ra:pm'q maintenarice, ~renovation, alteration or
commissioning-of any immovable property wherein transfer of property
in goods (whether as \goods or in some other form) is involved in the
execution of such contract;”

After considering the aba've, the Authority is of the view that the

complainant/allottee is neither an employer nor a contractor and the same

is not applicable in the present case. Thus, the complainant/allottee cannot
be made liable to pay the sa%ne to the respondent.
e Power Backup Charges:- The issue of power back-up charges has already

been clarified by the office of DTCP, Haryana vide office order dated
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31.01.2024 wherein it has cTtegarically clarified the mandatory services to
be provided by the culonfzerfdevelnper in affordable group housing
colonies and services for which maintenance charges can be charged from
the allottees as per cnnsum%tian. According, the promoter can only charge
maintenance /use/utility ch]'arges from the complainant-allottees as per
consumption as prescribed in category-1l of the office order dated
31.01.2024.

H. Directions of the authority

44. Hence, the authority hereby passr:s thfggirge; and issue the following directions

o R o | R

under section 37 of the Act to ensure compliance of obligations casted upon the
P

promoter as per the functions entrusted to the authority under section 34(f) of

the Act:

i.

il

iil.

The respondent/ prbﬁ%ﬂer iT direct;ed tﬁ pay interest to the complainant(s)
against the paid-up amount at the #I’Eﬂﬁl’i’bﬂd rate of 11.10% p.a. for every
month of delay from the due date lof possession i.e., 30.05.2022 till valid
offer of possession plus 2 mnnthﬁ aﬁerrb_btﬂning occupation certificate
from the competent aﬁthqprll:y ap-;a&y}i]-‘handing over of possession,
whichever is earlier, as per sec_tiohliﬁ(i}i,uf.;he Act of 2016 read with rule
15 of the rules. 3

The arrears of such interest accrued from 30.05.2022 till the date of order
by the authority shall be paid by the promoter to the allottee(s) within a
period of 90 days from datelr of this order and interest for every month of
delay shall be paid by the promoter to the allottee(s) before 10" of the
subsequent month as per rulﬂe 16(2) of the rules.

The respondent/promoter :shall handover possession of the flat/unit and
execute conveyance deed in Favnur of the complainant(s) in terms of section

17(1) of the Act of 2016 on payment of stamp duty and registration charges
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as applicable, within three r'nunths after obtaining occupation certificate
from the competent authority.

The complainant(s) are dir!ected to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

The respundent}prnmuter] shall not charge anything from the
complainant(s) which is not the part of the buyer's agreement as well as
Affordable Housing Policy, ZLIB

The rate of:nterestchargeable from the allottee(s) by the promoter, in case
of default shall be chargeé at ﬂi&fﬁrgscnbed rate i.e, 11.10% by the
respondent/promoter which is" the same rate of interest which the
promoter shall be liable tu]pay the alinﬁ:ee(a] in case of default i.e., the
delayed possession cl;anges as per qec:tian Efza} of the Act.

45. This decision shall muta-hs;rauta dis appl,y to cases mentioned in para 3 of this

order wherein details of paid up #nmunt! is mentioned in each of the complaints.

46. Complaint as well as applications, if an}r,,stand-di_sposed off accordingly.

47. Files be consigned to registry.

——
‘I V.| —;
(Ashok Sa & (Vijay Kumar Goyal)
Membegr / _ , Member

A
prv

Arun Kumar)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 18.03.2025
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