HARERA

== GURUGRAM

Complaint No. 7456 of 2022

and 3 others

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Order pronounced on:

18.03.2025

NAME OF THE BUILDER ' Ocean Seven Buildtech Pvt. Ltd.
PROJECT NAME Expres}_way Towers, Sector- 109, Gurugram, Haryana
S. No. Case No. Case title Appearance
1. CR/7456/2022 Deepak Kumar Jain Adv. Harshit Batra
V/S (Complainant)
0 P
cean STEE. g;:;sjfech rivate L. o Biatbcn
S T (Respondent)
2. | CR/7635/2022 | Bhawn Kamﬁnﬁﬁhmpm Adv. Harshit Batra
+Singi1 Ka;ra (Complainants)
Adv. Arun Kumar
Dueanﬁ n Bqﬂdmchﬁgme
Tehbﬂitﬁd BUANG (Respondent)
3. CR/8130/2022 ,:: ~ -' f qum Kumar Si_;}gh . Adv. Harshit Batra
) SJ WS . (Complainant)
Ocean Seven Euildtech Private
‘ Limited Adv. Arun Kumar
(Respondent)
4. CR/531/2023 Hrs Manisha Ady. Priyanka Agarwal
T . (Complainant)
Ocean Seven Buildtech &wate
Limited Adv. Arun Kumar
. i (Respondent)
CORAM:
Shri Arun Kumar ‘ v Chairman
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
ORDER

This order shall dispose of 4 complaints titled above filed before this authority
|

under section 31 of the Real Estate (Regulation and Development) Act, 2016
|

(hereinafter referred as "the Act

(Regulation and Development) R

i

) read with rule 28 of the Haryana Real Estate

ules, 2017 (hereinafter referred as “the rules”)
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HARERA Complaint No. 7456 of 2022
&0 GURUGRAM and 3 others

for violation of section 11(4)(a) r:if the Act wherein itis inter alia prescribed that

the promoter shall be responsible for all its obligations, responsibilities and
functions to the allottees as per the agreement for sale executed inter se parties.
The core issues emanating Fﬁum them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, "Expressway ’I‘ﬂwers":. Sector- 109, Gurugram, Haryana being
developed by the respondent/p rl}mnter i.e.,, M/s Ocean Seven Buildtech Private
Limited. The terms and conditions ufﬂg_e allotment letter, buyer's agreements,
fulcrum of the issue involved in all thgsegc&sfs pertains to failure on the part of
the promoter to deliver tlmely|possessfmi’ of the units in question seeking
award of set-aside the can,ﬂella&ton letber,ﬁ,ahd to. grant delayed possession
charges and execute the c;anﬁ“ey%nca damgnﬂ “tﬂm

The details of the complaints, unit no., datauf agreem‘ent, possession clause, due
date of possession, total sale-cnnlsnderatian. total paid amount, and relief sought

- . |
are given in the table below: |

Project Name and Location | Htpressaq}r Tc'ae’r& a;tﬂ*ectur 109, Gurugram.

Project area ?,ﬁacms > N )
Nature of the project A.Iandahlegrnup huusmg colony
DTCP license no. and other | 0fof 2016 dated 16.06.2016
details | Valid up to- 15.06.2021 |
g | Ll nsee- Sh._ Sh;;ge Qh ap C/o M/s Ocean Seven
_ | Bildrech Pvt. Lt 1a§w

Building plan approval dated : 26.09.2016
1‘-'15 information obtained from the planning branch)

Environment clearance | 30.11.2017
dated (As information obtained from the planning branch)
RERA  Registered/ not | 301 0f2017 dated 13.10.2017
registered Va?lid up to 12.10.2021
Occupation certificate Not yet obtained
|

Possession clause as per “5.2 Possession Time
buyer’s agreement The Company shall sincerely endeavor to complete the
[ construction and offer the possession of the said unit
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=2 GURUGRAM

Complaint No. 7456 of 2022
and 3 others

in five years from the date of the receiving of
license ("Commitment Period"), but subject to force
ljeure clause of this Agreement and timely
payment of installments by the Allottee(s). However
in case the Company completes the construction prior to
the period of 5 years the Allottee shall not raise any
objection in taking the possession after payment of
remaining sale price and other charges stipulated in
Agreement to Sell. The Company on obtaining
certificate for occupation and use by the Competent
Authorities shall hand over the said unit to the Allottee
for his/her/their occupation and use, subject to the
A.l’fpttee having complied with all the terms and
r:umdmaﬂs of the said Policy and Agreement to Sell and
payments made ﬁrs per Payment Plan.”

'Possession clause as per
Affordable Housing Policy,

1(1v) uﬁme.mhrdame Housing Policy, 2013

2013 4 .A! ;sur:h projects, ishuﬂ be required to be necessarily
/e E" ' : m‘ ~years from the approval of
N lﬂ{ng‘gfqu; or grant of environmental clearance,
" [ whichever is later. This date shall be referred to as the
| “date of commencement of project” for the purpose of
th!r; policy. The licénses shall not be renewed beyond the
- 4 years period from the date of commencement of
I_:, { pr_ec;. \ | ._ e
, LA .
S.No. | Complaintno, | Unitmo.and | Allotment | AW date of Total sale
Case title, Date of size’ 1 Letter possession consideration
filing of complaint And and
and reply status Cancellati nl BEA Total amount
letier . paid by the
- 8e RS complainant in
'II :.r: B E B i 'y ' i Rs.
1 CR/7456/2022 lﬂlli 13" - HF;L..-_- ' 1‘.’1 05.2022 TC:
foor, Towet | | 21092017 (calculated from 26,29,500/-
Deepak Kumar Jain 3 1 \ the date of |As per clause 4.1
Vs. [Page 17 of environment of the BBA at page
Ocean Seven 645 sq. fr complaint] clearance dated 25 of complaint]
Builldtech Private | (arpet areal) 30.11.2017 being
Limited ' BEA later + 6 months AP:
— E:F:: ;15“[:; 09.022017 | asper HARERA 27,60,321/-
21.12.2022 P notification no. [As alleged by the
RR: ol [Page 20 of 9/3-2020 dated by flina:[’ ¢
02.02.2024 b complaint] 26.05.2020 for the o
02.09.2021 projects having page no. 18 of
[Page 64 of completion date complaint|
complaint] on.oraker
25.03.2020)
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HARERA Complaint No. 7456 of 2022
and 3 others
2 GURUGRAM
CR/7635/2022 1402, 14t AL:- 30.05.2022 TC:
floor, Tower 25.09.2018 (calculated from 26,29,500/-
Ehavma Kalra gnd 3 the date of [As per clause 4.1
Mahipal Singh Kaira [Page 16 of environment of the BBA at page
Vs. 645 sq. ft. complaint] clearance dated 25 of complaint]
Ocean Seven (carpet area] 30.11.2017 being
Buildtech Private BBA later + 6 months AP:
Limited [Page250f| | 05102018 | asper HARERA 24,15,859/-
DOF; comptaiat} notification no.
22.12.2022 il [Page200f | 9/3-2020 dated IL::EF“‘; demand
RR: om0 complaint] 26.05.2020 for the whr ;ﬂ Pﬂp?:i ﬂ;
02.02.2024 P"""‘*‘ft: h“:“g b s e
completion date
[Page id of SRl . on or after
complaint] b ..;:_.; f.}':.-:' :_ \ 25.03.2020)
CR/8130/2022 2108, 21% | | 2L EARRS 30.05.2022 TC:
) Aoor, Tower | 20,05, 17 | (calculated from 26,26,000/-
Nitin Kumar Singh 3 T thedateof [As per clause 4.1
Vs. ge “wenvironment of the BBA at page
Ocean Seven *ﬁé—mce dated 25 of complaint)
Buildtech Private 2017 being
Limited IBA later + 6 months AP:
DOF: 13.07.2017 as per HARERA 23,83,094/-
23.01.2023 | netification no. [As per ledger
RR: 9&2&@ dated | dated 28.11.2019
26.11.2023 Oforthe | ongaged?of
having complaint and
on date receipt dated
r' Jon or after 20.01.2020 at page
¢ ©25.03.2020) no. 48 of
complaint]
CR/531/2023 TC:
Ifcal 26,26,000/-
Manisha =t _ ;he date of [As per brochure
vs. . je200f | envirooment at page no. 18 of
Ocean Seven fl.‘:a»rfﬁ:t area) | complaint] clearance dated complaint]
Buildtech Private 30.11.2017 being
Limited [Page 20 of| BBA later + 6 months AP:
DOF: complaint] Not executed as per HARERA 8,56,300/-
14.02.2023 notification no. [As per demand
CL:- G/3-2020 dated letter page no. 26
RR: 13.07.2019 26.05.2020 for the of complaint]
30.01.2024 projocts baving
[Page 2B of completion date
complaint| an or after
25.03.2020)
Note: In the table referred above certain abbreviations have been used. They are elaborated as follows:
Abbreviation  Full form .
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HARERA Complaint No. 7456 of 2022

and 3 others

=2 GURUGRAM

DOF Date of filing of complaint

RR Reply received by the respondent

TC Total consideration

AP Amount paid by the allottee /s

BBA Builder Buyer's Agreement

AL Allotment Letter

CL Cancellation letter

The facts of all the complaints| filed by the complainant(s)/allottee(s) are
similar. Out of the above-mentioned case, the particulars of lead case
CR/7456/2022 titled as Deepak Kumar Jain Vs. M/s Ocean Seven Buildtech
Private Limited. are being 1:.':1[(1&11| into consideration for determining the rights
of the allottee(s). '
Project and unit related detail.f
The particulars of the pro;ecgﬂlg detallﬁ n,f s;alt cﬁnslderatmn the amount paid

Ia! oy

by the complainant, date of pi‘lupused handmg over the possession, delay

period, if any, have been detailed in the following tabular form:
CR/7456/2022 titled as Beepak Kumar Jain Vs. M/s Ocean Seven Buildtech

__Private Limited.
S.No., | Particulars Details &
1. Name of the projeet” Expressway Towers, Sector 109, Gurugram,
\ ‘Haryana. |
2. Project area 7.5 Acres
Nature of the project Al’fnrdab]e huusmg project
4. DTCP license no, \ ' ) 1
Licensevalidtill. = 1
Licensed area ik 2 7S5acres= o .
License holder @ | Sh. Shree Bhagwan C/o M/s Ocean Seven
] Buildtech Pvt. Ltd.
5. HRERA registered/ not Registered vide no. 301 of 2017 dated
registered 13.10.2017
HRERA registration valid | 12.04.2022
up to (Including 6 months COVID extension)
6. Building plan apprﬂTr31 26.09.2016
dated /I
i Environment {:learaﬂlce 30.11.2017
dated I
8. Allotment letter issued in | 21.09.2017
favour of complainant o
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HARERA

Complaint No. 7456 of 2022
and 3 others

| (As alleged by the complainant on page 17
of complaint)

Unit no.

1803, 18th floor, Tower 3
(Page 25 of complaint)

10.

Unit admeasuring

645 sq. ft. of carpet area along with 99 sq. ft.
of balcony area
[Page 25 of the complaint]}

11.

Builder buyer agreement

09.02.2017
[Page 20 of complaint]

12.

Possession clause as per
clause 5.2 of the agreeme

The Company shall sincerely endeavour to

nt | complete the construction and offer the

possession of the said unit within five years
| from the date of the receiving of license
(“Commitment Period”), but subject to force
majeure clause of this Agreement and timely
pﬂmenr of installments by the Allottee(s),

case the Company
tes %rucﬂan prior to the period of
| 5 years the All shall not raise any objection
“Hi m?m},g the, possession after payment of
remaining sale "price and other charges
stipulated in the @r&ﬂnent to Sell. The Company,
~:m abmfm Q e  for occupation and use by
rhep’,‘artli :ymes shall hand over the
safd{ - uni . the Allottee  for
his/her/th qd:upatmn and use, subject to the
‘Allottee having complied with all the terms and
conditions of the said Policy and Agreement to
Sell and payments made as per Payment Plan. It
s ju;hsr] agreed by the Allottee that the

1 be liable for delay in

npleti \gonstruction, in case of force
majeure conditionand/or the delay is caused due
to | nen-caompletion of construction of said
Complex/building/unit. In the event if a number
Allotteefs) are not paying due installments on
time or a number of Allottee(s) has withdrawn
their application after allotment of unit or a
number of units has been cancelled due to
nonpayment of due installments or otherwise...
[Page 33 af complaint]

13.

Possession clause

1(1V) of the Affordable Housing Policy,
2013

All such projects shall be required to be
necessarily completed within 4 years from the
approval of building plans or grant of
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B. Facts of the complaint ]
6.

E HAR E RA Complaint No. 7456 of 2022

,_.._I_ GURUGRAM and 3 others

environmental clearance, whichever is later. This
date shall be referred to as the "date of
commencement of project” for the purpose of this
policy. The licenses shall not be renewed beyond
the said 4 years period from the date of
commencement of project.

The complainant has mad

14. Due date of possession 30.05.2022
(calculated from the date of environment
clearance dated 30.11.2017 being later + 6
months as per HARERA notification no. 9/3-
2020 dated 26.05.2020 for the projects
having completion date on or after
25.03.2020)
15. Total consideration R&Eﬁﬁ? 500/-
: 26 of complaint]
16. Amount  paid by EL“" ‘Rs:27,60,321/-
complainant 11 ﬁ.ﬂ é.tl : _Nhe complainant at page 18
.|| of complaint].. .
17. Occupation certiﬁc,a;e T “I'Not ﬂbtafned :
18. Offer of possession Not offered
19. Notice for cancellation | 02.09.2021
dated [Page 64 of cnmplaint]
20. Final installmebl gld 0609.2021 | |
the cumplamapr r [Faﬁe&ﬁofcg&npja&nt]
protest on N

-

1\-&#

e the
1 )
That relying on thﬁl’ Tepre

respondent about the tin

ns in the complaint: -

nt; ﬁn , and assurances of the
ly d;a_ltvery*pf, pqssessiun, the complainant
booked an apartment in the real Estate"develnpment of the respondent,
known under the name and style of "Expressway Towers"” at Sector 109,
Gurugram, under the Affutdahle Housing Policy, 2013. That since the
booking of the unit of the an’nptainant till date, the complainant(s) had been
continuously harassed by t

1e defaulting conduct of the respondent, which

shall be noted as under.
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e GUm and 3 others

[Ip

111

IV.

HARERA Complaint No. 7456 of 2022

That the complainant was lal]atted an apartment bearing no. 1804, 18
floor, in Tower 3 having 645 sq. ft. carpet area and 99 sq. ft. balcony area in
project of respondent narned “Expressway Towers” at Sector 109,
Gurugram, under the Affordable Housing Policy, 2013 through a builder
buyer agreement was []9.{]2%201? executed between the parties herein.

That after the allotment of the unit, a builder buyer agreement was given to
be executed. That the complainant was made to sign the one-sided arbitrary
agreement the terms and cmilditiuns of which were fixed and could not have
been altered. That the re#pnnd&nt had deviated from the terms and
conditions of the Affurdable}Hnusing'pélmy under the said Agreement and
had malafidely attemp;éd tia !’ur{:g: 11‘5 nufu terms and conditions over the
Complainant. For mst:-mce, the due datE uf pnssessmn has been malafidely
extended over and ‘above  the ti melines mentioned in the Affordable
Housing Policy, 2013.1n case of delay in payment;15% of interest is charged
from the cam;:lainahﬁﬁride%lauae# 5 however, no payment of interest has
been noted in case of delay by the respondent. The respondent takes away
the right for raising ub]ectlu s in case nfal‘teratmn in layout plan and design

under clause 4.8 of the agr H{Ent hp fess VAT and WTC have been
noted under clause 4% ’ixy

i),

That succumbing to the ene151ded and arﬁltrarjr conduct of the respondent,

weugr ame cannot be legally charged.

the complainant, who an{(ed the unit with dreams and aspiration of
owning his own house, execr.lted the arbitrary agreement.

That at the outset, it is reiterated that the respondent had unilaterally,
unlawfully and arbitrarily extended the due date under the agreement by
going beyond the A[‘fardafnle Housing Policy, 2013, which, under no

circumstance whatsoever, can be accepted.
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VIL
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IX.

H ARERA Complaint No. 7456 of 2022

GURUGRAM and 3 others

That under the Sec 1(iv) pf the Affordable Housing Policy, 2013, the

possession of the unit was tci be delivered within 4 years from the approval

of building plan or grant of environmental clearance, whichever is later.
Hence, the due date needs to be computed from the Affordable Housing
Policy, 2013. Hence, the due date from 26.09.2020 (building plan) it comes
out to be 26.09.2020.

That till date, the possession has not been offered and the project is far from
being completed. It is a matter of record that no occupancy certificate has
been applied till date and !the essential services are incomplete in the
project. The entire aim ufj':reatﬁfﬁ:‘%#umable living has been miserably
violated by the respnnde‘nt‘,,'?ue-tﬁ"li_fé;iﬁnifdiﬁate delay.

That the respondent failed in complying with all the obligations, not only
with respect to the‘agrjeemelnt with the complainant but also with respect
to the concerned laws, rules, and r'égulatiqns thereunder, due to which the
complainant faced ihﬁﬁ-ﬂter le hardships. M’tii:n&wer, the respondent made
false statements about _'thr-.:. ogress of the project as and when inquired by
the complainant. It is further subnﬂﬂéd that taking advantage of the
dominant position.and afide inté ition. had. restored to unfair trade
practices by harassingﬂl the ¢omplainant by way of delaying the project by
diversion of the money l’_rtztrriI the innocent and gullible buyer.

That in case of delay in the offer of possession, the complainant has a right
under proviso of section 18 of the Act to seek delay possession charges till
the actual handover of pulsessinn. That accordingly, the respondent is
bound to make the paymerllt of interest on the amount deposited by the
complainant till the actual Landover of possession. That the complainant
has a statutory right under section 18 of the Act, which, cannot go

unnoticed. Hence, for the delay caused in offering the possession, the
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XII.

X1

H ARER A Complaint No. 7456 of 2022
i GURUGRAM and 3 others

respondent is liable to pay the complainant the delay possession charges
under section 18(1) of the !Act r/w rule 15 of Haryana RERA Rules and
section 11(4) of the Act, frﬁr? the due date of possession i.e., 26.09.2020 till
actual handover of physical possession after the receipt of occupancy
certificate.

That it is the failure of the promoter to fulfil his obligations, and
responsibilities as to hand over the possession within the stipulated period.
Accordingly, the nun-comqliance of the mandate contained in section
11[4](a) read with section 18(1) of the Act on the part of the respondent is
established. As such the cnrn)'*:]ai—nﬁl::" o

: itled to delayed possession at the
prescribed rate of mterestﬁ'nm the duE ﬁaté till the physical handover of
possession as per prmﬂimﬂns of section 18[1) of the Act.

That the respondent has urtlerl_'-,f failed to fulfil its obligation to deliver the
possession of the apartment in time and adhere to the contentions of the
agreement which has caused mental agony, harassment, and huge losses to
the complainant, hence the present complaint.

That the complainant has ':7;1I ays timely ﬂpmplled with its obligations with
respect to payment ag the unit; as per the time-linked plan agreed
between the parties; l the mlﬁpla ant has made a total payment of
Rs.27,60,321 /- till 06.09, 2021

That as per the payment plalh a total of 8 installments had to be given to be
paid against the unit. All of which were timely paid by the respondent. That
the 7% installment was duly paid by the complainant, as is reflected from the
said demand letter, and in fact, the respondent had also acknowledged the
complete payment of the ?“‘l installment vide email dated 06.12.2019. That

it is categorical to note that the demand letter shows Rs.1/- as the balance

amount payable till 7% iJstallment and acknowledges that complete
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XIV.

HARERA Complaint No. 7456 of 2022

payment had been made against the unit. However, for no justifiable reason
and without any due Explallariun, the respondent arbitrarily and illegally
demanded Rs.53,109/- as tLe 7% installment, i.e,, after having noted that
complete payment has been made, a further demand over and above the
agreed prices in the agreen‘lent, and the Policy 2013, was made. That the
respondent has unilaterall} and arbitrarily demanded more and more
monies from the complaina!:nt with an intent to wrongfully earn over the
wrongful loss to the compla[nant and the respondent has accordingly, also
conducted fraud against the complainant.

That the complainant had !alsﬂ"ﬁﬁfﬁcﬁd against the last demand being
demanded despite no ;:ﬂnsﬂ'uctmn havirfg been done in the unit or in the
project as a whole. The cmlnpiainan’t had ‘categorically noted that wrong
demand being raised and the incomplete construction of the project, vide
email dated 27. 0'?2921 U;Jlun the th;‘eat. of cancellation of the unit, the
remaining payment was alsa made under prutast as evident from E-receipt
showing NEFT of Rs.3,3 1,973 /-. That the complete payments as per the
agreement had been made by the complainant. However, the respondent

unilaterally, arbitrarily, anjnwmngfg,lly rzanfelled the unit on 02.09.2021.

That the cancellation of the Unit of the co plainant was highly unilateral for

the reasons stated as under:

» Cancellation was done on the basis of non-payment of 7% installment, the
complete payment of wﬁich was already acknowledged vide demand
letter and email dated 06.12.2019.

» Cancellation was done on basis of non-payment of additional sum of
Rs.56,397/- which was never a part of the agreement or the Policy of
2013.

# No public notice was issued by the respondent, i.e., violating clause

5(iii)(i) of the Affordable Housing Policy, 2013.

No refund was ever paid to the complainant, i.e., violating clause 5(iii)(i)

of the Affordable Housing Policy, 2013.

“_‘.'
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XV.

XVL

XVIL

XVIIL

» The respondent has been earning interests over the 100% of the amount
paid by the Complainant.

» Despite compete payment and letter requesting withdrawal of
cancellation letter, the same was never done by the respondent.

That the complainant duly replied to the respondent vide letter dated

06.09.2021, requesting to r'ecall the cancellation letter and noting the
complete payment made by the complainant. However, despite the same,
the highly unilateral, arhitraT'y and wrongful cancellation letter was not set
aside by the respondent and the respondent continues to earn wrongful
profits over the wrongful ln'ss to ﬂie'cﬂmplainant That in the above facts
and circumstances of the case, theu:augellatmn letter of the respondent is
bound to be set aside and tlHe allotment Q{the. unit,

That it is a matter of fact that the GST was implemented on 01.07.2017.
Thereafter, w.e.f. 01.94.2[]1;5‘. the rates of imposition of GST were revised.
For an Affordable Housing Eru_je‘ct, the r:a_i;te that can be charged from the

il §
allottee: '

i

» 1% without input tax credit or
» 8% with input tax credit;
That the respondent’s demand letter shqﬂs that before 2019, 8% GST has

been credited. Howeva}', mput.:(a:%eae%t Qeng_ﬁt has been offered to the
complainant. The respund nt has been acting in utmost malafide and
depriving the complainant ifmm enjoying the benefits reserved to him in
law and by the governmenti That the respondent has always attempted to
financially crunch the cumq]amant and take undue benefits over wrongful
gain to the complainant, all of which cannot be accepted, under any
circumstance whatsoever.
That as per the Affordable Housing Policy, 2013 (read with amendment
dated 04.01.2021 vide Meimu No. PF-27(VOL-11I)/2020/2-TCP/41), the

parking space is to be provided at the rate of half equivalent car space (ECS)
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XIX.

XXL

XXII.

GURUGRAM and 3 others

for every unit, and it is unclear as to what amount of parking charge has

been levied. Looking at the llitter malafide activities of the respondent, the
complainant seeks clear bifurcation of the total sale price, including the
charge of parking. That in %he circumstance, it is seen that an excessive
charge is being demanded by the respondent, this Authority may kindly be
pleased to direct the respnnéient to refund the same.

That moreover, as per the almencied Affordable Housing Policy, additional
car parking can be prﬂvideidfsuld after deriving consent of 2/3 of the
allottees. That in complete vwlatmn Gfthe same, the builder has been selling
the car parking at Exorhitanl;rafﬁs‘ahﬁ eﬁlgrnachmg upon the commeon areas
of the project. That the’ buﬁder shﬂulqﬁe restrained from carrying such
illegal, malafide and wunla ful activities in violation of the Affordable
Housing Policy, 2013. _

That it is a settled position of law that in affordable housing projects, the

of occupancy certificate. Further, the respondent, under the clause 4.9(iii)

builder is bound to maliritair]ﬂthe project for a span of 5 years from the date
and (iv) of the agreement has demanded: .

» Labour Cess; : | -

» VAT; -4 /3 i< B l y

» Work Contract Tax;

» Power Backup charges.

That the respondent seeks to put the additional burden of these costs over

the complainant when the same is bound to be paid by the respondent only.
Accordingly, the respandenk be restrained from raising any such demand
from the complainant.

That the conduct of the respondent has been malafide since the very
beginning. Despite having gIavely defaulted in the construction of the unit,

the material being used for construction is sub-par, excess monies are being
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XXIV.

XXV.

HAKE RA Complaint No. 7456 of 2022
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collected from the allottees, the builder has been committing
misappropriation of funds, eLnd stands in violation of the DTCP norms and
the mandatory compliance Lmder the Act of 2016. Further, in September
2022, the DTCP had also recommended the cancellation of the license of the
projects of the respundentdl e to its continuous non-compliance.

That thereafter, vide another meeting of the allottees, conducted on
04.11.2022, with the Chairman, STP, Gurugram, all of the said issues were
categorically highlighted. Tl}'e Chairman had also suggested the allottees to
approach HRERA for redressal of bi!atera{ issues i.e., forensic financial audit
etc. Additionally, the respn\jdent was dlrpcted to not sell car parking over
the common areas and’ w.as reqmred to‘ submit the approved site plan,
showing the parking space.
That in light of the above, in order to safeguard the interests of the
complainant and save '_'_e co mplamantfmm bejng wrongfully prejudiced by

the unlawful conduct of the res;mndent and in line with the suggestion of

the Chairman, STP, itis fnusqt humbly requested that a local commissioner

be appointed to carry on the! _fcllﬂwin'g.taéks:

»
# To verify if the construction quality is sub-par;

» To verify the illegal car parking being sold by the respondent;

» To verify is the development is in accordance with the site plan;
Additionally, a forensic audit of the books of accounts be conducted to

verify;

» The total amount of monies collected by the allottees of the project;

» The total amount of monies yet to be collected from the allottees;

» The total amount of monies utilised towards the construction
/development of the project;

» The expenditure yet to be incurred towards the construction
development of the project;

» If the fund from the allottees is being maintained in the escrow account
or not;

. | -
» To ascertain the stage of.j:ms_truct;ﬂn ‘the project;
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» The records of the accountant verifying the disbursement of monies
towards expenditure done for the construction/development of the
project till date;

» Ascertain whether 70% of the deposit by the allottees was being
deposited in a separate bank account.

That the registration of the project has been expired since 12.10.2021 and

the same has not been renewed till date. That accordingly, the respondent
had committed default of sL,'ction 6 of the RERA Act and hence, penal
proceedings in this regard be initiated against the respondent. Moreover,
after an inordinate delay in tilE project, no specific date for handing over of
the possession has been un:dartakeq ?f the respondent and hence, the
respondent should be directed to provlde “bn affidavit, the date by when the
valid and legal offer of pcssejsmn shall be. maﬂ:e by the respondent.

C. Relief sought by the complainant: -

7. The complainant has so_ug_i‘}'t fﬂll{:l:wing_r¢liéf[$}_-:

1.

V.

V.

VL.

VIL

VIIL.

unit.

To set aside the cancellation letter dated 02.09.2021 and restore the
allotment of the unit.
To appoint a local commissi nar to. Fﬂl‘d’}’ out the tasks as mentioned in para
43 of the complaint.
To conduct a forensic auditof the books of accounts of the respondent as
per task mentioned in para 44 of the complaint.

Direct the respondent to provide on affidavit, a date till which a valid offer
of possession shall be.g’iveg. If the respondent fails to provide the same,
penal proceedings for viulajﬂn of section 4(2)(1)(C) be initiated against the

A C F . N3 :
To restrain the reslﬁuﬁdent-Tnm creating third party interest in the allotted

respondent.

Direct the respondent to pr
occupancy certificate,
Direct the respondent to give delayed possession charges @ MCLR+2%
from 26.09.2020 till the date of actual physical possession at the prescribed
rate of interest;
Direct the respondent to give anti-profiteering credit/input tax credit to the
complainant;

vide a valid physical possession after receipt of
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To direct the respondent to execute the conveyance deed after offering valid
offer of possession to the complainant;

Direct the respondent to refund of Rs.56,397 /- charged over and above the
agreement and the Affordable Group Housing Policy, 2013.

To restrain the respondent from demanding Labour Cess, VAT, Work
Contract Tax and Power Backup charges;

Direct the respondent to give bifurcation of the total sale price including the
clarification of cost of parking under the Affordable Housing Policy, 2013;
To restrain the respunden? from charging any maintenance charges in
future as the complainant is not bound to pay the same under the Affordable
Housing Policy, 2013; |

To restrain the respondent from demanding car parking charges from the
complainant;

To take action for violation nfsectidnﬁﬂ e non-extension of registration of
the Act;

Grant any other relief &s tlﬂis Han'ble ﬁthunty deems fit in the peculiar

facts and circumstances: of the present enmpla?int

On the date of hearing, the authority explained to the respondent/ promoter

about the contraventions.as ail'eged to have been committed in relation to

section 11(4) (a) of the actto plead guilty or not tn‘pleafd guilty.
Reply by the respondent

The respondent is contesting theq complaint on the following grounds:

!1-

.

That this Authority lacks junsdiatmn to adjudicate upon the present
complaint as vide Elartibe 16.2 nf’:thﬁ--hu;ldér buyer agreement both the
parties have unequi#ﬁcall' agreed to resolve any disputes through
arbitration. T

That the complainant is a vlillful defaulter and deliberately, intentionally
and knowingly have not paid timely instalments.

That starting from Fehruarfr 2023, the construction activities have been
severely impacted due to thlpe suspension of the license and the freezing of
accounts by the DTCP Cha;ndigarh and HRERA Gurugram, respectively.

|
This suspension and freezing of accounts represent a force majeure event
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beyond the control of the réespondent. The suspension of the license and
freezing of accounts, starting from Feb 2023 till date, have created a zero-

time scenario for the respondent. Further, there is no delay on the part of

the respondent project as it is covered under clause number 5.5 force

Majeure, which is beyond cz]ntrnl of the respondent.

IV.  That the final EC is CTE/ CTb which has been received by the respondent
in February 2018. Hence the start date of project is Feb 2018 and rest

details are as follows:

Covid and NGT Rpﬁtrlctictions

Project completion E}m ; Feb-22
Covid lock down'waiver = . 18 months
NGT stay (3 months approx. for every’
__year)i.g. 643 I 18 months
Total Time extended to be extended
(18+18) months 36 months
Accounts freeae & license suspended, | | Feb 2023 till date

unfreezing of the:accounts i.e th Nov' |
2023 (10 months) | 1, Nov-23
Final project completioh date (in c&sﬂu '
project is unfreezed) Further time woulc
added till unfreezing the accounts . Nov-25

As per the table gwfn ove, fﬁl final date for the completion of
construction is Feb 25 in case the accoun

further time to be extinda;l _ﬁl_the

are unfreezed by the competent
authority on the date of filing this reply. From Feb 2023, the license has
been suspended and accounts have been freezed by the DTCP Chandigarh
and HRERA Gurugram.

10. Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispLJtE. Hence, the complaint can be decided on the
basis of these undisputed duculqents and submission made by the parties.

11. The complainant and respondent have filed the written submissions on

18.02.2025 and 11.02.2025 respectively, which is taken on record and has been
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considered by the authority while adjudicating upon the relief sought by the

complainants.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the prelent complaint for the reasons given below.

E.l  Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town and
Country Planning Department, the jQrisIMCnun of Real Estate Regulatory

wriyk

Authority, Gurugram shall be entire G gram District for all purpose with

‘. _‘_.

offices situated in Gurugram. In the pt‘nsent case, the project in question is
situated within the planning area of Gurugram District. Therefore, this

authority has complete territorial 'j.u;‘i:s;dj:&idn to deal with the present

i)
N

complaint.
E.Il  Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allotteg as per ag::ee;;pg_ﬂf for sale. Section 11(4)(a) is
reproduced as hereunder: AT o ,.‘-.]'t"--

Section 11

(4) The promoter sha!f f
(a) be responsible fnr all obligations, responsibilities and functions
under the pravisions of this Act or the rules and regulations made
thereunder or to.th ml.j;ttees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
commaon areas to the assaciation of allottees or the competent authority,
as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the bHﬂtteEs and the real estate agents under this
Act and the rules and regulations made thereunder.

Page 18 of 38




15

16.

17.

HARE RP" Complaint No. 7456 of 2022
2] GURUGRAM and 3 others

So, in view of the provisions of the Act quoted above, the authority has complete

jurisdiction to decide the complaint regarding non-compliance of obligations by
the promoter.

Findings on objections raised by the respondent
F.I  Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has submitted that the complaint is not maintainable for the
reasen that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adqpqe;_l by the parties in the event of any
dispute. The authority is of the upinibﬁ:thﬁ't the jurisdiction of the authority
cannot be fettered by the existFnce'nl’ an arbitration clause in the buyer's
agreement as it may be noted that section 79 of the Act bars the jurisdiction of
civil courts about any matter w l:chfa]lswlthin the purview of this authority,
or the Real Estate Ap;ieli;té Tribunal. Tliug, the intention to render such
disputes as non-arbitrable seems to be clear. Also, section 88 of the Act says
that the provisions of this Act'shall be in addition to and not in derogation of the
provisions of any other law for the time being in force. Further, the authority
puts reliance on catena ﬂfjudgrﬁénts- of th___e anl'bte Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan Reddy & Anr.
(2012) 2 SCC 506, wherein it hﬂﬁ been held that the remedies provided under
the Consumer Protection Act arp in addltmn to/ and not in derogation of the
other laws in force, cansequently the autﬁanty would not be bound to refer
parties to arbitration even if the agreement between the parties had an
arbitration clause. Therefore, by applying same analogy the presence of
arbitration clause could not be c;cnstrued to take away the jurisdiction of the
Authority.

Further, in Aftab Singh and ors. i”us. Emaar MGF Land Ltd and ors., Consumer
case no. 701 of 2015 decided on 13.07.2017, the National Consumer Disputes
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Redressal Commission, New Delhi (NCDRC) has held that the arbitration clause

in agreements between the cum]iuiainants and builders could not circumscribe

the jurisdiction of a cunsume;'. Further, while considering the issue of

maintainability of a complaint be*ure a consumer forum/commission in the fact
of an existing arbitration clause in the builder buyer agreement, the Hon'ble

Supreme Court in case titled as !M/s Emaar MGF Land Ltd. V. Aftab Singh in

revision petition no. 262 9-30/21‘)18 in civil appeal no. 23512-23513 of 2017

decided on 10.12.2018 has upheld the aforesaid judgement of NCDRC and as

provided in Article 141 of the C]nnstim'l.‘ium of India, the law declared by the

Supreme Court shall be binding on all r:ourts within the territory of India and

accordingly, the authority is bﬂuilld by the afpresald view. Therefore, in view of

the above judgements and _:'{dhsi eri'ng-.ﬁx&pPWis{gn of the Act, the authority is
of the view that complafﬂii?’r'lt} is j've]l within his rigjlt to seek a special remedy
available in a beneficial Act such as the Consumer Protection Act and RERA Act,

2016 instead of going in for an |arhitratinn Hence, we have no hesitation in

holding that this authority | haJ the réqmsite jurisdlctmn to entertain the

complaint and that the dlspute Tues not reqlhre to be referred to arbitration
necessarily.
F.Il  Objections regarding force majeure.

18. The respondent/promoter has r}aised the cnqtentiun that the construction of
the project has been delayed du;fa to force maieure circumstances such as ban
on construction due to orders pa{ssed by NGT, major spread of Covid-19 across
worldwide, suspension of licenlfe by the DTCP, Chandigarh and freezing of
accounts by HRERA Gurugram etc. which is beyond the control of the
respondent and are covered under clause 5.5 of the agreement. The respondent
has further submitted that suspa!:nsiun of the license and freezing of accounts,

starting from Feb 2023 till datre have created a zero-time scenario for the
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respondent. Furthermore, the final EC is CTE/CTO which has been received by

the respondent in February 2018, hence the start date of project is Feb 2018.
Moreover, the respondent cumplliny has filed the representation that the final
completion date (incase project is unfreeze) further time would be added till
unfreezing the accounts as the -:Eue date of possession may be considered as
March 2026. The counsel for the respondent during proceeding dated
19.11.2024, stated that the due date of possession may be calculated from the
date of ‘consent to establish’ i.e. A)S 02. ZGIB which comes out to be 05.02.2022
and further requests to allow the grace period due to force majeure
circumstances ie., Covid- 201‘3|‘ ban imposed by NGT from time to
time. Moreover, the delay was llappen&d due to agitatinn by the members of
Association of allottees whu ubstruct the cunstructinn work at site as a result
the DTCP has cancelled the license on 23. 02. 2023, vide Memo No. LC-3089-
PA(VA)-2023/5475 and even th&! Authority had frozen all the bank accounts of
the respondent company. The t:ulunsel for the respondent has placed on record
a report of Chartered anineer 1atte'.-l:l 14. 05 2624 vide which bringing out the
financial losses caused by the délayed payments and escalated material costs
due to delayed payment by thei allottees. However, all the pleas advanced in
this regard are devoid of merits, The Authority is of considered view that the
provisions of zero period is neither prnwded in the Act of 2016 nor in the
Affordable Group Housing Poliqj 2013. Therefore the due date of possession is
calculated as per clause 1(iv) of the Affordable Housing Policy, 2013 it is
prescribed that “All such pmje-::tL shall be required to be necessarily completed
within 4 years from the date| of approval of building plans or grant of
environmental clearance, whichever is later. This date shall be referred to as the
"date of commencement of project” for the purpose of this policy. The respondent

has obtained environment clearance and building plan approval in respect of
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the said project on 30.11.2017 and 26.09.2016 respectively. Therefore, the due

date of possession is being calculglted from the date of environmental clearance,

being later. Further, an extension of 6 months is granted to the respondent in
view of notification no. 9)’3*202& dated 26.05.2020, on account of outbreak of
Covid-19 pandemic. Therefore, tl!m- due date of possession was 30.05.2022. As
far as other contentions of the J’espﬂndent w.r.t delay in construction of the
project is concerned, the same a're disallowed as firstly the orders passed by
NGT banning construction in the NCR regiun was for a very short period of time
and thus, cannot be said to 1mpact the respondent -builder leading to such a
delay in the completion. Secandi}/ the !'ft:ense of the project of the respondent
was suspended by DTCP, Haryaqa vide memu dated 23.02.2023, due to grave
violations made by it in maidng gumphancerﬂf the terms and conditions of the
license, In view of the same and tp protect the interest of the allottees, the bank
account of the respondent relatéd to the project was frozen by this Authority
vide order dated 24.02.2023. It :5 well settled prmCtple that a person cannot
take benefit of his own wrung ’

Findings on the relief sought bjy the cumplﬁnaht.

G.I  To restrain the respondent from creating third-party interest in the unit.

G.Il to set aside the cancellation letter dated 02.09.2021 and restore the
allotment of the unit.

The complainant was allotted a unit bearing no. 1803, 18 floor, in tower-3, in
Th‘e sale consifleration of Rs.26,29,500/- under
the Affordable Group Housing Pd|licy 2013. The possession of the unit was to be

the project of the respondent at

offered within 4 years from the approval of building plans (26.09.2016) or from
the date of environment cleargnce (30.11.2017), whichever is later, which
comes out to be 30.11.2021 calcﬁ:lated from the date of environment clearance
HARERA notification no. 9/3-2020 dated

months is granted for the project having

being later. Further, as per
26.05.2020, an extension of 6
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completion date on or after ES.E.ZDZG. The completion date of the aforesaid

g HARERA Complaint No. 7456 of 2022

project in which the subject unit is being allotted to the complainant is
30.11.2021 i.e, after 25.03. ZUZUJ Therefore, an extension of 6 months is to be
given over and above the due ctalte of handing over of possession the due date
of possession in view of nntiﬁcaﬁlnn no. 9/3-2020 dated 26.05.2020, on account
of force majeure conditions due to outbreak of Covid-19 pandemic. Therefore,
the due date of handing over of possession comes out to be 30.05.2022. The
complainant has paid a sum of Rsl 27,60,321/- towards the subject unit, and the
complainant is ready and willing to retain tﬁe allotted unit in question.

That the counsel for the respondent stated that the complainant was default in
making payment after giving derand notice cum reminders letter. But in spite
of repeated reminders, the ipayilment of ﬂ_utétanding amount was not made
leading to cancellation of the tnit on 02.09,2021. The OC of the unit has not been
obtained by the respundgﬁt.and no offer of pu_sses'siah:was made prior to the
cancellation. A f

Upon perusal of documents and submissions made by the complainant, it has
been found that allotment uf th "sublect unit 'ﬁvas cancelled by the respondent
on 02.09.2021 due to non-payment, The fpremﬂsi_: question which arise before

of adjudication is that "whether the said

the Authority for the purpos
cancellation is valid or not?
The Authority observes that clause 5(i) of the Affordable Group Housing Policy,

2013 deals with the cancellation and the relevant clause is reproduced below: -

“If any successful applicant fail§ to deposit the installments within the time period as
preﬂ.rfhﬂd in the ..aHurmenr Fertei' mued by the cr;rfumm m{uﬂmmw

A :he allottee still df.fnufn: in mnkmg the payment, .':.‘le Hst af such

defaulters may be published in ope regional Hindi newspaper having circulation of more
than ten thousand in the State fnt paymenr of due amount within mmm

- ma_}r be deducted by the coloniser and the balunce
amount shall be refunded to the gpplicant. Such flats may be considered by the committee

for offer to those uppn'!mm.s,fuifl'l'.ly in the waiting list”™,
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On 21.07.2021, the respondent rtsed a demand for an amount of Rs.3,88,370/-

(page no. 64 of complaint) to be paid within a period of 15 days from the date
of said letter. The respondent Lv’idE' letter dated 02.09.2021, cancelled the
allotted unit of the cnmplainant] Thereafter, on 06.09.2021, the complainant
has paid an amount of Rs.3,31,973/- against the said demand letter dated
21.07.2021. The Authority nbserlves that the complainant has paid more than
100% of the sale consideration aJnd the respondent was required to handover
the project by 30.05.2022 includ:ing g;"a,c& periud of 6 months, the respondent
failed to complete the constructign of thé pra]ect More than two years later, the
project remains incomplete d#\d the respondent has not obtained the
occupation certificate. Further; lhe mter&sl% accrued during the delay period
significantly reduces the mwt payablehy,the numplamant Upon adjustment
of this interest, the respﬂndeht u!muld in fact be liable to pay the complainant.
Despite this, the respondent chlnse the cancel the unit on grounds of non-

payment, while neglecting its owin obligations. Such actions by the respondent

displays bad faith, as it failed to adjust the delay period interest. Further, the
respondent failed to fulfil the p requisite nf'?publishing the due notice in the
daily newspaper. Therefore, the re_scri'hed procedure as per clause 5(iii)(i) of
the policy of 2013 had not been followed by tﬁe respondent to cancel the unit
of the complainant. In light of theese findings, t 'ﬂ'le cancellation of the allotment
on 02.09.2021, is deemed i mva:Tand herehy quashed as issued in bad faith.

In case no. 7635 of 2022, 313%) of 2022 and 531 of 2023, the respondent
/promoter has also issue the clfancellatiun letter due to non-payment. The
details of the amount paid, total sale consideration and date of cancellation

letter in each case are provided l‘llerein below:-

'S.No. Case no. | Sal:

r Amount paid by the Cancellation
consideration complainant in Rs. letter dated
in Rs.
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1. 76350f2022 | 26,29,000/- 24,15,859/- 02.09.2021 |
2. | 81300f2022 | 26,26,000/- 23,83,094/- 02.09.2021
3, 531 of 2023 26,26,000/- 8,56,300/- 13.07.2019 |

After considering the above, the Authority is view that there is no document

available on record to substantiate the claim of respondent that the unit has
been validly cancelled after folla!wing the due procedure as prescribed under
the policy of 2013, duly supports the arguments of the complainant that the
respondent has duly received amount from the complainant on several dates
that the complainant(s) has paidI more than 85% of the sale consideration as
the construction of the project is still pending. Moreover, post cancellation, the
respondent has failed to refuni:l the amount to the complainant till date,

Accordingly, the said cancellation cannot be heldvalid in the eyes of law and is

hereby set aside. £ e g

Gl Direct the respondent to give delayed possession charges at the
prescribed rate i.e, MCLR+2% from 26.09.2020 till the date of actual
physical possession at the prescribed rate of interest.

G.IV  Direct the respunde‘nt execute the conveyance deed after offering
valid offer of possession to the complainant,

. The complainant intends to, cavtmue ‘with ?‘1& project and is seeking delay

possession charges as provided under the proviso to section 18(1) of the Act.
Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the: pmmat&rfﬂﬂq m‘camp!ete oris unable to give possession
of an apartment, plat, or building, — .. ) !

Provided that where an allottee does not mtend m w:thd’m w from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

As per clause 5.2 talks about the possession of the unit to the complainants, the
relevant portion is reproduce as !under:-

“5.2 Possession Time

The Company shall sincerely endeavor to complete the
construction and offer the possession of the said unit within five
years from the date of the receiving of license ("Commitment
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Period"), but subject to force majeure clause of this Agreement
and timely payment of installments by the Allottee(s). However
in case the Company completes the construction prior to the period
of 5 years the Allottee shall not raise an y objection in taking the
possession after payment of remaining sale price and other
charges stipulated in the Agreement to Sell. The Company on
obtaining certificate for occupation and use by the Competent
Authorities shall hand over the said unit to the Allottee for
his/her/their occupation and use, subject to the Allottee having
complied with all the terms and conditions of the swid Policy and
Agreement to sell and ltm wments made as per Payment Plan,”

At the outset, it is relevant to (:ﬂimment on the preset possession clause of the

agreement wherein the pﬁﬂsessibn has been sub]ected to all kinds of terms and
conditions of this agreement and appﬂlji(,:gﬂag. and the complainant not being in
default under any provisions olf these agreements and compliance with all
provisions, formalities and/ dacu{rnentatinn as,,prescnbed by the promoter. The
drafting of this clause and inmrémration df‘such cnndltmns are not only vague
and uncertain but so heavily loaded in favour of the promoter and against the
allottees that even a single default by the allottees in fulfilling formalities and
documentations etc. as prescnb d by the promoter may make the possession
clause irrelevant for the pu,rp 6-of alll;tttees and the commitment date for
handing over possession loses ﬁ:F m_e_ani_ng, The mcorpﬂrattun of such clause in
the buyer’s agreement by the promoter is not only in grave violation of clause
1(iv) of the Affordable Hnusmg Policy, 2013, ibut also deprive the allottees of
their right accruing after d&la}’ il{ pussessiun Ihis is'just to comment as to how
the builder has misused his dorrinant position and drafted such mischievous
clause in the agreement and the allottees are left with no option but to sign on
the dotted lines.
Clause 1(iv) of the Affordable Housing Policy, 2013 provides for completion of
all such projects licenced under it and the same is reproduced as under for ready

reference:

1{iv}
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“All such projects shall be required to be necessarily completed within 4
years from the date of apﬂm val of building plans or grant of environmental
clearance, whichever is later. This date shall be referred to as the “date of
commencement of project” for the purpose of the policy.”

Due date of handing over of pcwssessiun: As per clause 1(iv) of the Affordable

Housing Policy, 2013 it is prescribed that “All such projects shall be required to
be necessarily completed within 4 years from the date of approval of building plans
or grant of environmental c!earawce, whichever is later. This date shall be referred
to as the “date of commencement of project” for the purpose of this policy. The
respondent has obtained enwruilmﬂnt Qlemgance and building plan approval in
respect of the said project qln 3&.11.201? and 26.09.2016 respectively.
Therefore, the due date of pasjsessnan is being calculated from the date of

|

environmental clearance, be-iﬂg| later. qu@'rgr, san extension of 6 months is
granted to the respondenf i;wie ﬂfﬁnﬁﬂtzﬁﬁun nu 9[3 -2020 dated 26.05.2020,

on account of outbreak of Coulld -19 pandemic. Therefore, the due date of

possession comes out to be 30.05.2022.

Admissibility of delay posses |lon charges at prescribed rate of interest:
Proviso to section 18 prb\c;!&pr? that whare‘; _én allottee does not intend to
withdraw from the project, he sl'}all be pa_id.fby the promoter, interest for every
month of delay, till the handing over of possession, at such rate as may be
prescribed and it has heen"prestribed' undér'rule 15 of the rules. Rule 15 has
been reproduced as uhden ’| | ' ; 1

Rule 15. Prescribed rate of interest- {Prawsn to section 12, section

18 and sub-section (4) . and subsection (7) of section 19]

(1) For the purpose q_!' proviso to section 12; section 18; and sub-
sections (4) and (7] of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost of
lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.
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The legislature in its wisdom in the subordinate legislation under the provision

of rule 15 of the rules, has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said rule is
followed to award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in, the
marginal cost of lending rate [iln short, MCLR) as on date i.e, 18.03.2025 is
9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11.10%.

T

charge:ablé from the allottee by the promoter,

The definition of term ‘interest’ as deﬂned under section 2(za) of the Act
provides that the rate of interast{

in case of default, shall be equal to the rate ::_E-f interest which the promoter shall

be liable to pay the allottee,in case of default. The relevant section is reproduced

- |,

below:

“(za) "interest” means the rates of interest payable by the promoter or the
allottee, as the case may be.
Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the promoter, in
case of def&q" I'be equal to-the rate of interest which the
promater shall beliable to pay the.allotiee, in case of default;
(i)  the interest payable by-the promoter to the allottee shall be from
the date the promotér received the amount or any part thereof till
the date the emount or part cﬁereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from_the aate.the allottee defaults in payment to the
promoter till th Ldi; et Is paid;”. | ¢
Therefore, interest on the delay payments from the complainant shall be charged

at the prescribed rate i.e, 11.10% by the respondent/promoter which is the
same as is being granted tg thle complainant in case of delayed possession
charges.
On consideration of the documents available on record and submissions made
by both the parties, the authprity is satisfied that the respondent is in

contravention of the Section 11(4)(a) of the Act by not handing over possession

Page 28 of 38




36.

37.

HARERA Complaint No. 7456 of 2022
- GURUGRAM and 3 others

by the due date as per the agreement. By virtue of clause 1(iv) of the Affordable
|

Housing Policy, 2013, the respondent/promoter shall be necessarily required to
complete the construction of the project within 4 years from the date of approval
of building plans or grant of Envirnnmenta] clearance, whichever is later.
Therefore, in view of the findings given above, the due date of handing over of
possession was 30.05.2022. However, the respondent has failed to handover
possession of the subject apartment to the complainant till the date of this order.
Accordingly, it is the failure of tl'lle respondent/promoter to fulfil its obligations
and responsibilities as per the agreemen‘ttﬁ hand over the possession within the
stipulated period. Further, the1re is no dccument available on record to
substantiate the claim of theJ responder%t Accordingly, the claim of the
respondent is rejected befn,g devoid of merits. Mnrewer the authority observes
that there is no document on rEcarcl from which it'can be ascertained as to
whether the respondent has apl lied for occupation certificate or what is the
status of construction of the project. Hence, this project is to be treated as on-

going project and the pro\(jiln:it of the A{.'t shaﬂ be applicable equally to the

)

builder as well as allottees. ,I
|

Accordingly, the non- compilanc of the mandate contained in section 11(4])(a)
read with proviso to section 18]1] of the Act on the part of the respondent is
established. As such, meallottee hall he*paid,%y the promoter, interest for every
month of delay from due date f possession ie., 30.05.2022 till valid offer of
possession plus 2 months aFteTr obtaining occupation certificate from the
competent authority or actual thding over of possession whichever is earlier,
as per section 18(1) of the Act uf}.?ﬂlﬁ read with rule 15 of the rules.

Further, as per section 11(4][1? and section 17(1) of the Act of 2016, the
promoter is under an obligation to get the conveyance deed executed in favour

of the complainant. Whereas as er section 19(11) of the Act of 2016, the allottee
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is also obligated to participate towards registration of the conveyance deed of

the unit in question. However, there is nothing on the record to show that the
respondent has applied for occupation certificate or what is the status of the
development of the above-mentioned project. In view of the above, the
respondent is directed to handover possession of the flat/unit and execute
conveyance deed in favour of the complainant in terms of section 17(1) of the
Act of 2016 on payment of stamp duty and registration charges as applicable,
within three months after obtaining occupation certificate from the competent
authority. |

G.V  To appoint a local commissioner to carry out the tasks as mentioned in
para 43 of the complaing; | ,

G.VI To conduct a furensllgtaudii; of the books of accounts of the respondent as
per task mentioned in para 44 of the complaint.

G.VII To take action for yiolation of section 6, i.e., non-extension of registration
of the Act. .

G.VIII Direct the respondent to pz:fnvide on affidavit, a date till which a valid offer
of possession shall be given. If the respondent fails to provide the same,
penal proceedings for 'iriﬂlhtiqn of section 4(2)(1)(C) be initiated against
the respondent.

The complainant has sought surne other reljefs such as appointment of L.C,
conduct forensic audit of the books of accounts of the respondent, initiation of
penal proceedings for violation e:.uf Section 4(2)(1)(c), Section 6 of the Act, 2016
etc. The Authority observes thqt due to several continuing violations of the
provisions of the Act, 2016 by the respondent, the Authority has already taken
Suo motu cognizance of the prnjaéct vide éumplai nt bearing no. RERA-GRG-1087-
2023 and freezed the bank accou:nt of the respondent related to the project vide
order dated 24.02.2023. Therefore, the authority is proceeding to decide only
the main relief sought by the complainant in the present complaint i.e., delay

possession charges, possession and execution of conveyance deed on the basis

of documents available on recurclﬁ as well as submission made by the parties.
|
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GJIX  Direct the respondent to provide a valid physical possession after receipt
of occupancy certificate.

The respondent is legally bound to meet the pre-requisites for obtaining

occupation certificate from the qﬂmpetent authority. It is unsatiated that even
after the lapse of more than 2 years from the due date of possession the
respondent has failed to cnmpi{ete the construction and apply for OC to the
competent authority. The promoter is duty bound to obtain OC and hand over
possession only after obtaining (}C

GX  Direct the respondent to refund of Rs.56,397/- charged over and above
the agreement and Affordable Housing Policy, 2013,

As per clause 4.1 of the buyer’s agreement the sale consideration/sale price of
Rs.26,29,500/- shall be payable %s per the paj-'men_t plan annexed as annexure-
B, GST, service Tax, VAT, and uth:er levies, duty if applicable shall be payable by
the allottee over and above the sale consideration. Further, it was also agreed
the service tax/VAT and other| applicable taxes and charges of any nature
whatsoever, which may be levied by the Government Authorities with

prospective and retrospective effect shall be payable by the allottee over and

above sale consideration mentiured herein above. The relevant clause 4.1 of the
BBA is reproduce herein below:- '

ARTICLE 4
SALE CONSIDERATION
4.1 Sale Price ! ‘
That the allottee agrees to %c;y the company for the purchase of the said flat/
unit a sum of Rs.26,29,500/- admeasuring 645 sq. ft. (calculated @
Rs.4,000/- per sq. ft. of carpet area of the said unit, admeasuring 99 sq.
Jt. and balcony area calculated @ Rs.500/- per sq. ft. attached with the
flat admeasuring ............ sq. Jt.), (hereinafter referred to as "Sale
Price/Sale consideration®) shall be payable as per the payment plan
annexed as ‘Annexure ‘B’ (hereinafter referred as “payment plan”),
G.S.T, Service tax, VAT any other levies duty if applicable shall be payable
by the allottee over and above the sale consideration. EDC shall be
payable as per the said pﬂ."féy. The two wheeler parking shall be identified and
allocated by the company at the time of handing over of possession of the unit
to the Allottee. The Service tax/VAT and all other applicable taxes and charges
of any nature whatsoever, which may be levied by the Govt. Autherity with
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prospective and retraspective effect shall be payable by the allottee over and
above sale consideration mentioned herein above.

In view of the above clause, the ﬁ'ruthc rity observes that the sale consideration is

exclusive of GST, Service Tax, VAT, and other levies, duty if applicable and the
respondent is well within right %to claim such amount as agreed between the
parties and the same shall be pallyahle by the allottee over and above the sale
consideration. However, the res{pondent is directed to furnish the details of
payment of such taxes paid tu' the concerned Authority. If the respondent
/promoter failed to provide the details of taxes as well as applicable charges as
per the law of land then the respondeﬁf _si:qaii refund the excess amount.

G.XI  Direct the respondent to give bifurcation of the total sale price including
the clarification of cnst 0 parl-ung under the Affordable Housing Policy,

2013. ATTTOMN
G.XII Torestrain the respondeﬂt from demandlng car parking charges from the
complainants.

Since, the said project is t‘he a rdahle hﬂumng project and as per the latest
amendment dated 04.01.2021 in the said Policy 2013, which it is reproduce as
under:-

4. The clause no. 4{mj of th& ffardable }ﬁoﬂs?ng Faﬂcy dated 19thAugust, 2013
related to parking norms ‘shall bembsm.ummh the following:-
“4(iii) Parking Norms: !
a. Mandatory non-chargeable 0.5 ECS parking space
i. Mandatoryparkin spaceat n!te ‘E ‘&haif Equivalent Car Space (ECS)
for each fﬁvﬂ uhit shall be pro
fi. Only one two- ler parking site shall be earmarked for each flat,
which shall-be | z'f%eﬂ’ only to-the ﬂnswwpers The parking bay of two-
wheelers $hall bé 0.8m x 2.5m unless otherwise specified in the zoning
plan.
iti.  The balance available parking space, if any, beyond the allocated two-
wheeler parking sites, can be earmarked as free-visitor-car-parking
space.
b. Optional and fhargeaTe parking space at the rate of 0.5 ECS per dwelling

unit
i. The colonizer may provide an additional and optional parking space,
maximum to the extent of hu{f Equivalent Car Space (ECS) per dwelling
unit
il. In case such optibnal parking space is provided by the coloniser;
maximum of ene car parking space per dwelling unit can be allotted by
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the coloniser, at a rate not exceeding 5% of the cost of flat to such
allottee,
¢. Miscellaneous
I. In cases where licenses under AHP 2013 already stand granted and
building plans stand approved without availing the optional 0.5 ECS per
dwelling unit parkﬁrrg space, the coloniser shall be required to submit
the consent of at least two thirds of the allottees as per the provisions of
Section 14 of Real Estate (Regulation and Development) Act, 2016, for
the purpose of umendment in building plans for availing such additional
and optional 0.5 ECS per dwelling unit parking space. Further, this
benefit shall not be available for the projects wherein occupation
certificate of all the residential towers has already been obtained.
ii. ~Additional parking normsand parameters, if any, can be specified in the
zoning plan.” F 1 BN
In view of the above pmvisicns,ithe respondent/promoter is bound to comply

the terms and condition of the Affordable Group Housing Policy, 2013
accordingly, no direction w,r't. the san}gca;]l_he deliberated by the authority at

g

this stage. A /|

G.XIll Direct the respundaﬁ!.tu give anti-profiteering credit/input tax credit to
the complainants.

The complainant has sought the relief with regard to direct the respondent to
give anti-profiteering cre“d&?_ihnput tax cri.‘edi;t to the complainants and charge the

GST as per rules and reguléfﬁéh_s,gi'the'atgég,ﬁbn;;fi;ﬁe authority was drawn to the
fact that the legislature while framing the GST law specifically provided for anti-
profiteering measures as a check and to maintain the balance in the inflation of
cost on the product/services due to change in ﬁi'grﬁtian to a new tax regime i.e.
GST, by incorporating ;‘seq@:ﬂm 71 i'n': Cen'l'azal Goods and Services Tax Act,
2017 /Haryana Goods and Services Tax Act, 2017, the same is reproduced herein
below.

“Section 171. (1) Any reducfmn in rate of tax on any supply of goods or services
or the benefit of input tax ¢redit shall be passed on to the recipient by way of
commensurate reduction in prices.”

As per the above provision, the benefit of tax reduction or ‘Input Tax Credit' is
required to be passed onto the customers in view of section 171 of HGST/CGST
Act, 2017. In the event, the respondent/promoter has not passed the benefit of
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ITC to the buyers of the unit in contravention to the provisions of section 171(1)

of the HGST Act, 2017. The allottee is at liberty to approach the State Screening
|

Committee Haryana for initiating proceedings under section 171 of the HGST Act

against the respnndent-pmmntei'.

G.XIV To restrain the respondent from charging any maintenance charges in
future as the complainant is not bound to pay the same under the
Affordable Housing Policy, 2013.

As per the clarification regarding maintenance charges to be levied on affordable
group housing projects being given by DTCP, Haryana vide clarification no. PF-
27A/2024/3676 dated 31.01.2024, -it_iir;fﬁ’eﬁ? clearly mentioned that the utility
charges (which includes electricity hil],'ﬁvﬁtér bill, property tax waste collection
charges or any repair inside th%'indﬁ_r'id;’_tall flat etc.) can be charged from the
allottees as per cansumpt;f{x_nls. 4 : I !

Accordingly, the respondent is directed to charge the maintenance/use /utility
charges from the complainants-allottees as per consumptions basis as has been
clarified by the Directorate of Town and Country Planning, Haryana vide
clarification dated 31.01.2024. ;

G.XV  To restrain the respundént frﬂm d&mandlng Labour Cess, VAT, Work
Contract Tax and Power Backup charges.

The complainant has sought, the relief to restrain the respondent from
demanding Labour Cess, VHI' W .T' and power backup charges. Although, as per
record, no demand under the[ above said heads have been made by the
respondent till date, however in qlause 4 9 (iii) and (iv) of the buyer's agreement
dated 17.06.2017, it has been mentioned that the allottee is liable to pay
separately the above-said chargqs as per the demands raised by the respondent
company. Therefore, in the interé&st of justice and to avoid further litigation, the
Authority is deliberating its ﬁndi![ngs on the above said charges.
* Labour Cess:- The labour cess is levied @ 1% on the cost of construction
incurred by an employer as per the provisions of sections 3(1) and 3(3) of
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the Building and Other Construction Workers' Welfare Cess Act, 1996 read
|
with Notification No. S.0 2899 dated 26.09.1996. It is levied and collected

on the cost of construction incurred by employers including contractors

under specific conditions. Moreover, this issue has already been dealt with
by the authority in cumplaint bearing no. 962 of 2019 titled Mr. Sumit
Kumar Gupta and Anr. Vs !Sepset Properties Private Limited wherein it
was held that since labour {i:esz is to be paid by the respondent, as such no
labour cess should be separ?tely ﬂharged by the respondent. The Authority
is of the view that the allottee is neither an employer nor a contractor and
labour cess is not a tax but}a fee. Thus, the demand of labour cess raised
upon the cumplamants;s cqm"tp]etely ar?m'a:y «and the complainants cannot
be made liable to paj* ﬂﬂ}’ lahuun cess to, fhe respondent and it is the
respondent builder who is solely respunsrbie for the disbursement of said
amount. !

VAT:- The promoter i's-éntil+ed to cha:fge VAT from the allottees where the
same was leviable, at :thej'app]icable rate, if they have not opted for
composition scheme, Hnwerii'er, if tempnsﬂitﬂ'on scheme has been availed, no
VAT is leviable. Further, | promoter shall charge actual VAT from the
allottees/prospective -]:'suyits paid by lh;é‘. promoter to the concerned
department/authority on p u~rata basis i. L. depending upon the area of the
flat allotted to the camplamant vis- a-vis the total area of the particular
project. However, the c-:}mphamant would also be entitled to proof of such
payments to the concerned department along with a computation
proportionate to the al[ut{ed unit, before making payment under the
aforesaid heads.
WTC (work contract tax):- The complainant is seeking above mentioned

relief with respect to restraining the respondent from demanding Work
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Contract Tax. At this stage, it is important to stress upon the definition of

term ‘work contract’ under Section 2(119) of the CGST Act, 2017 and the

same is reproduced below for ready reference:

“(119) — works contruct means a contract for building, construction,
fabrication, completion, erection, installation, fitting out, improvement,
modification, repair, maintenance, renovation, alteration or
commissioning of any immaovable property wherein transfer of property
in goods (whether as|goods or in some other form) is involved in the
execution of such contract;”

After considering the above, the Authority is of the view that the
complainant/allottee is neither aﬁ-‘fgniplqyer nor a contractor and the same
is not applicable in the pres%nt caéei 'I;hI!!S, the complainant /allottee cannot
be made liable to pay the sa_‘ne to the respondent.

« Power Backup Charges:- The issue of power back-up charges has already
been clarified by the-office of DTCP-',:.Haryana vide office order dated
31.01.2024 wherein it has cfl:tegnrically clarified the mandatory services to
be provided by the;__c{plu izer/developer in affordable group housing
colonies and services_‘ff;; _w_lichj maint&na:_ji,cé_ charges can be charged from
the allottees as per cn?iﬁflﬁﬁﬁhh. Abmi‘diqg, 'l;'..he promoter can only charge
maintenance/use /utility .cl'ifarges fram the complainant-allottees as per
consumption as prescribed in category-ll of the office order dated
31.01.2024. | pagd

49. In complaint no. 531 of 2023, the complainant has sought the additional relief

with regard to the execution of buyer’'s agreement. In view of the same, the

respondent is directed to execute the agreement to sell as prescribed under the
Rules of 2017 within a period of 60 days from the date of this order.
H. Directions of the Authority
50. Hence, the authority hereby passes this order and issue the following directions

under section 37 of the Act to ensure compliance of obligations casted upon the
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promoter as per the functions entrusted to the authority under section 34(f) of

the Act:
i.

il

iii.

iv.

vi.

The cancellation letter dated 02.09.2021 is hereby set aside. The
respondent is directed to r?l instate the allotted unit or if the same is not
available then allot an alternate unit of the same size, similar location and
same price as originally bﬂf.'!nked by the complainant within a period of 15
days from the date of this or!der.

| |
The respondent/promoter is directe;t to pay interest to the complainant(s)

against the paid-up amount at the f scribed rate of 11.10% p.a. for every
month of delay from the dd& daté*nf paasessmn i.e., 30.05.2022 till valid
offer of possession plus 2 h‘lonths ;e:fl:_p;:f'?l obtaining occupation certificate
from the competenf auwurlty or actua! handing over of possession,
whichever is earlle;,.as.per ‘isectlnnlls(__ljhuf th&ﬂct of 2016 read with rule
15 of the rules.

The arrears of such interest accrued from 30.05.2022 till the date of order
by the authority shall be paid by the promoter to the allottee(s) within a
period of 90 days from dat ﬁﬁthiqtor\dgl and interest for every month of
delay shall be paid. hyu.the rumqter to the allottee(s) before 10th of the

IE 16['2] afthfrt:les

The respondent/promoter is: directed t{n supply a copy of the updated

subsequent month as per r

o L U1 NA N’ & N \ f : . i
statement of account after| adjusting delay possession charges within a

period of 15 days to the complainant.

The complainant(s) are directed to pay outstanding dues, if any, after
adjustment delay possession charges within a period of 60 days from the
date of receipt of updated statement of account.

The respondent/promoter| shall handover possession of the physical

possession of the allotted unit and execute conveyance deed in favour of the
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complainant(s) in terms of section 17(1) of the Act of 2016 on payment of

stamp duty and 1-Egistratiul1 charges as applicable, within three months
after obtaining occupation certificate from the competent authority.

vii. The respﬂndent/promnteﬁ. shall not charge anything from the
complainant(s) which is not the part of the buyer's agreement or provided
under the Affordable Huusirlg Policy, 2013.

viii.  The rate of interest chargeaile from the allottee(s) by the promoter, in case

of default shall be charged at the prescribed rate i.e, 11.10% by the

-tJ,

respondent/promoter Whlﬁh is ﬁlﬂ $ame rate of interest which the
pa:." thb allottee(s), in case of default i.e., the

promoter shall be liable tu1
delayed possession charges as per sectiﬂri 2(za) of the Act.
51. This decision shall muratls mutatpdls applj' to cases mentioned in para 3 of this
order wherein details nf-p_md_-ur.l amount l_s.meqtmned ineach of the complaints.
52. Complaint as well as applications, if any, stand disposed off accordingly.

53. Files be consigned to registry.

ﬂﬁan] | ™ (Vijay Kumar Goyal)
Me I?Er . : Member

)

' Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 18.03.2025
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