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L

Complainant

ORDIR

The present complainthasbeen filed bythe complainant/allottee under section

3l oIthe RenlEstate IRcgu]ation and Developme nt) Act, 2016 [in short, the Act)

re.rd wrth rule 28 ol dre Haryana li.al Estate (Regulation and Developnr.ntl

Rules, 2017 (in short, the Rule, ior violation of section 11t41(a) of the Act

wherein it is inreralio prescribed that the promoter shallbe responsible for all

oblisations, responsibilrties andfunctions under the provis,ons olthe Act or the

llules and regulations nlade there uDderor to the allottees as per the agrecment

f.r s.le executed inaerse.
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Pro,ect and unit related detall
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2 the amount paid by the
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2ar.09.2016

clearance 30 11 2017

1201, r2 h floor,Tosetr5 -l9. r,44 sq ft [Carpct.!re r]
Page no. 24 otconplainll

PAoe no.24 olcomDlaint
29.r0.2016
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29.09.2017

las per agreement at pg.
Date ol execution ol
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asrerme1!
Possession clause as per
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Nature ofproject I Group housingcq!9!y
RIRA reqi{ered/nor ResrslFred vrde l0l or 201- darPd
rpo'.r, 'erl l3 lO2017 trll12l0.l02l

Tnrpct ,"nri no ool20loddted lo.0o.20lb
\'.rlLrlrl) :lirL i 15A6.2021
Nanr. oflicensee 'Shree Bhaswan jn collaboration

Building
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A.pt;; th;coi;;t,, p;; @i 
t

ol 5 yeos the Allottee sholl not Nise ont
objection in taking the possession olter
paynent ol remaining sole prjce ohd ather
chatges stipulated in the Agreeheht Lo

Sell Ihe Canpany, ah obtdining certili.ate
Jo accupation ond u\e by the Conpetcnt
Au ho ti ties sho l l ha nd over rhe soid Lnit ta te

iltattcc lar hn/ho/thetr accupation ard
rv, vbjed b thc Allottee hating contPlictl
||ith all the tcrms u cotulitions of the &id
Palicy on.l Alreenent to Se on.l poymehts
node os per Poyment Plan. k isfutthetagtead
by the Allottec that tlE Developer shollnat hc
liable Iat Llela! in otnpletian ofco *ruttiar,
rt case al lofte natcrrc cahdition ond/otttte
delar is coused due ta hoh-canpletbn ol'
cansttuction ol said canplex/building/u it
In the event il o nunhet Alloxee@ orc nat

Fynlg lue instollnents on tine ot o nunber
al AttorLeeb) hos wxhdtuwn thetropPticuuah
aftcr attotment of unit ar o nunber al rntLs

has bccn conceLLetl .lue ta nan-poynent al due
inrtollnenLt or otheNie. .."
Pale no.34 ofcomDlaint

housingpolicy
g.oup

l(tv) ol the Aflordablc Housing Poliq,
201i
'Al1 suh pr.lectt shott be tequired t. t,e

nece$atl! enpleted wnhin a yeors Jrom
the approvol ol bulk ing Plons or gront ol
environmental cleoronce, whichevet is
luter. l his date sholl be teleted to os the daLe

ol canmencerEnt .l prctect" l'ar the prtpatc
drtlrari,li.f 7'he l.drress/rall \at be rehe\r..1
Lelard the suitl 1!c.^ Pctiod lran the d.te
of1nn cemdlefurets4\

El- 30.o5.2022
(Calculated

30.71.2017
2013 + 6

as 4 years ftom date of
environment clearance i.e.,

being later as per policy, ol
monlhs ds per HARERA

t4
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26.05.2020

ilter 25.03.2020.
dl 2609.2016

L,{-p! r drtr avarlablc on DTCP websirel
Tot:l sale.onsideration Rs.26,26,200 /-

19. O.cuDatlon certrficate Not obta]ned
., rlller.l..\s',s\ron Notol,ered

/l Lo'r vro" Tr-p..U. Rs.2l.-ooUu/
dEr"em' nt d,rFd
2 l2 2(,17 strh SBI
Bank and builder-
pro ror'

Facts otthe complaint

Th. complainant has rnadethe foUowing sub missions in the complaint: _

1. That relyine ofl the repreientations, warranties, and assurances of the

respondeDt about the tiqely delivery of possession, the complainant

booked an apa(ment i. the real estate development of the respondent,

krown under the name and style of 'Expressway Towerj'at Sector 109,

CLrrugram, under the Affordable Housing Policy, 2013 That since the

boo king oi the unit of th e complainant till dat€, the complainant(s) had been

continuously harassed by the defaulting conduct of th e .espondent, wh'ch

shallbc noted 3s Lrnder.

II That the complainant was allotted an apartment bearing no. 1201, 12'h

floor, in Tower 5 having 644 sq. ft. carpet area and 100 sq. ft. balconv a.ea

in prolect of respondent named Expresslvay lowers" at Sector 109,

Gurugram, under the Allordable Housing l'olicy, 2013 through a builder

buyer nereement was 29.09.2017 executed between the parties herein.

tlplainofco7e no. z;BBA at pag

636+
ged by the

tas per

Rs.r3,4

lAs all€
ra!! 4!l
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3.
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That after lhe acceptancc of the booking, a builder buyer agreement \{as

given to be executed. That the complainant was made to sign the one_sided

arbitrary agreement the ternB and conditions of which were fixed and

could noi have been altered. That the respondent had deviated from the

terms and conditions ol th. Affordable tlousirg policy, under dr. srid

.rgreement and had malafldely atte pted to lorce its own terms and

conditions over the Complainant. For instance, the due date oipossession

has been malafidely extended over and above dre timelines mentioned in

the Afordable llousing Policy, 2013. In case of delay rn paymen! 1501, ol

interest is charged from the complainant under clause 4.5 however, no

payment olinterest hasbeen noted in case ofdelay by the respondent. The

respondeDt takes alvaythe riSht for raising objections in case olalteration

in layout plrn aDd design under clause 4.8 of the aBrecment. Laborrr cess,

VAT rnd WTC have been 4oted under clause 4.9(iii), howeve., the same

caDnot be legally charged. That succumbing to the one sided and arbitrary

conduct of the respondeni, the complainanr who booked the unit with

dreams and aspjration oi owning his own housc, executed the arbrrrar]'

agreement. At the outset, it is reiterated that the respondent had

unrlaterally, unlnwlully aDd arbitrarily extended the due date under the

asreenrent by goins beyond the AtTordable Housins Pol,cy,2013, which,

under no cir.unrstance whalsoevcr, can be.cceptcd

Thnt under the Sec 1[iv] of the Affordable Housing Policy, 2013, the

possession olthe unit was to be delivered within 4 years from the approval

ol building plan or grant of environmental clearance, whichever is later.

Hence, the due datc nee(ls lo be computed frorn thc Affordable Horsing

Policy, 2013 Hence, the due date from 26.09.2020 (building planl it conres

out to be 26.09.2020.



V. That till date, the possessioq has not been offered and the proiectis far lrom

being completed.lt is a malter ofrecord that no occupancy certificate has

been applied till date and the essenhal services are incomplet€ in the

project- The entire aim of preat,ng affordable Uving has been miserably

violated by the respondent, due to its inord,nate delay.

&,HARERA
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Vl. That the respoDdent failed in complyins with all the obligations, not only

V]I

ivith respect to dre agreement rvith the conrplainant but also with respe.t

to the concerned lalrs, ru1es. .nd regulalioDs thcrcund.r, due to which lhe

complninantlaced innumerable hardships. Mor.over, the respondent madc

false statements about the progress ofthe project as and when inquired by

the conrplainant. It is further submitted that taking advantage of the

dominant position and malafide intention had rcstored to unfajr lrade

prachces by harassing the complajnant by way of delaying the proiect by

diversjon ofthe moneyfrom the innocent and gullible buyer-

That in c.rse ol delay in the otfer oipossession, the complainant has a ri8ht

u.de. proviso otsection 18 of the Act to seek deluy t)ossession charg.s till

the actual handover ot possessron. That accordingly, the respondent is

bound to make the paymeft of interest on the amount deposited by lhe

complainant till the actual handover of possession. That the complsjnant

hns a statutory risht under section 18 oi the Act, which, cannot go

unnoticed. HeDce, tbr the delay crused in offcring the possession, thc

respondeDt is liable to pay the complainant the delay possessio. charges

under section 1u(11 ol the Act r/w rule 15 of Haryana RERA Rules and

section 11[,1] of the Act, from the dLre date olPosscssion i e.,26 09.2020 till

actual handovcr ol physical possession nlter the rcceipt ol occupancy
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That it is the lailure of the

responsib ilities as to hand olver

t{

x

Accordingly, the non compliance oi the mandate contanred in s.ction

11[a](al read wrth section 18(11 olthe Act on thc part ofthe respondcnt is

established.As such the complainant is entitled to delayed possession at the

prescribed rate of interest f.om the due date till the physical handover oi

posscssion as per provisions of section l8[1) ofthe Act.

That thc respondent has (nlerl] fruled to fulfil its obligatjon to deliver the

posscssion of tht. apartment in time and adherc to the contentions of the

agreemcnt which hns caused mental agony, ha.assment, and huge loss.s to

thc complainant, hence the present complaint.

'Ihat the conrpl,rnaDt had avrilcd loan lacility nonr SBI baltk lor a sllm of

Rs.z1,76,000/ and a tripartitc agreement was executed oD 2l-122017.

'lhat the bank had to disburFe the payments to the builderas per the agreed

That how.ver, in .ompl.tp contravention of lhc same, the respotdcnt

demanded monies in complete violation of the agreed payment pla , ie.,

belore hav,ng rea.hed the iespective milestone, the respondent demanded

the monies fron the complainant, which the bank htrs duly denied At this

instancc, it Deedsto be categorically noted that that as per the RBlrules and

regulallons, SBI can only disburse the payment to the respondent 
'n

dLrJrd .nce w r\ Ihn I on.tru' t.on dnd nor orhers rse

Thatuponthedenial being madeby the bank,the complainantcontinuously

requested the bank tbr disbursitrg the requisite amounias evidentfrotl the

emaildatcd 28.07.2020. 27.07.2020 and 10.09.2021. However, the bank has

calegorically refused to do the same because olthe premature and invalid

denand of the builder wl)ich is also evidert froDr thc construction linked

promoter to fulfil his obligations, and

the possession within the stipulated period.

xl.

xlt
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payment plan. That the pending/last demand was to be made alter the

procurcment ol occupancy certiticate only after olfer ol possession. The

bank h.s comnNnr.ated to dr. conrplainant vidc.mails dated 25.06 2020

and 28.07 2020, that tbr disbuEal oi thc remainirg amount the offer ol
possession is requjred as per the construction linked payment plan,

however, to no avail, the respondentkeptgoingon with its molarde acnv'qv

oi demanding the payment nnd (hreateni g the conrplainant to canceL the

unit in case oinon-paymeDt of their illegal demar)d.

That in such lacts and circumstances, it becomes evident that until and

Lrnless the development of the project is undergone, no paymenl can

becomedue It rs a s.tiled mattcr ollaw that lvh(' e Lhc construction olthc

protect is Dot b.ing done, (hc allottee is not liablc to make the payments.

However, the restoDdent unilaterally, arbitrarily, and wrongiully cancelled

thc unit on 02.0r1.2021. The complainant duly.cplicd to the respondent

vide enr.ril dnted 02.09.2021 rcqu.sting to recall the cancellation lett.r anri

again notjng ihat SBI would relcase the last inslalment only after OC is

procured. That however, despite the same, the highly unilateral, arbit.ary

and wro nglu I cancellation letterlvas notsetaside by the respondent.

That thc cancellation olthc unitolthecomplainant\!as hiShly unilater.,1 tbr

the reasons statcd as under:

, CdnccllatioD tras done on the basis oi non'payment of last installment,
demand ol which was invalid .rnd premature as the respondent did not

/ ),lo public noticc was issucd by the respon.l.rt, ie., violating.husc
5[iii][i) of the Atiordable llousinB Policy, 2013

; No retund was ev€r paid to the complarnant, i.e, violatingclause 5[iii][i]
olthe Ailordable Housing Policy, 20131

; Despite emailrequesting the with d rawal ol can cellation lette., the same

was Devcr done by the respondent.

Complaint No. 8111 of 2022
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xvl.

; 1olo wrthout input ta credit or
, 8olo with input tax creditj

XVI1. 'l'hat the respondenfs demand letter shows that belore 2019, 8% GST has

been credited. However, no inputta-t credit benefit has been ofe.ed to lhe

complarnant. The rcspondPnt has been acting in utmost malafide and

depriving the complainant iiom enjoyjng th€ benefits rese.ved to him in

lalv and by the gDvernrnent. That the respondent has always aftempted to

linancially crunch the complainant and take undue benefits over wronglul

gain to the con)plainant, all ol which cannot bc accepted, under any

circunlstance whatsoeve..

XVII]. That as per the Arrordablq Housing Policy,2013 (read with amendment

drted 0,1.01.2021 vide N4dmo No. PF-27{vol.'ltt) /2ozo lz-TcP 14 t), rh.

parking space is lo be proviited at the rate olhalfeqLrivalent ca. space (tjcSl

for every unrt, and it is unclear as to what amouDt of park,ng chargc has

been levied. Looking at the utter malafide activities ofthe respondent, the

complarnant seeks clear bifurcation ol the total sale price, includinE the

charge ol parking. l'hit in the circunlstance, it is seen that an exc.ssive

charge is b.ing denl.rnded by th. respondent, this Authority may kindlv be

pleased to direct the respondent to relund the sanre.

xlX That moreover, ns per the amended Afiordable llousjng Policv, additional

car parkins can be provided/sold at(er derivins coDsent ol2l3to o1 (he

That in the above facts and oircumstances ofthecase, the cancellation letter

ofthe respondent is bound to be set asid€ and the allotment ofthe unit-

That it is a matter of fact lhat the CST was implemented oD 01.07.2017.

Thereafter w.e.t 01.04.2019, the rates ofimposition ofGST were revised.

For an Afiordable Housing Project, the rate that can be charged from the
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allottees. That in completeviolation ofthe same, the builder has been selling

thecar parkingatexorbitanlratcsand encroaching upon thecommonar.as

ol the project. Ihat the builder should be restrained from €arrying sucb

ille3al, nlolafde and unlawful activities in violation of the Affordable

Housing Policy,2013.

xx 'l'hat it is a settled position ot lalv th.t in affordable housing proiecLs, the

builder is bound !o maiDtain thc project lor a span ol5 years from thc date

oloccupancy certificate. Further, the respondent, under the clause 4.9(iii)

and Iiv] olthe agreenrent has d€mandedl

/ Labour Cess:

' lvork ContractTax;
- Power Backup charges.

XXl. Ihat the respondent seeks to put the additional burden ofthese costs over

thecotuplainantwhenthe sameisbound to be paid by the respondent oDly.

Accordingly, the respondent be rcstrained from raising any such denrand

hom thecomplarnant.

XXll. That the condu.t oi the aespondent has bee^ nalafrde sin€e the very

beginning. Despire having Sravcly deflulted in the construction ofthe unit,

the matenalbeinB used lorconstruction is sub_par, exccss monies are bcing

collected from the allottees, the builder has been committing

nrisapprop.iation offunds, and stands in violation of the DTCP norms and

the mandatory conrpliance under the Act oi 2016. Iurther, in Sepk'nrher

2022. the DTCP had also recomnlended the canccllation ofthe license otthe

pro)ects ofthe respondent due to its continuous non'compliance.

XXlll. That thereafter, vide another meeting oi the allottees, conductcd on

0411.2022, with the Chairnlan, S'lP, Curugram, all ot the said issues wcrc

categori.ally highliBhted.'lhe Chnrrmnn had also suggested the allottees n)
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app roach H R E RA ror redressal ol bilate ral issues i.e., forensic financial audit

etc. Additionally, the respoDdcnt was directed to not sell car Parking over

the conlmon areas and was required to submit the approved site Plan,

s howing the parking space.

That in light of lhe above, in order to safeSuard the interests ol the

complaiDant a.d save the conrtlJinant tuom benlg wr ongfully prejudic.d by

thc unlawlul conduct ol the respondent and in line with thc suggestion of

the Chai. an, 51'P, rt is nrost humbly requested that a local commissioner

bcappointed to carry on the tollowingtasksl

' To ascertaitr the stage olconstruction otthe pro,.ct;

' To verily ifthc construction qLrality is sub_parl
,'Iov.titytheilLe8alcarparkirgbehgsoldbythe respondent;
. To verify is the development is in accordance u/ith the siieplanl
Additionally, a forensic nudrt of the books oi accounts be conducted to

, Thc totalamornt oimonrcs colle.ted by the allottees ofthe proiectl
, The totalamount ofmoniesyet to becollected ffom the allotteesl
; The total anlount oi monies utilised towa.ds the construction

/dev.lopment of the prolectj
z The expenditure yet to be ircurrcd towards the constnrct'on

developnrent olthe project;
; llthe fund tiom the allottees is being maintained in the escrow account

; Ihe records ol the accountant verifying the disbursement of monies

touallls cxpendlture done for the construction/development ol thc

/ rlscer(arn wh.thcr 70lL of tlrc deposjt by thc.rllottees was being

deposited in a separate baDk xccount.
That the registration ol the project has been exPired since 12.10 2021 and

the same has not been ren€ived till date. That accordingly, the respondcnt

ha.l commjtted dchult ol section 6 of tlre RERA A.t and hence, penal

procecdjngs in lhN regard be initiat.d against thc respondenl Morcover,
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after an inordinate delayin the project, no specific date for handing over ol

thc possession has been undertaken by the rcspondent and hence, the

respondent should bedirected to provide on a*ldavit, the date by when the

valid and lega I oiler of possessjon shallbe made by the respondent.

Rcliefsought by the complainant: -

Th. complainant has sought fbllos if B relict[s):

l. To restrain dre respohdeDt from creating third party interest in the unit.

II To set aside the cancellation letter dated 02.09.2021, and restore the

allotment ofthe uDit.

IIl. To appoint a local com missio ner to carry out the tasks as mentioned in para

39 olthc conrplaint;
lV To conduct a forensic audit ofthe books of accounts olthe respondcnt as

per task mentioned in para40 oltheComplaintj
V. To direct the respondent to provide on aflidavit, a date till which a val

ofier ot possessx shall be given. If the Respondent fails to providc the

same, fcnal proceedings for violation of sectioD 4(21(l)(Cl be in't'ated

againstthe respondent.

Vl.'lodirecttherespondenttoprovideavalidphysicalPossessionafterreceipt
ol occupancy certifi catel

V l l l o dr rect the respo ndent to give delayed Possession charges @ MC LR+ 2 %

fro 26.09.2020 till the datP ol actuxl physical possession atthe prescribed

rate ofinterestl
VIll 'lo direct the respoDdent

lx. To direfl the respond-enttoFxecuie'thecoitieyance deed afterofrering valid

offer of possess io n ro the.qmplainanti
x. To restrdrn rhe respondeit lrom derunding Ldbour Cess VAT, work

Contract Ta-\ and Power Backup charsesi

XL To direct the respondent td give bifurcation ofthe total sale pice including

the clarification of cost of parkins under the Affordable Housing Policv,

20t3:

anmn,iniNo. 3131 of 2022

to give antiprofiteerinS credit/input

*HARERA
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XII To restrain the .cspondent hon chareing any m.rintenance charges in
tuture as thc complainant is not bouDd to pay thc same undertheAffordable
Housing Polic, 2013;

XIll lo restrarn the respondent fronr demanding car parking charges lrom the

Complainant;

X IV I'o take a ction for violation ol section 6, i.e., non- cxtcnsion oi registratio n o f

XV Crant any other rolier as this Hon bl. Authority deems lit in the peculjar
facts and circunBtances of the present compla,nt.

lhc prcsentcomplaint was filedon 30.01.2023. Despite multipleopportunities

tu dre respondent, the respondent has failed to filc reply and in view of the

!nre, the delence olthe |espoDdent lvas strtrck ofby the iruthority vide ord.r

dat.d 13.08.202.1.

Written submission by the respond€nt

Thc respondent is contestingthe conrplaint on the following grounds:

I That this ALrthoriq' lacks juisdiction to adjudicate upon the prcsent

complaint as vide clause 16.2 of the bltilder buyer agreement both the

parties have unequivocalli agreed to resolve any disputes through

irhiiririnn

ll lhatthe conrplainrnt is.r willfuldctaulter and (leliberately, intentionrlly

nnd knowrngly have notpaid timely instalments.

lll That stnrting from February 2023, the conslruction activities hav. been

severcli, impacted due to thc suspension ofthe license and the freezing of

lccounts by thc DICP Chandiga r and IlltERA Curugram, respectively.

'l'his suspension and freezing ofaccounts represent a force maieure elent

beyond the conh-ololthe respondent. The suspension ofthe license nnd

freezing oaaccounts, starting trom Feb 2023 till date, have created a Tero-

tinre scenario for thc respordent. lrurther, there is no delay on the prrt of

ffiHALE]]A
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the respondent project as lt is covered under clause

Majeure, which ,s beyond clntrolorthe respondenL

Iv. That rhe Unal EC is CTE/CTp which has been received

in February 2018. Hen(e the start date of pro,ecl is

det,ils are:s follows.

-]ARER

&arRucRAru

A.rounts lre.z.d & hce!sc suspended
lu.ther tim. to be cxtended tillthe

unne!7nrg ol rh. rlcounts ic licb'Nov2023

ComplarntNo 81ll of 2022

Total Time extendcd to be sxtended (18+18)

FinrL f rulect rumplehon daie (rn crse
is unLoezedl iurthertinre s,ould b.

till urlreczins thc a..ounts
As per the table given above, the final date for the completion ol

construction is lieb 25 in ca3e the accounts are unfrcezed by the competent

authorlty on the date ol filing this reply. From lreb 2023, the licensc has

been suspended and accou+ts have been treezed by the DTCP Chandrgarh

and HRERA Gurugram.

Copres olallthc relevant documents have been filed and placed on the record.

'l'hcirnuthenticityis.olLrrdisput. Hcncc, thecompliintcanbedecided onthe

basLr ofthesc undisputtd docurrents and submissron made by thecomplainant.

]'hc complainant and respondent have filed the written submissions on

L2 02.2025 and 13.02.2025 respectively, which is taken on record and has been

coDsidercd by the Aulhority whilc adjudicating upon thc rel,ef sought by the

lurisdiction of the authority

Nov 25

'

a.

Covid and NCT nestri.tictions
l''o e,lcnmplet on DJre Feb-22
covid lock dorvD rva'ver

stay Ii] nmnths approx lor ev*y

Feb 2023 tilldate
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The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicatethe prssent complaint for the reasons givenbelou

E.l Territori.l,urisdicdon

As per notification no. I/9 2/2017-ITCP dated 74.12.201 7 issued by Town and

Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurueram shall be entire Gurugram District lor all puryose with

ofTices situated in Curugram. I4 the present case, the proiect in question is

situated within the planning area of Gurugram District. Therefore, tbis

authorty has complete territorial iurisdiction to deal with the present

!1.ll subje.t ma tter iurisdiction

ll Sp.tron 1l[.1](aJ ol the Act, 2016 provides that the promoter shall he

rest)onslble to th. allo(ee rs l).r agrc.nrent lor srle Section 11(41(r) ,s

rcproduced ns hercunder:

(1) 1he prcnlater sholl.

kl be k\pu\ibh lo. oll abligatiu r, rc\Ponebtliue\ und lunctians
u tle. tt). ptarsons ol ttrs A.t ar the .ules o tt t.gtlations dode
thereLndu ot to the ollattees ds per the agreenent lor sale, ot tothe
assaaatoh ololtottees,Ls thecdse nat be, tltt the @hielonce al att the

arattnents ptots ot buitdingt 6 the cose nay be, to the allonees, ar the

.om ha n a re os to the os nc io t i o n ol o llattees o t the con Petent o u thor itv,
o\ th. casc n|r be;
Section 34. Functions ol Lhe Authority:
:t10).J tht Act pravnter b cnerc tonpti.n.e althe abliqations.ast
upan the ptonote.s,theulbLteesond the realesLote.gents under this
A.t dtut the rulcs ond resutati.ns tnode theteunder.

So. invicw ofthe provisions oftheActquo!ed above, the authorityhas complete

Iri.idictiontodccidethecomplaintregardingnon_complianceofobligationsby

ljiDdines on objections raisedby the respondent in the written submlsslon:
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Obie.tion regarding coqplainant is in
invomtiotr of arbitlatioD.

brcJ(h ur J[recntent for r'orr'

The respondent has submitted that the complaint is not mai.tainable for rhe

rerson thar thc agreement contains an arbitration clause wh,ch refers to the

dispute resolution nrechanism to be adopted by the l)atics in theeventofany

disDute. l'he atrtbontv is of dre opirion that the jurrdiction of the authority

c.rnnot be fettered by the existence of an arbitration clause in the buyer's

agreement as it nray be noted that section 79 of the Act bars thejurisdiction ol

civil courts about any matter rrhich lalh wiihin the turview ofthis authority,

or thc Real Estalc Appellate l'ribuDal. Thus, the itrtention to.ender slrch

.lisputes as non arbitrable seeqs to be clear. Also, section 88 oi the Act says

thrt the provisions ofthis Act shnllbe in addition to and not in derogation ofthe

provisions olany other law lor thc time being in iorc.. Further, the authority

puts reli.tnce on catcDa oiiudgments ofthe Hon'ble Supreme Court, parijcul.rrly

i National Seeds Corporotion Limiteil v, M. Madhusudhon Reddy A Anr'

(2012) 2 ScC 506,wherei. it has been held that the remedies provided under

thc [onsumer Protcction Act are in addition to and not in derogation of dre

othcr laws in force, consequently the authority would not be bound to rcfcr

paties to arbitration even il the agreement betvveen the parties had an

lrbitrirtjon.lause.'lherelore, by applying same analogy the presence oa

arbit.ation clause could not be construed to take away the jurisdiction oi the

I;unher, in r4,f,ab Si4gt and ors.v. Emaor MGF Lan.l Ltd and ors., Consuner

case no. 701 ol 2015 decided on 13.07.2077, the National Consumer Disputcs

RcdressalComnrission, New Delhi(NCDRCI has held that the arbitration cl.rlrse

in rgrecments betwcen the conrplaiDants and buildcrs could not circumscribe

th. iurisdiclion of a consumer Further, whrle considering the issue of



nraintainability ofa complaint before 3 consumer forunr/comrnission in the fact

of an existing arbitrat,on clause in the builder buyer agreement, the hon ble

Supreme Court in cas€ ti.Ied as M/s Emdar MGF Land Ltd. v. Aftob Singh in

rcvision petition no. 2629.30/20t8 in civil appeol no. 23512.23513 o1 201 7

deciiled on 10.72.2018 las upheld the alorcsaid judgcnrent of NCDRC and is

p.ovided in Article 141 or the Constitution of India, the law declared by the

Supreme Cou.t shall be bindiDg o. all courts within the territory of India and

accordilgly, the authority is bound by the aforesaid view 'lherefore, in viervoi

thc above ludgements aDd considering the provision oithe Act, the authority 
's

ol the view that complainant is well within his right to seek a special remedy

avrilable,n a beneficial Act such as tbe Consume. Protection Act and RERAAct,

2016 iDste.rd of goiDg in for an nrbitration. Hence lve have no hesitation in

holding that this aulloriry has thc reqLrisite jurisdiction to entertain ihe

conlplaint and that the dispute does not require to be referred to arbitration

f.ll obi€ctionsregardingforcemajeure

15. l hc respondcnt/promoler has raised the contention thlrt the construciiorr of

thc project has been delayed due to lorce majeure circumstan€es such as ban

on construction due to orders Passed by NGT, majorspread ofCovid-19 across

lrorLdwide, suspension oi license by the DTCP, Chandisarh and freezin8 of

nc..uDts by llllERA curu$anr etc. lvhich is beyond the control 01 the

rospondent.rnd are covcred under clause 5.5 ofthe agreement. The respondent

has further submittcd that suspension of the license and freezing ofaccounts,

stirting lrom Ifeb 2ir23 till date have created a zero'time scenario for the

resfondent. Furthernrore, the finnl [C is C'l[/C'l'O which has been receit'ed by

thc respondent in Febmary 2018, hence the start date of project is Feb 2018.

Moreover, t}e respondent company has flled the rePresentation that the final

com.l3iniNn 3131 o12022
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completion date (incase proiect is unfreeze) further time would be added till

unfreezing the accounts as the due date of possession may be consid€red as

March 2026. The counsel for the respondent during proceeding dated

19.11.2024, stated thai the due date ofpossession may be calculated from the

date oi'consent to estabush'i.e. 05.02.2018 wh,ch comes out to be 05.02.2022

and further requests to allow the grace period due to force majeure

cjrcumstances i.e., Covid'2019, ban inposed by NGT Fom time to

time. lvloreover, the delay was tappened due to agitation by the m€mbers of

Asso.i:iion .l allottees who obltruct the construction work at site as a result

the DTCP has cancelled the liceFse on 23.02.2023, vide Memo No. LC-3089-

PA(VAl-2023/5475 and ever rhf Aurhonty had frozen allthe bank accounrs of
I

the respondent company. The cqunsel for the respondent has placedon record

a report ol Chartered Engineer {ated 14.0s.2024 vide which bringing out the

financial losses caused by the dflayed 
fayments 

and escalated material costs

duc to deiayed payment by lhq rllottees. However, all the pleds advanced in

rhi{ reaard are devord ol meri(!. Thp Authority is of cons,dered view lhat the

pro\isions ol zero l,eriod rs nelthcr ptov.ded rn rh' Act of2016 nor in the

Aflorddble crouD Hourns Polid 20 13. Therefore. the due drte oi poss€ssron is

,Jl,Lrlated "5 
per clause I0v) blthe Afrordable Housing Policy 2013 lt is

pre.cribed rhar ",4ii suc/r p roJecl, sholl be rcquired to be nccessonlv complered

r hin 4 ycots lron the dote af approtol oJ build,ng plans ot gront of

"rrr",-",*, ,,i"rrrr"", *hichlver is later. This doti shatt be referred to os the

"date ol conmencenent of prcieqt" for the putpose of ti,s polr,.)' The resPondenr

has obtained environment clealance and bullding plan approval in respect of

thc said proiect on 30.11.2017 and 26.09 2016 respectively. Therefore, the due

date ofpossession is being calculated from the date ofenvironmentalcl€aran€e,

being later. Further, an extension of6 months is granted to the respondent in



vicw ol notiilcation no. 9/3 2020 ilated 26.05.2020, on account oioutbreak ol

Covid-19 pandenic Therefore, the due date oipossession lvas 30.05.2022 4s

iar as other contentions of the respondent w.r.t delay in construction ol the

prolect is conce.ned, the sanrc are disallowed as firsdy dle orders passed bv

NCl banning construction in th. NCR region lvas for a !cry short period oftime

and thus, cannot be said to impact the respondent builder leading to such a

delay rn the completioD. Secondly, the license ofthe project oftbe respondent

was suspended by DTCP, Haryana vide memo dated 23.02.2023, due to grave

violations made by it m nraking conrpUance ofthe tcrnrs and conditions otrhe

license. In view oithe ime and to protect the interest olthe allottees, the bank

xccount olth. respondent related to the project was kozen by tbis Authorily

vide order datcd 24.02 2023. It is well settled principle that a person c.rnnot

trke benelit ol his own llrong

c. lindings on tbe reliefsought hy the complalnant.
G,l To resrain the respond€ntfrom cre.tirgthlrd'party interest ln the unit
c.ll to set aside thc cancellation lctter dated 02 09.2021 and restore the

allotmcnt otthe unit,
1(r. TheconrplarDanttrasallottedaunitbearingno.l20l,l2iiloor,intower5,in

the project olthe respondent at the salc consideration of Rs.26,26,200/_ under

the Affordable Group Housing Policy 2013. A buyer's agreementwas executed

ol rlesardallotted unit of the complainarton 29.0T 20lT.The possession olthe

unit $,as to be oftired within 4 years fronr the approval oI building plals

[21r.09.20161 or from the date ol environment clearance (30.112017],

whi.hever i\ later wlich comes out to be 30.11.2021 calculated from the date

ol.nvironmcnt clearan.e being latcr. Irurther, as per IIAREM notificatio' no

9/3 2020 dated 26.05.2020, an extension ol6 months is granted lortheproiect

havlng completion drte on or atler 25.03.2020 Th. conrpletion date of the

alor.said project in which the subject unit is being allotted to the complainant
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r 30 11.2021 i.e., after 25.03.2020.'lhcreiore, an extcnsion of6 months is to be

given over and above the due date ofhanding over ofpossessio. the due date

ofposs€ssion in view ofnotiflcation no.9/3_2020 dated 26.05.2020, on account

olforce maieure conditions due to outbreak ofCovid 19 pandemic. Therefore,

rhe .lue .lat. ol handins over oi possession comcs out to be 30.05.2022 1he

conrphinanlhas paidrsumolRs23,46,363/ towardsdresubjectunit,andthe

corrplainant is ready and willing to retain the allotted unitin question.

'l h.rtthe coutrsellor thc respondent stated that lhe conrplainantwas default in

nr,rkrng paynrent alter giving demalld notice cun] reDrnrdcrs letter. But itl spiLe

ol repeated renrinderc, the paymenl of outstanding amount was not nrade

1..(l ngtocancellation of theuniton02 09.2021 TheOCof theunithas.otbeen

obtained by the .espondent and no offer olpossession ilas made prior to the

Upon perus.rl of documents and submissions made by the complaina.i, it hns

beef tbund that allotnrent ofthe subject unitwas cancelled by the respondent

on 02.09.2021 due to non_payment The loremost question which arise before

tli. Authority for thc purpose of ad,udrcation is that whether the sa'd

c.n(ellation is valid or not?

Thr Authority observes that clause 5(i) ofthe Affordable Group Housing Policv,

201l.leals lvith the crncellationand the relevantclause is reproduced belowr-
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ol said letter. The respondent v e letter dated 02.09.2021, cancelled the

allotted uDit olthe complainant. The Authority observes that the complainant

h.rs pard approx. 90% of the sale conside.ation and the respondent was

rcquired to handover the possession of the unit on or befo.e 30052022

including grace period ol6 months, the resPondent lailed to complete the

coDstruction of the project. More than tlvo years later, the project remains

iDco,nplete.Dd the respondent has not obtained the occupation certificate.

[urther, th. interes! lccrued during the delay pcrio(l sisDiticantly reduces the

anrount payable by thc complairrant. upon adjustnrent of this,nterest, the

respondent would, rn fact be liable to pay the complainant. Despite this, the

rcspoDdent chose the canccl the unit oD grounds ol non_pavment, while

reglecnng its own obligations Such actions by the respondent displays l)ad

laith, irs it f.ilcd to adiust thc dclay period inicrest |urther, the respondent

i.ilcd to tulfil the prsrequisite of Publishing the due notice in the daily

nc$spaper. Therefore, the prescribed procedure as per clause 5(iii)(i) ol the

f oUry ot20l3 had not been lollowed by thc resPonderrt to clncel the unit 01 the

co.rpl3inant In light ol these frndings, (he canc.llation ol thc allotmenl on

02.09.2021, is deemed itrvalid nnd hereby quashed as issued in bad faith'

G.lll Direct the respondeut to give delay€d possession charges at the
prescrilred rate i.e., MCLR+270 froDr 26 09.2020 tilt the date of "tualphysical possession at thc prtscribcd rate ofiDtercsr-

c.lv Direct the respondent to cxccute the convevan.c deed after offering
valid offer ofposscssioh to thc complainant

21 The complainant jntends to continue with the project and is seek,ng delay

possession chargcs as provided under thc proviso to section 18(11 of the Act'

s.c 18[1] proviso rrads as nnder

"S.ction 1a: - R.Iun ol atnount an t
1311) [the pronatet luils to canplete ar is unable to ltive P6*sbn
o I on o po ttn eha plal, ot bu i ldiho, -
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Provided thotwhete on ollottee does not tntqd towithdrow lron the
prale.t, he shdll be pdld, b! the ptuhatet, iht*est for every nohth of
deloy, tillthe honding ovet afthe po$esnon, ot such rote osnay be
presc.ibed'

22. As per clause 5.2 talks about the possession oithe unit to the compla,nants, the

relcvant portion is rcproduce as under:-

"5.2 Poss.ssion fitue
Thc conpan! s hol l sincerc U endeovat to co plete the.onstructlon an.l
oller the posse$ion ofthe eid unit within fiv. yeors tron the dot ol
the ftceivins ol tt@ase ( \:onnihent Perio.t"), but stbject to lorc.
nojeure clause ol this Asftenent an l tinel! pdy ent oJ inttotlme"ts
by the Allotteeb), llawever in ca* the Cahpon! .a pteEs the
construction pnor b thc p.tiod oI5 yeq6 the allottee sholl not Nls
dnt obie.tion in toking the p6s$lo-a oi?r povneat oJ renolnlnq
sole pri.e onrt othercharys s puliitet ln the Aqreement to Sell. Th?
t oqpd.\ onabtutl-no\et r\are lat occupot ion oad r\? bt theronpe@nl
4LL\out e. -rot load avprti? rotd untt totheAllotpeto, hit/herlhpn
accupottan anrl use, subtect Lo the Alla$ee hoving taDphed with all the
terms a nd can d nton s ol th e to i d Po I iry o n d As r cem en t La sett ond poynenLs
naae as per Pot ent Plon."

23. At the outset, it is relevant to comment on the preset possession clause oathe

.UrcemeDt (rhcrcin dre possession has been subjected to all kinds ofternrs and

condiiions of this agr..ment aDd application, and rhc .omplainant not be'D8 irr

del.rult und.r any provisions ot these aS.eements and conrpliance with.rll

provisions, tormalities and documentation as prescribed by the promoter. Thc

d ll ing olsuch condrtions are not only vdgueoi this chusr !nd incorporation

an(l uncertain but so heavily loidcd rn lavour olthe promoter and against the

alLotlees that cvcn a single delatLlt try thc allottees in lulfilhng ibrmalities and

do.uftentatrons etc. as prescribed by the promoter may nrake the Possession

chusc irrelevrnt for the purpose ol allottees and the commitment date ior

hrndrng ovcr possession loses its meaning. lhe incorporation ofsuch clausc irr

(hc buyefs aerccment by the promotcr is not only rn gravc violation ol.lausc

of the Affordable Hous,ng Policy, 2013, but also deprive the allottees of

rightaccruing afier delay in possession. This is just to commentas to how

1(iv)
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the builder has misused his dominant position and drafted such rnischievous

clause in the agreement and the allottees are leit with no option but to sign on

the dotted lines.

24. Clausc 1(iv) ot lhe Arrordable Housing Polrcy, 2013 provides for completion ot

.llsuch proiectslicenced under it and the same is rep.oduced as under for ready

l tit)
''AllsrLh pnr.,-tr\l)allberequtr.l tib. n. ssotilftotnl)ltt.dwithin4vea$
,atn the dote ol opprcwl ol butldins Plons at stnnt ol environnental
cteomnce, wh1.heve. is toteL rhis do? shott be related ta as the "dotc ol
con nencln.nr al praten tatthe pufpaseafthe potic! "

2s. Due date ofhandins over ofpqss€ssion: As per clnuse 1[iv) oftheAffordable

llousing Policy, 2013 j( is prescribed that ",4/l srch projects shall be requitcd ta

be n.cessarity campleted within 4 yeoft from the dote oJ approval ol building ptans

at ltrantoJenvironnental cleardnce, whichever is later'This dote shall be relerred

ta os the dote af comnence ent of proiect' t'or the purpose of this poticv The

rcspondent has obtaiDcd environnrent.le:rr.rncc and building plan appro!al in

respect ol the said proiect on 3011.2017 and 26.09.2016 .espectively'

'l hcrelore, the due date oi poisession is being calculated from the date of

cn!ironmental clearance, bejnB later' Further, an extension of 6 months is

granted to the respondent in vieiv ofnotilication no.9/3_2020 dated 26'05 2020,

on account of outbreak of covid 19 pandemic. Thereiore, the due dr(e ol

possession comes out to be 30.05.2022

26 AdDrissibility of delay poss€ssion charges ai prescribed rate of interest:

Pro!iso to sc.tion 18 prov es thrt where an allottce does not inten(l k)

rlithdraw fron the project, he shall be paid, by the pronroter, interest for cverv

nronth ol delay, till the ha.ding over of possession, at such rate as mav be

prcscribed and it has been prescribed uDder rule 15 of the rules' Rule 15 has

bec. reproduce.l as under:
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Rule 75. Pres.ribed tuae dI interesa. IPtuiso to kction 72, tecdon 78
and sub-sec.ion (4) Md slbse.tton (7) ol s@tion tgl
tl tat th? outposeot pr4\isotoNttion tz sptton 18: o4t! sub-Q.nons

t4)ordl tolv.uonl.,tte nl?.e<t ot rhe rot. prc\tibed" sholl be

the Stote Bank of lndil highest naryinal cost ol lending rate +2%-:

Prcliaed thot h t4c the sto@ Bonk ol tndio Tots,not cdt ol
lendns,ote lMcLRl is not in ue, tt \holl be reploed b! such
bench ark lendins r*6 whnh the State sqnk of lndia hdt lxJrcn
time ta tine lor l.hdiit) to the senerul public,

UR

28 Consequently, as per $cbsite of the State Bank ol lndra r.e., httpsr/sbi( n, thc

nrlrginal cost of lending rate (nr shot, MCLR) as on date i.e, 18.03.202s is

910rl0. Accordingly, the prescribed rate of interest will be marginal cost of

lcnding ratc +2% i.e., 11.10%.

29. Thc detinition of tcrm 'interest as defined under scction 2(za) of thr Act

provides that the rate ofinterest chargeable from the allotice by th€ promoter,

ir c.se of deiault, shall be equal to the rate ofinterest which the promoter drall

be lirble to pay thealloltee, in caseoldelauh. The relevant scction isreproduced

Qu) terest neans thc rdtc! oliatercrt Pdloble by nle lnnater ot the

allouee,asthe cose nay be,

LxD lan o t i on - ror the purpase af th ts c I ars -
(t) the rcE ol interest lho.geable ton the alottee b! the Pronotq, in

cae ol defauk, sholl be eqtol to the rote aI interest which the
prcnoter shall be lilbte to po! the allofiee, in co9 aldefoul,

(ii) ,he inzt.st palabl+ by the pronotet to th. dltottee shott be Iron
tttp.toP the prcnole, ,e1,ved 'h" alount at ont pan thereolutt
.ne dotP the ohol ot Pott thercot ond tn@est th*e ts

t ePnded. on.l the tt?.ea payable hv rhe allodPe to the prcnot4t
\hatl be tron the Vate th? otlot* delout^ h povnqt to th.
prcnare r rt ll rhe d+e t 6 poid :

J0. Theretore. rntere\lon the delay bdyments lrom the co'n phinant shall be .h a rged

at the prescribed rate i.e., 11.10% by the respondent/promoter which is the

Thc legislature in its wisdom in lhe subordinate legidation under the provision

ofrule 15 olthe rules, has determired the prescribed rate ofinterest. The rate of

interest so determined by the legislaluie, is reasonable and ii the said rule is

ibllowed to award the interest, itwill ensure uniform practice in allthecases.
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same as is being granted to the complainant in case of delayed possessloD

0n consideration of the documents available on record and submissions made

by both the parties, the authority is satisfied that the respondent is in

contravention olthe Section 11(4)[aJ ofthe Act by not handing over possession

by th. du. date as pcr the agreenrenL. Ily virtue ofclause r(ivl olthe Aifordable

Housing Policy,2013, the respond ent/promoter shall be necessarily required to

conrplete the construction oithe projectwithin 4years lrom the date ofapproval

ot building plans or grant ol pnvironmental clearance, whichever is later.

Thcrefo.e, in view of the findnlgs given above, the d!e datc of handing over of

possession was 30.05.2022. Howcver, the respondent has failed to handover

possessjon olihe sublect apartment to the complainant till the date ofthis order.

Accordingly, it is the failure ofthe respondent/promoter to fulfil its obligatrons

and responsibilities as perthc agreement to hand ovcrlhe possession within the

stipulated period. Iurther, therc is no document available on record io

substantiate the claim of thel respondent. Accordingly, the claim of the

r espo ndent is rejected be,ng d evoid of merits M oreov.r, the author,ty obs. n'es

thrt there is no docunrent on record from which it can be ascertained irs to

whether the respondent has applied ior occupation certilicate or what is the

status of construction olthe prqject. Hence, this proiect is to be treated as on_

goiDg projcct and the provisions ol the Act shall be npplicable equally to the

burlder as well as alloti.cs.

A.cordinsly, the non-compliance olthe mandate contained in section 11{'ll[a]

rend lvith proviso to section 18(1) of the Act on the part olthe respondent is

cstablished. As such, the allottee shallbe paid, by the promoter, interestfo. every

nionth of d.lay lronr due date Dl possessron i.e., 30 05.2022 till valid olLr of

possession plus 2 nroDths atte. obtaining occupation certificate from tbe
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.onrpetent authority or actual handrng over of possession whichever is earlier,

as/per sectioD 18[1] of the Act o12016 read with rule 15 ofthe rules

33. Furrher, as per section 11(4)(D and seciion 17(1) of the Act of 2016, the

fronroter is under an obligation to 8et the conveyatrce deed executed in favour

ofthccomplainant.lvhcreasrspcrscctionl9(lllotthclctol20l5,thealLouee

is irlso obligated to participate torvrrds registration of the conveyance dccd ol

thc unit in question. llowever, there is nothing on the record to show that the

rcsfondent has appljed ior occupation certificate or lvhat is the status of the

dcvelopment of the above-mentioDed proiect. ln view of the abovc, the

respondent is d,rect.d to handovcr possessioo of the flat/unit and execute

coDVeyance deed in favour oithe complainant in terms or section 17(11 of the

Act of 2016 on payment ofstamp duty and registration charges as applicable,

siLhrn three months alierobtaining occupation certiticrte from the compctcnt

C,V fo appoint a local commlssioner to carry out the tasks as mentioncd in

Para 39 ofthe complaint;
{; !l io.ondu.t a lbrcnslc audlt ofthe books ofaccounts ol the respond'nt as

per taskmcntioned in par! 40 ofthe complaint.
C,VII To tnke action torviolation ol se.tion 6, i.c, non_exteDsion ofregistntion

ofthe Act-
c,vlllDirect the respordentto provide onamdavtt,a daie tillwhich a valld offer

ot possession shall be glven lf the respondent tails to Provide the same,

pc;al pro.eedinss ror violation otsection a(2)(l)(c) be inltiated asainst

the rcspondent.
:J4. l'hc complar;an( hrs sought sonrc olher rcliels su.h as appointment ol LC,

conduct forcnsic audit of the books ofaccounts of thc respondent, initiation oI

pen.rl procecdings ror violation otsectron 4[2](lltcl Section 6 oithe Act, 2016

ctc 'lhe Authoriry observes that due to several continuing violations of the

provisions of thc Act, 2016 bv the rcsportdent, the   thority has already taken

Suo nrotu cognizance olthe project vide complaint beatingno' REM'GRG'1087'
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2023 and treezed thc bank account ofthe respondent related to theproject vide

ordcr dated 24.02.2023. Therefore, the authority is proceeding to decide only

the maiD relief sought by the complainant in the present complaint i.e., delav

possession charges, possession and execution oiconveyance deed on the basis

o f docu me nts available on record as wellas submission made bvthe parties.

c,lx Direct the respondentto provide a valid physica I possession after receipt
of oc.upancy certlfl cate,

llrc retpondeDt is legally bourd to meet the prejequisites for obtaining

occupirtion ccrtilicale trom the conrpetent authority. lt is unsatiated that even

alter the lapse ol rrx)lc thaD 2 yerrs from the du. datc of possession (he

rcspondent has lailed to complbte the construction and apply for OC to the

conrpeterrt authority. lhe prornAter is duty bound to obtain OC and hand over

possession only after obtainirg 0C.

G,x Dire.tth. respondent togive bifurcation ofthc totalsale price including
the clarification ofcost ofParking under the Altordable Houing Poli'y,
2013,

c xt lorestrainthe respondentfromdemandinBcarparkingchargesfromthe
.omPlainants,

Sin.e, the sid project is the aflord.ble housilg pro]cct and as per the l'test

.nncndment dated 04 01.2021 in the said Policy 2013 $hich it is reprodu'e as

und.r:
4. the (taure no 4tii) al the At'laltoble ttausihg Pahcv duted 19thAugust 2013

rclat.d to purking no.nssholl be \ulrtituted wnh thelolowtnsj

35.

35.

''4(iit) Porkins Nolm:
a Mondatory non.charclable a 5 ECS pnrktng space

, itandotoo Dotkth .pde at thP t ate ol ha[ Equvatent Cot spoce (EL 5)

t .o.h dwdhno L sholl be Drovided-
,,. oa, -" woitbt , porkne sit2 shatt be &darked Jot @ch fta'

wh; t \hott be ottdfted onu b rhe lot own{: The potk,q bov al t\|o'
dheerc^'hall be b.sn t !.5n uale:s or\ey^? spe.if?d h th. zontno

nlon
'1he balotue ot o htu Do.k,no vo, e. t onj bet oat be atto@ted No
wheehr po*ins li?s, con be ,rnarked os lree vnibr'coLparkihs
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b Apdonal ond Lhargeoble Porkns sNce at the rute alA 5 ECS per.lwelling

i The colonizet nat prcrde on odditianol and aptianol porking sPoce

notinun to the exteht.lhallEquivaleht Car spoce (ECS) per dwettins

ii rn .dv ru.h aptjonal pdtkthlt spaQ it [avnbn b! the colonLa':
ndlxnlun Dl ane.ar Pdtkin! qace Pr dwelln! unitcan b. olloued bv

the oloniseL ot o ate not cxeedhg s% af the con ot |1ot to sucll

allouee
c l\liscellaneous

t tn scs whete liceh\e\ uttuer AHP 2013 olreodv stohd gronted ontl
bu i nl ng pl o ns sta n d u p proved w t tho u t o w t I 1 n g th e opti ono I 0' 5 ECS pet
d\9etlii! unit Patkit)!r t1u.e, the.olonker \hdll be .equited to subDrt

th..ansentofut teo\ttuo thttt al thc ollotLa\ u\ Pet the prcv.ioh\ of
sectnn t4 ol Real t::stute (Regulotion und Devclopneh, Act,2a16 fa'
t h e Pu Pase of o nend ment tn build n1g p lons fa t o ro i I i n I su ch add itian d l
and alLio"al aS tCS per d\|elling unit Pa.kns spoce' Further, thit
benclt \ho n.t be oh obk lot the ptulects whercin o@uPotbn
cenfi.ot. of oll ths residentiol towers hosoneodr been abtotne'l

| |1.ldtt)anul parkng narnl: ohd porunctett tl ur| can be specifed tn nre

/onrhg lton."
37. In view of thc above t)rovisions, the respondent/promoter is bound to comply

the terms and condition of the Affordable Group Housing Policy, 2013

accordingly, no direction w.r.i $e same can be deliberated by the authority at

G.xu Dircctthe resPoDdent to Sive anti'profiteerinS credit/inPut tax credit to
iho comDlainants.

. .h Lor n d rii;r hd..ought tlre rFliFr!,iLn regard ro dirert tl'e responderr ru

gLvcanti proiitcering credit/inpultaxcreditto the co mp lainants and charge the

CsLasperrulesandregulations,theattentionoftheaLrthoritywasdrawntothc

tict that the legislature while framing the GST law specifically provid€d foranti

proliteering measures as a check and to maintain the balance jn the inflation of

cosl on the product/services due to change in migration to a new tax regime i'e

CST, b)' incorporating section 17:l in Central Coods and Seruices Tax Act,

2017lHaryana Coods and Services Tax Act,2017, the same is reproduced herein
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"sectian 171. (1) An! reducaoh in rate of ta\ on ahr suPplv olgoods ot se icet
at the beneft of input tot ctedit shall be posed on to the rcciPient b! wov of
connensutote re d uction i 

^ 
p.ices."

As per the above prov,sion, the benefit oftax reduction or'lnput Tax Credit'is

required to be passed onto the customers in view ofsection 171ofHGSl/CGST

Act, 2017. ln the event, the respondent/promoter has not passed the benefit of

ITC to the buyers olthe unit in contravention to the provisions otsection 171(1)

of the HGST Act, 2017. The allottee is at liberty to approach the State Screening

Committee Llaryana fo r i nitiating p ro ceedings unde. seclion 171 of the HGST Ac!

against the respondent'promoter.

G.Xlll To reslrain the respond€nt troqr charSing anv malntentrce charges in
firture as the comDlalnaFt is not bouhd to pay the same uoder thP

Allordablc Housing PolicY, 2013.
40. As per the cLtrifi catioD regarding nla intenance chargcs tobelevied onaffor(1al)le

group housing proJects being giv.n by l)'lCP, tlaryana vide clarification no' PF

27 A1202413676 da\ed 31.01.2024, it is verv clearly mentioned that the utilitv

charges [u'hrch includes electricity bill, water bill, properry taxwaste co]lection

chirrgcs or.rny reprir inside the rndividrral flat etc) can be charged fronr the

allottees as ptr cann'mPtions.

+1 Accordingly, the respoDdent is directed to charge th' maintenance/use /utility

chxrges trom the comPlainants'allottees as per 
'onsumptions 

basis as has bcen

claritied by the Djrectorate ol'l'otrn and Country Pl'nning, Haryana vide

cl.[tication datcd 3I01 2024

C.xlv To reskain the respondent from demanding Labour Cess' vAT' work
Contr!ct Tax a hd Power Backup .har8es'

.12. l'Ic complrjrranr has sought th. reliel to restrain the respondent lrom

(loi,rnding l.nbour Qrss. VA], WC'l rnd powcr backuf 
'hrrges' 

Although' rs lJer

rp..rd no dem.nd Lrnder the above said heads have been made bv the

r.spondent tilldate, however in clause a.9 (iii) and Iiv] ofthe buver's agreemcnt

(hl{rd 17.062017 il has been mctrtioned that thc allottee is liable to pav



separatelythe above'said charges as perthe demands raised bytherespondent

company. Thereflore, in the interestofjust,ce and to avoid further litigation, the

Authority is delib€rating its ffndings on the above said charges.

. Lahour Cessr'lhe labour @ss is lev,ed @ 1% on the cost ofconstruction

incur.ed by an employer as per the provisions oi sectioDs 3(1) and 3 t3) ol

the Building and other Construction Workers'Weliare Cess Act, 1996 read

with Noriticrtion No. S.o 2899 datcd 26 09 199ar. It rs levied and coll.cted

on the cost ol.onslruchon incurred by enrPloy.rs including contractors

under specific coDditions. Moreover this issue has already been dealt with

b), the .uthority in complaint bearing no. 962 of 2019 titled Mr' Surn,t

Kumar Gupta and Anr. Vs Sepset Properties Ptivdle rimi ed whcrcit it

was held thal since labour cess is to be paid by the resPondent, as such no

labourcess should be separately charged by the respondent. TheAuthority

is ofthe view that the allottee is neither an employer nor a contractor and

labour c.ss is rrot n tax but a fee. Thus, tht deDrand of labour cess raised

upon theconrphi.ants is conrplct.ly arbrtrary and thecomplainantscannot

be made liable lo pay any labour cess to the respondent and it ls thc

respondent builde. who is Folely responsible for the disbursement ofsaid

VATI The pronrotcr is entitled to charge VAT fronr the allottees where the

sanre lvas leviable, at the applicable rate, ii they have not opted lor

composition schcme. However, ilcomposition scheme has been availed, no

VA'l is leviirble. [ufther, thc prorr:oter shall chnrge actual VAT fion' thc

irllottces/prospe.tive b'ryeN paid by th. pronrotcr to the concerned

department/authority on l)ro_rata basis ie. depending upon the a.ea ofthc

fl.rr allottcd to thc complaiDant vis I vis the total area of the particular

proje.t. HoMeve.. the complxi.ant would also trc er)titled to proofofsucl)
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payments to the concerned department along witb a computation

proportionate to the allott.d unit, beiore making payment under (he

aforesaid heads.

. WTC (work contracttax)r The complainant is seeking above mentioned

relief with respect to restraining the respondent kom demanding Work

Contract l'ax. At this stage, it is important to stress upon the definition ol

term work contract' under Seclion 2(119) of the CGST Ac! 2017 and the

same is .eproduced belorv ior ready reference:

''t 1 19) works.ontoct mdns a coitunlar buihtihg .anstructtun, Iobricatrcn
Lan |leto,.tt.tion, nsLotlatian, fitting otL n Provenent hodiJicoton, repait
nointendntc ai1.nh.n, ottetotion or cotnnrtoninlt al ah! innavable
p.apetry whcnn t.anslq al pt')p.a tr td oaolls Lthethet as goods ot in sanre

attut lanr) ^n tved tnthee\nunan ofsuch@ntt1kt'
Afier considering the above, the Author,ty is of the view that the

complainant/allotteeis neitheran employernor acontractorand the same

is notapplicable in the present case. Thus, the comp lainant /allottee cannot

bc made Iiable to pay the sanre to the respondent.

. Power Backup Chargesl the issue ofpower back up cha.ges has alreadv

been clarjned by the offiae of DTCP, Haryana vide oflice order dated

31.01.2024 whereiD it has 4atcgorically clarined the mandatory services to

bc pro!trled by the colonizcr/developer in aflordable group housiDg

colonies and services for which maintenance charges can be charged tronr

thc allottees as perconsumption. According, the promoter can onlv charge

maintenance/use/utility charges fronr thc conrplainant-allottees as per

consumptlon as prescribed in category_ll ol the offlce order d'rted

31-0t2024.

ll. Directions of theauthorlty

+3. llerce, the nuthority bereby passes this order and issue the lollowing directions

,irder scction 37 oithe Act to cnsrr e conrpliancc of obligirtions casted uporr the
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i. cancelldlron leLter dsreo 02.09.2021 is hereby s€l aside The

iunctlons entrusted to the authorrty under section 34(0 of

respondent is directed to re instate the allotted unit or ilthe same is not

rvailable then allot an alternate unit of the samc size, similar location and

sarne price as originally bookcd by the complainant within a period oi 15

days frorn the date of this order.

The respondent/promotcr is direcled to Pay interestto the complainantG)

agajnst the paid up amount at rhe prescribed rate of 11.10% p.a for ev.ry

monih of delay tiom the due date ofposscssior i.e,30.05.2022 tillvalkl

offer oi possessioD plus 2 nronths alter obtainrng occupation certilicate

f.om the competent authority or actual handing over of possession,

ilhichever is earlicr, as per section 18(11oftheActof20l6 read with rule

'Ihe ancars ofsuch interesr accrued lrom 30.05 2022 ti)lthe date oforder

bi, the authority shall be pirid by the promoter to the alloBee(s) within a

period ol90 days irom date of this order and interest for every month ol

delay shall be paid by the promoter to the allott.e(sl bero.e 10'f or the

mbseq(ent moDth as per rLIle 16(21 olthe rules.

The respondent/promoter is directed to supplv a copv of the updated

statenrcnt of ac.ount afte. adjusting delay possession charges within a

period ol15 days to the complainnnt.

The complainar(sJ are dncclcd to pav outstanding dues, if anv, ifrer

adjusnneni del.ry possession charges within a period of 30 davs from the

date of receipt of updated statement ofaccount.

The .espondenr/'promoter shnll handov.r possession oi the phvsical

posscssion oithc allotted turit and execute convevance deed in favour ofthc
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complainant[s) in terms of

stamp duty and registratio

after obtaining occupation c

complainant(sl which is no

under the Affordable Housi

dion 17(1) olthe Act of 2016 on palanent oi

charges as applicable, within three months

riificate from the competent authority.

vii. The respondent/promote shall not charge anythlng from the

the part of th€ buyer's agreement or provided

s Policy,2013.

viii. The rate ollne.est chargea le irom theallottee(s) by the promoter, in case

ot detJ rlt thrll bc rh ,rg cnbed rare i.e., 11.10% by the

respondent/promoter whi mc rate or interest which thc

promoter shall be liable to [s), rn case oldefault r.e. the

delayed possession c

offaccordingly.

,l;l{k/*^,

Complaint No. al3l of2022

. Curugram

44- Complaint as well as ap

45. Files be consigned to re

Haryana R

Dated:18.03.2025


