Complaint No. 1073 of 20 23

gHARERA

GURUGRAM

BEFORE THE HARYANA REAL EST ATE REGULATORY
AUTHORITY, GURUGRAM

[ Complaint no.: 1073 of 2023 |
| Date of filing of complaint: 16.03.2023 |
| First date of hearing: 24.08.2023 |
|_ Order pronounced on: 06.03.2025
Abhijit Datta Complainant

Through SPA Antra Khurana
R/o: #349, Narmada Apartments,
Alaknanda, New Delhi-110019

Versus

|

=t

. M/S RMS Estates Private Limjted

2. M/s Agrante Reality Limited, b
Both having office at:;522:524,5% F loer, DLF Respondents
Tower-A, Jasola, New Delhi-110044

3. ICICI Bank Limited

Corporate office at: [CICI Bank Tower, Bandra:

Kurla Complex, Mumbai-400051

CORAM:

Shri Vijay Kumar Goyal Member
APPEARANCE: jl

Sh. Ashish Budhiraja (Advocate) % L - Complainant
Sh. Naman Vir Singh Sodhi (Advecate) Respondent no. 1 & 2
Sh. Dharmender Sehrawat (Advocate) Respondent no. 3

ORDER

The present complaint dated 16.03.2023 has been filed by the
complainant/allottee under Section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act] read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

the Rules) for violation of section 11{4)(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all obligations,

responsibil

and regul

ities and functions under

for sale executed inter se.

Complaint No. 1073 of 2023

the provision of the Act or the rules

ations made there under or to the allottee as per the agreement

A, Unit and project related details:

The particulars of the project, the details of sale consideration, the amount

paid by

the complainant,

date of proposed handing over the possession

and delay period, if any, have been de iled in the following tabular form:

S. No. Particulars . A Details
1. Name and location of the “@#THG\FEH’E g" Sector-107, Harsaru,
project | Gurugram
2. | Nature of the project sroup Heusing Complex
3. | Projectarea > 3.062 : |
4. | RERA Registration nreg L\ _ =
5. | Unitno. and floorno. Harmony-1 K/E /1605 and 16 floor
As 1 of the complaint] |
6. | Unit area admeasuring 2261 sg-ft. | rarea)
I [As perpageno. 31 of the complaint)
L 3 e
7. | Tri-partite agreement 18.08.2014
[As per pageno. 51 of the complaint)
B. Date  of execution. of 18082014
agreement for sale “'tAs per page no. 22 of the complaint]
9. Possession clause < 'W%} possession
' That the extlu vacant passession af
the apartment shall be handed over by
the vendarto the vendee within 42 month
“ | after the vendee shall make full and final
payment in accordance with the terms of
| this agreement.
[As per page no. 42 of the complaint)
10, | Due date of possession 18.02.2018
(As confirmed by the counsel for the
complainant  in his written
| submissions
11, | Total sale consideration Rs.1,62,29,715/-
(As per payment plan on page no. 46 of

|

' the complaint)

A
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12 |Amount paid by the|Rs64,80,673/- |
complainant (Rs.15,70,000/- as  per receipt

information on page no. 20-21 and
Rs.49,10,673/- as per loan account
statement issued by ICICI bank on page
no. 72 of the complaint)

3 [Amount paid by the |Rs2493321/-

respondent towards pre-EMI [As per page no. 2 of the reply)

14. | Occupation Certificate/ | Not received
completion certificate |
15. | Offer of possession Not offered

B. Facts of the complaint:

3. The complainant has made the f vin submissions in the complaint:

I. ‘That the representatives uf-reespbt"tdentg no.1 and 2 approached the
complainant and impressed upen the complainant that they are best
in class developer and is developing a residential project namely
Beethoven's 8 in sector 107, Gurugram. Due to high pitched offers of
the respondent no:l and Z, the complainant was lured to purchase a
residential apartment. Relying.an thupm:ﬂmr‘and undertakings given
by the respondents, the :'ﬂmplgé.naﬂt:ﬂiﬂd”'a.n application for booking a
residential apartmient admeasuring super ared 2261 sq. feet at
Beethoven's 8, Seci:nf-lE}T,-Eur:igrm'n f&;'hhﬁa!e consideration of
Rs.1,62,29,715/- which includes BSP, car parking IFMS, Club
Membership, PLC etc including taxes and paid an amount of
Rs.8.00,000/- and Rs.7,70,000/- to the respondent no.1 and 2, duly
acknowledged by the respondent no. 2 vide receipt dated 23.06.2014
and 01.07.2014 respectively and the allotrent of a unit bearing no.
Harmony IK/E/1605, 16" floor admeasuring 2261 sq. ft. was issued.

II. That subsequently, the respondent no.1 and 2 issued various demand
invoices/letters for the payment towards the booked apartment and
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accordingly the amount Wwas paid by the complainant and
acknowledged by the respondents.

That on 18.08.2014, the complainant and respondent no. 1 executed
an agreement to sale/apartment buyers' agreement in respect of
afore-mentioned unit. As per the agreement dated 18.08.2014, the
total sale consideration was Rs.1,62,29,715/- with car parking and
the payment was to be made in accordance with the subvention

scheme plan as specified in the agreement.

That as per clause 35 of the agpes t to sale, the respondent no.1
and 2 had agreed to deliver ._ £ pu-ssessinn of the flat within 42
months from the date of e'xai:un?n of agreement and according to that
the flat has to be delivered till 1@01;2:11-&

That as per the letter is:mﬁﬁ by the. res| dent no. 1 to the
complainant, respﬁndent no;l undertake l:ﬁ ‘pay Pre-EMI post
subvention period an the loan amount charged by respondent no.3 till
the offer of possession of the apartment. 1t is pertinent to mention
here that respondent no.1 hadfailed to fulfill the promise as per the
said letter and the burden of paying pre-EMI's to respondent no.3 has
been shifted upon complaina ﬂ Therefore, due to the above act of the
respondents, the complainan had suffered fi’ﬁam:ial loss. That a
tripartite agreement dated 18.08.2014, was also executed between
the Complainant and respondent no.1 and 3.

That the complainanthaving dream of its own apartment in
NCR signed the agreement in the hope that the unit will be delivered
within time on or before 2018. The complainant was also handed
over one detailed payment plan which was subvention plan. It is
unfortunate that the dream of owning a unit of the complainant was

shattered due to dishonest, unethical attitude of the respondents.
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VIL. That at the time of execution of the above said agreement of the
apartment the complainant had objected towards the highly titled
and one-sided clauses of the agreement, however, the respondents,
turned down the concerns of the complainant and curtly informed
that the terms and conditions in the agreement are standard clauses
and thus, no change can be made. A bare perusal of the agreement
reveals that the terms and conditions imposed on the complainant
were totally biased in so far as l:he disparity between the bargaining
power and status of the parties ﬂ.ﬂﬂd the scale in the favour of the
respondents. Furthermore, smﬁ the respundents were in dominant
position, they fabricated the agreement according to their whims and
fancies. That it pertinent to mention here that as per the tripartite
agreement dated 18.08.2014, Burden of paying the Pre-EMI’s was
upon respondent no.1 but respendent has failed to pay the same and
burden has been shifted upon the cumlﬂaimnt Now respondent no.
3, despite of repeated requestand reminders from the complainant is
demanding the Pre<EMI's *‘lm cﬂmﬁaihant rather than the
respondent no.1. Itis impﬁmﬁm.mmﬁﬁ here that respondent no.3
is well aware of the fact and cﬁu&es of the tripartite agreement dated
18.08.2014 but respondent no.2 instead of raising the demands from
respondent no.1 is demanding the same from the complainant. That
moreover the complainant is bearing the burden of the bounced EMIS
charges which is being done at the hands of respondent no.3 by
regularly deducting the EMIs from the complainant instead of
knocking the doors of respondent no.1.

VIIL. That as per the demands raised by respondent ne.l. and 2, the
complainant had paid a sum of Rs.15,70,000/- and total amount
disbursed by the ICICI Bank ie, respondent no.3 as per the account
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statement is Rs.49,10,673/-. The total sale consideration paid by the
complainant to the respondent no. 1 and 2 is Rs.64,80,673/-. That
respondent no.3 had to make payment to respondent no.1 and 2 as
per the tripartite agreement dated 18.08.2014.

That the payment plan was designed in such a way to extract
maximum payment from the buyers viz a viz or done /completed. The
complainant approached the respondents and asked about the status
of construction and also raised objections towards non-completion of
the project. It is pertinent to @tﬁ herein that such arbitrary and
illegal practices have been presalent amongst builders before the
advent of RERA, wherein the pajrmentfdugandsf etc, have not been
transparent and demands wﬁe h&l‘ng raised without sufficient
justifications and  maximum pqymem was extracted just raising
structure  leaving  all - amenities/finishing/facilities/common
area/road and other things promised in thie brochure, which counts
to almost 50% of the total project work.

That the respondents . despite- having made multiple tall
representations to the mmphﬂ:m the respondents have chosen
deliberately not to act and;fulﬂ? the pm@se;i_,nd have given a cold
shoulder to the grievances raised h}u; tﬁeichgated allottees. The
respondents have completely failed to huhﬁutr their promises and
have not provided the services as promised and agreed through the
brochure, agreement to sale and the different advertisements
released from time to time. Further, such acts of the respondents are
illegal and against the spirit of Act of 2016 and Rules, 2017. The
respondents have played a fraud upon the complainant and have
cheated him fraudulently and dishonestly with a false promise to

complete the construction over the project site within stipulated
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period. The respondents had further malalfidely failed to implement
the tripartite agreement executed with the complainant. Hence, the
complainant being aggrieved by the offending misconduct, fraudulent
Jctivities, deficiency and failure in service of the respondents is filing
the present complaint. The complainant has suffered a loss and
damage in as much as they had deposited the money in the hope of
getting the said unit for residential purposes. They have not only been
deprived of the timely pnsseasmn of the said unit but the prospective
return they could have got if t‘iiajr had invested in fixed deposit in
bank. The respondents are guj]tg of deficiency in service. The present
complaint sets out the varigus #eﬁ:iendui in services, unfair and/or
restrictive trade practices ;ﬂbpﬂed h}r'them}ondents in sale of their
unit and the provisions allied . 51—

Xl. That the complainant regularly visited the site but was surprised to
see that construction was very slow. It'pjjﬁeﬂ's that respondents
have played fraud upom the complainant Even the respondents
themselves were not ‘aware that by what time possession would be
granted. Also the respnnaenmﬁéd the basic structure which
was linked to the payments and majority of payments were made too
early. However, subsequent to this there has been very little progress
in construction of the project The structure was being erected at
great speed since the structure alone was related to the vast majority
of the payments in the subvention scheme plan. This shows that
respondents mala-fide and dishonest motive and intention to cheat
and defraud the complainant.

xIl. That despite receiving of all payments of all the demands raised by
the respondent for the said flat and despite repeated requests and

reminders over phone calls and personal visits of the complainant,
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the respondents have failed to deliver the possession of the allotted
apartment to the complainant within stipulated period.

%11l That it could be seen that the construction of the project in which the
complainant’s flat was booked with a promise by the respondent to
deliver the unit/apartment by February, 2018, the construction stood
halted and no progress could be seen on the project and it was not
completed within time for the reasons best known to the respondent;
which clearly shows that ulterior motive of the respondents to extract
money from the innocent peapl ; audulently.

¥[V. That the complainant visited the office of respondent company
several times and made Evgmitfiuphutﬁﬂ requests to the officials of
the respondent company ;efkjﬁ fgruhd: Wer the respondent’s
officials kept on delaying the matter on one ﬁ:elext or the other and
despite waiting for a sufficiently long time, the respondent company
has failed to refund the ampunt of complainant.,

%V, That the housing project.in which the complainant had invested huge
amount of hard earned moneyhasnot been delivered to him In time
and despite a delay of about 5 years. As a right provided to a
consumer under the dom ine of different statutes of law the
complainant visited the builders office several times, send the builder
endless reminders ~ telephanically and also via several e-
mails inquiring about the reason of the delay in the completion of the
project but to the utter shock and dismay of the complainant neither
of the queries of the complainant were €Ver entertained and no
conclusive and satisfactory reply ever came from the builders end
which the builders was duty bound to provide.

XVL. That cause of action to file the present complaint firstly accrued when

the respondent no.1 stop paying the pre-EMIS to respondent no.3, as
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per the terms of tripartite agreement, without any reason and rhyme.
The cause of action further accrued when the respondent no.1 and 2
failed to deliver the possession of the unit in question in time as
agreed. The cause of action further accrued on each and every date
when the complainant requested the respondent and not forcing the
complainant to pay the same as the agreed terms of the bookings, but
respondents, always avoided the same till date of filling the present
complaint. The cause of action is of continuing one.
C. Relief sought by the mmplal?nt:

The complainant has sought fullnwh"ﬁ relief(s):

i, Direct the respondents -nn,}:.'l and 2 to refund the amount of
Rs.64,80,673/- taken by the r ! amnfé‘;ﬁ?ﬁﬁ%;he complainant with
interest @ 10.35% up to the ::'lat:é of pa;.rmenﬁ ﬁl the interest of justice.

ii. Pass an order in favour of the complainant and against the
respondents thereby declaring that the mr"ﬁﬂ?ﬁﬁant is not entitled to
pay the Pre-EMlS,"EHE:!fﬁ r%pmdem m:"‘ia:s the same was to be
after the possession of mﬂ'unt_t;_'

iii. Pass an order for restraining the respondent no3 and all other
persons acting for and ﬁn-it_!_:t:hqhﬂf from demanding the Pre-EMILS
from the complainant.

iv.  Pass an order for restraining the respondent no.3, from charging any
penal interest in any form from the complainant.

v. Direct the respondent to pay account of damages to the tune of
Rs.10,00,000/- in favour of the complainant for illegally threatening
and for causing mental agony & harassment to complainant.

vi Direct the respondent no.1 and 2 to compensate the complainant for
the bounced EMI charges that is suffering due to act by respondent
no.3 of debiting the EMI from the account of complainant.

n
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vii. Direct the respondent no. 1 & 2 to refund the amount paid by the
complainant to the complainant with interest and amount paid by the
respondent no.3 be returned to respondent no. 3 by respondent no.1
and 2.

viii. In alternate if the authority passes an order of refund of the whole
amount to the complainant, the respondent no.3 be restrained from
charging the EMI from the complainant till the actual realization of
the payment by the respondent n-::-.l and 2 to the complainant.

ix. Direct the respondents not to rge / demand anything that is not a
part of the agreement to :aell d'l.arge / demand anything that is
outside the scope of Actof ZGI& nor an:,r‘lha;lg that is illegal, unethical
and against the norms of Mﬂfﬁ]li

The authority issued a notice dated 28.03. 2023 of the complaint to the
respondent no. 3 by speed post and also on the given email address
at customer.care@icicibank.com. The delivery reports have been placed in
the file. The counsel for the respondent no. 3 ngiﬁigr.put in appearance on
24.08.2023 and 12.10.2023 nor ﬁ}ed reply to the complaint within the
stipulated period. Despite a lapse uf more than 11‘.} months since the notice
has been issued to the respnndent tn file repl}r it failed to file the reply. It
shows that the l'EE]]ﬂHdEnt no. 3 was Ent&ntiunally delaying by avoiding
filing of written reply. Therefore, in view of above, the defence of the

respondent was struck off on 04.01.2024.
D. Reply by the respondent no. 1 and 2:
The respondents have contested the complaint on the following grounds:

. That the respondent no. 1 is no longer identified as M/s RMS Estates Pvt.
Ltd. and it had got its name changed to M/s Agrante Developers Pvt. Ld.
The respondent no.2 arrayed herein is a sister company of the respondent
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no.1 and in no manner can be construed 1o be a promoter for the project in
question and thus is liable to be deleted as a respondent.

The present reply is being filed and verified on behalf of the respondent
no.l by Sh. Satish Kumar who is the authorized representative of the
respondent company authorized vide board resolution dated 11.10.2023.
That at the outset the answering respondent submits that it has not
demanded or is in receipt of more than 40% of the total sale consideration
of the proposed apartment from any allotice and is undertaking the cost of
construction from its own pocket. ih-e promoter is taking all measures 10
complete the project with pto%ﬁ:% necessary approvals from the
competent authority. 1

That the complainant has filed ﬁ? present namplamt seeking refund of
amount deposited in liewof umtﬁ::nlmﬂ in “Eﬁﬁbvm 5 B” project, The
complainant has | availed subveption-. schere | and financed the
consideration amount from ICICI bank and nrqfa[cm!.mt of Rs.49,10,673/-
was disbursed by TCICI Bank to raﬂ-pﬂd%ﬂﬂ | on behalf of the
complainant. 3

That the respondent, as- per the mutual understanding with the
complainant, has been duly complying and paying the pre-EMI on the
disbursed amount to the lﬁlki}agﬂhlly. h{: is a slight default in
payment of the said p:ﬁ-ﬁhﬂﬂf interest_till #ita and the respondent
undertakes to remit the same till possession is offered to the complainant.
The respondent has paid an amount of Rs.24,93,321/- towards pre-EMI.
That the tower in which the complainant had booked the unit is not ready
owing to certain force majeure circumstances. However, Tower-H & J are
ready and the construction of a building structure comprising fourteen
floors is completed. The necessary electrical wiring and works pertaining
to plumbing and sanitation are also ready. The promoter would be in a
position in all probability to offer possession of the flats in Tower-H in 8-
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9 months from the date of filing of the present reply. The promoter has
incurred and utilized his own funds and loan towards construction of the
project and if the complaints pertaining to refunds are entertained at this

stage it would jeopardize the fate of the project which would conseguently
hamper the valuable rights of the other allottees of the project. The
promoter 18 1n the process of applying for occupation certificate for
Tower- H. The promoter is willing to adjust for the interest components as
computed for delay in offering possession towards the balance sale
consideration of the cnmpl&in:.anl; a%}he promoter will offer possession in

Tower-H to the complainant. - = =

st and give allotment and possession
of the unit to the complainant in' the f.s_aid. A or ] towers where the
construction is now 90% mmp’leﬁﬂ and the pwl:nnter would be able to
deliver the unit in §-9 months from ﬁm date of ﬁlhg’auf the present reply.

VIl That the statement of objects, re. ons and pﬂq&h&]e of the Act makes
it manifestly clear that it is not i
the real estate sec:tur'wl:ii;h'_"_:ﬁi A# seeks to pﬂitﬂct and safeguard but
also the promotion of I:]m.'f;;l_'_l %tﬂh: with a view to ensure sale of
plot, apartment et ﬁer&ﬁ;r&. t’s Hon "I:IIE::Aulﬂ_mrIrjr should consider
the said objective especially considering preceding paragraphs. The
Hon'ble Authority is empowered ot anly te monitor the projects but

also to ensure their timely completion where projects are held up or

VIL  That the promoter is willing'té adj

ily the interest of the consumers of

stopped and to take steps so the same are completed in time and in
the interest of the allottees who are awaiting possessions of the units
in the project. It is not out of place to mention here that due to
pending registration of the project with the Hon'ble Authority the
Promoter since the implementation of the Act was unable to raise

funds from its existing customers nor it could raise finance by selling
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unsold inventory. The shortage of funds to enable rapid construction
had been a determining factor for the delay as it slowed down the
pace of construction considerably. It is reiterated that the Promoter is
undertaking costs of constructions from its own pockets and is not
demanding anything from the allottees, an act which is
unprecedented by any other real estate company and it is now for this
Authority to balance the interest of the consumers and the promoters
harmoniously to achieve the maximum good and benefits.

That the bona-fide of the prornal%‘ can be further gathered by the fact
that the promoter is runntnﬁ pq;t to pillar and has filed a
representation before Financial anmls&lﬂner (Haryana) seeking a
bifurcation of the license H'.I'E_"'f\'-lﬂ:par!ﬂ for uw projects respectively
and pursuing the same sin-::areﬁ.if-' It is .perth&f to mention that only
after renewal of license the promoter will .lﬁ- competent to obtain
RERA registration. The m-umﬂlr has unﬂa:taken every possible
measure in his armor to salvage the project and complete the same.
That the promoter has filed for HRERA registration vide order letter
dated 09.08.2018 of its project.on the said land which was to be with
the applicant as per the agreement. The fate of the application is
dubious and is still pending as &IE aforesaid license has lapsed and
not existing anymare as on date, |

That due to non-registration with HRERA the promoter is unable to
sell its proposed units in its project. More particularly the applicant is
crippled financially as no demand can be raised by the promoter from
its existing members. It is to be kindly considered by this Hon'ble
Authority that the promoter has accordingly not raised a single
demand from its members and has not collected more than 40% of

total sale consideration of a unit from any of its members. On the
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contrary, the promoter has undertaken the tedious task of completing
the construction of the project from its own finances and loans so as
to offer possession and is also remitting the interests on subvention
scheme on behalf of customers so as to protect them from further
loss.

Xll. That, it would be of high importance to mention one similar
complaint filed with this Hon'ble Authority wherein similar issues
were being adjudicated. The H'DII:_IJtE Authority had the opportunity to

deal with similar complex is_gjs. 5 f: " d by developers in respect of the

| Jicensee had further sub-divided
the land for development pm]:inﬁes on the basis of collaboration
agreements. This Hon'ble Authority in gomplaint no. 826/2018,
14022018, 1343/2018, 1344/2018 had passed common orders. The
issues in these complaints weresimilar to the applicant's issues.

Xl That the crisis of COVID-19 pandemic has alsogiyen a blow to smooth
working of the promoter. It is.:pertinentrtﬂ';ﬁégﬁun here that during

the lockdown imposed Bf_‘;hE'?ﬁnntraI Government, the workforce at

licensed land wherein the of '_

the project site left for their homes.and there was a complete halt in
the work which added to furt delay. It was after sincere efforts of
the promoter that the workforce could be again mobilized and

presently the works are being carried out at the site.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions

made by the parties.

E. Jurisdiction of the authority:
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8. The respondent has raised a preliminary submission /objection the
Authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on ground
of jurisdiction stands rejected. The Authority ohserves that it has
territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below:
E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
. the jurisdiction of Real Estate

¥-

Town and Country Planning Departins
e entire Gurugram District for all

Regulatory Authority, Gurugram
purpose with offices situated in éu‘ugr—am .In the present case the
T -- i

project in question is situated wﬁm ‘the p‘lqﬂ;jl‘iﬁ area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint. -

E.ll Subject matter jurisdiction

Section 11(4)(a) of the Act; 2016 provides dﬂl_t.-tfl'le promoter shall be
responsible to the allottees as per_agreement for sale. Section 11(4)(a) is
reproduced as hereunder: ‘

Section 11(4)(a)
Be responsible for ol obligations, responsibilities, and functions under the
provisions of this Act or the rules and regulotions made thereunder or to the
allattee as per the agreement for sale, or to the association of allottee, as the case
may be, till the conveyance of all the apartments, plots or buildings, as the case
may be, to the allottee, or the commaon areds to the association of allottee or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obligations cost upon the
promoter, the allottee and the real estate agents under this Act and the rules and
regulations made thereunder.

9. So, in view of the provisions of the Act quoted above, the authority has

]
H

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainant at a
later stage.

Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and
Developers Private Limited Vs State of U.P. and Ors.” SCC Online SC
1044 decided on 11.11.2021 and followed in M/s Sana Realtors
Private Limited & others V/s Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05,2082 Wherein it has been laid down as

under;

86, From the scheme of the Actaf which a detailed reference has been made and
taking note of power of adjudication delineated with the regulatory autherity
and adjudicating afficer, what ﬁm‘ﬂp_ﬁz‘ aut is :hhk;q{ﬂau_gh the Act indicates
the distinct expressions like ‘refund’; linterest’, ‘penalty’ and ‘compensation’, a
conjoint reading of Sectipns 18 and 19 clearly manifists that when it comes (o
refund of the amount, ond interest on the réfund amo _rit. ar directing payment
of interest for delayed delivery of possession, or penaltyand interest thereon, it is
the regulatory authority which-has the power to éxamine and determine the
outcome of a complaint, At the same time, when it comes too question of seeking
the relief of adjudging compensation and interest b yunder Sections 12, 14,
18 and 19, the adjudicating afffce exclusively has'the power to determine,
keeping in view the collective.roaming of Section 71 réad with Section 72 of the
Act if the adjudication sptions 12,14, 18 and 19 other than
compensation s envisaged, if extended to the adjudicating officer as prayed
that, in our view, may intend to expand the ambit and scope of the powers and
functions of the adjudicating afficer under Section 71 .and that would be against
the mandate of the Act 2016.”
Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court the authority has the jurisdiction to entertain a complaint
seeking refund of the amount and interest on the amount paid by the
complainant.

F. Findings on relief sought by the complainant:

F.l Direct the respondents no.l and 2 to refund the amount of
Rs.64,80,673/- taken by the respondents from the complainant
with interest @ 10.35% up to the date of payment, in the interest
of justice.

F.Il Pass an order in favour of the complainant and against the
respondents thereby declaring that the complainant is not
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entitled to pay the Pre-EMIS/EMIS to respondent no.3 as the same
was to be after the possession of the unit.

FIIl Pass an order for restraining the respondent no.3 and all other
persons acting for and on its behalf from demanding the Pre-EMIS
from the complainant.

The above-mentioned relief sought by the complainants are being taken

together as the findings in one relief will definitely affect the result of the
other relief and the same being interconnected.

In the present complaint, the complainant intend to withdraw from the
project and is seeking return of the amount paid by him in respect of
subject unit along with interest at th@mﬂtﬂbed rate as provided under
section 18(1) of the Act. Sec. lEII_’:L] ﬁ ﬂ:e Act is reproduced below for

ready reference. f ) 'Y

“Section 18: - Return of ﬂnwunf‘m& N\

18{1). If the promoter; u.!fs (7 -::umr.daﬁur irtmuHe‘ﬂ.ﬂve possession of an

apartment, plot, or b

{a) in accordance with ﬂIE terms of J:hu agreement jﬁ'ﬂh or, as the case may
be, duly completed by the dateé specified therein; or

(b) due to discontinuonce of his business as a developer on account of
suspension or revacation of the registration undtr-‘ﬁ.[;r Act or for any other
reason,

he shall be liable on demand te the allottees, in rase the allottee wishes to

withdraw from the project, without ilice to any other remedy available, to

return the amount received by him in respect of that apartment, plot,

building, as the case may be, with interest at such rate as may be

prescribed in this behalf inchiding ;ﬂnn&nmdun in :ﬁ’& manner as provided

under this Act: |

Provided that where an-allottee-does ot intend m-wf._l,*l-druw from the project,
he shall be paid, by the promater, intérest, for every month of delay, till the
handing over of the passession, at such rate as may be prescribed.” (Emphasis
supplied)

Clause 35 of the agreement provides for handing over of possession and
is reproduced below:

35. Handing over of possession

That the exclusive vacant possession of the apartment shall be handed over by
the vendor to the vendee within 42 months after the vendee shall make full and
final payment in accordance with the teérms of this agreement.

At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subjected to all kinds of
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terms and conditions of this agreement and application, and the
complainant not being in default under any provisions of these
agreements and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this clause
and incorporation of such conditions are not only vague and uncertain
but so heavily loaded in favour of the promoter and against the allottee
that even a single default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for '{'ﬂ_& purpose of allottees and the
commitment date for handing over pessession loses its meaning. The
incorporation of such clause imthe agreement for sale by the promoter is
just to evade the liability tuwarﬂﬁ t&nehr delivery of subject unit and to
deprive the allottee of his right accruing after delay in possession. This is
just to comment as to how the builder has misused his dominant position
2nd drafted such mischievous-clause in the agréement and the allottee is
left with no option but to Signion the dotted lines.

Admissibility of refund ﬁlﬁng wi_dtpuscrlhad rate of interest: The
complainant is seeking refund of the amount paid by him at the
prescribed rate of interest. Hnwﬁ;;rer, the allottee intend to withdraw
from the project and is seeking refund of the amount paid by him in
respect of the subject unit ‘with' interest at prescribed rate as provided
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section 12, section 18 and

sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections (4]
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of Indio highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such henchmark lending rates
which the State Bank of India may fix fram time to time for lending to the
general public.
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17. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

18. Consequently, as per website of the State Bank of India i.e.
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date ie, 06.03.2025 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lmﬁgrﬁﬂe'ﬂ% ie, 11.10%.

19. The definition of term 'interest’ as defined under section 2(za) of the Act
provides that the rate of inﬁglﬂm‘gmﬁhﬁnm the allottee by the
promoter, in case of det‘aﬂ]t,:éhlﬂﬂ' h% e:’iuﬁmf*ﬁte\ﬁte of interest which
the promoter shall be liablé to p.-if‘-'l;‘ﬁi': allnttea: in case of default. The
relevant section is reproduced below:

“fza) “interest” means the rabes of interest payable by the promoter or the

allottee, as the case may be. i F O/

Explanation. —For the purpose of this clause— |

(i] the rate of interest chargeable the allottee by the promoter, in cose of
default, shall be equal to_the rate o [nterest which the promoter shall he
liable to pay the allottee, ifcaseof default,

(i) the interest payable by the promgt r {0 the gllottee shall be from the date
the promater recgived the amount or any part thereof till the date the
amount or part thersof and interdst therean s, refu ded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promater till the dateitis paid;”

20. On consideration of the documents available on record and submissions

made by both the parties regarding contravention of provisions of the
Act, the authority is satisfied that the respondent is in contravention of
the section 11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 35 read with clause 18(a)
of the agreement dated 18.08.2014, the possession of the subject
apartment was to be delivered within a period of 42 months after full and

final payment in accordance with the terms of agreement shall be made
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by the complainant-allottee. The due date is calculated 42 months from
date of buyer's agreement [in the absence of allotment letter) ie.
18.08.2014. Accordingly, the due date of possession comes out to be
18.02.2018 and the same has been confirmed by the counsel for the
complainant in his written submissions dated 09.10.2024. It is pertinent
to mention over here that even after a passage of more than 10.6 years
(i.e., from the date of BBA till date) neither the construction is complete
nor the offer of possession of the allotted unit has been made to the
allottees by the respondent /p rum_o_ti‘. The authority is of the view that
the allottee cannot be expected tﬂ-wﬁ: endlessly for taking possession of
the unit which is allotted to him ﬂnd_!?::r whichhe has paid a considerable
amount of money towards the-sdle fonsideratiar. It is also to mention
that complainant has paid almost 4&% ndf' mt:-;}: cﬁﬂ’nideraﬂun till 2016.
Further, the authority pbserves that there s no_document placed on
record from which it canbe a.scgrtﬂn&ﬂ that wl'ﬂﬂgr;.the respondent has
applied for occupation certificate/part crﬁ:upalfqu géruﬁcate or what is
the status of construction of the project. Moreéover, the Engineering
Officer of the Authority has visited the project site and as per the report
submitted by the Enginﬂeﬂng'ﬂfﬁﬂa it was brought to the notice of the
Authority that the unit of the complainant e:':"fs'.t_s in Tower-K and the
respondent-promoter has constructed only basement of Tower-K and
that too approximately 7-8 years ago and since then the work at the site
has been stopped. In view of the ahove-mentioned facts, the allottee
intends to withdraw from the project and is well within the right to do
the same in view of section 18(1) of the Act, 2016.

Moreover, the occupation certificate/completion certificate of the project
where the unmit is situated has still not been obtained by the

respondent/promoter. The authority is of the view that the allottees
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cannot be expected to wait endlessly for taking possession of the allotted
unit and for which he has paid a considerable amount towards the sale
consideration and as observed by Hon'ble Supreme Court of India infreo
Grace RealtechPvt. Ltd. Vs. Abhishek Khanna &0rs., civil appeal no.
5785 of 2019, decided on 11.01.2021;
" The occupation certificate is not available even as on date. which clearly
amounts to deficiency of service The ollottees cannot be made to wait

Indefinitely for possession of the apartments allotted to them, nor can they be
bound to take the apartments in Phase 1 of the profect......."

Further, the Hon'ble Supreme l‘:_a;.u'._t:--_ f _Ltydiain the cases of Newtech
Promoters and Developers Pn'vﬂte nmed Vs State of U.P. and Ors.

(supra) reiterated in case of H,a!k na Realtors Private Limited &

other Vs Union of India & others SLP{Civil) No, 13005 of 2020 decided
on 12.05.2022 observed as'under; - e \

"25. The unqualified right of the allottee to seek refund referred Under Section
18(1){a} and Section 19(4] of the At is not dependent om any contingencies or
stipulations thereof It appears that t legislature ‘has éonsciously provided
this right of refund on demand as a ur&nni;'ﬁrpéq- absolute right to the
allottee, if the promoter fails to give possession’ af ‘the apartment, plot or
building within the time stipwigted under "_ﬂu:.gﬁm of the agreement

-

regardless of unforeseen eventy Grstay efthe Court/Tribunal, which is in
either way not attributable to the iifo /home buyer, the promoter is under

B il

an obligation to refund the amount on demand with interest at the rate
prescribed by the State Goverament iding tion in the manner
provided under the Agt with the proviso that if the does not wish to
withdraw from the profect, he shall be gntitied for interest for the period of
delay till handing over possession at the rate prescribed.”

The promoter is responsible for all ebligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as he wishes to withdraw from the
project, without prejudice to any other remedy available, to return the
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disbursed by the bank and pay the Temaining amount to the complainant
while refy nding the paid -Up amount of Rs.ﬁd-.ﬂﬂ;ﬁ?a‘f-.
The authg rity hereby directs the - €s

dmount at the rate of 11.10% [ii,he-f';ll:-a'l:; Bank of India highest marginal
cost of lending rate (MCLR) applicable as ﬁhdﬂql:a +2%) on such balance
amount as prescribed under ryje A5 of tﬁé*%ana Real Estate
(Regulation and [}ewiupment}. Rules, 2017 from the date of each

from the above rafy ndahle amount..

FIV  Direct the respondent g ?j‘;&t:nf of damages to the tune of
Rs.lﬂ.ﬂﬂ.ﬂl:lﬂf- in favour of -cﬁlnzlant for illegally
threatening apg for causing mental agony g harassment tq
complainant,

FV  Direct the respondent no.1 and 2 to compensate the complainant
for the bounceg EMI charges thar ig suffering due o act by
respondent no.3 of debiting the gy from the account of
complainant.

The above-mentioned relief sought by the complainants are being taken

together being inter-co nnected.
The complainant is seeking relief W.Ir.t compensation jn the aforesajd
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Supra held that an allottee jg entitled to clajm Compensation under
Séctions 12, 14, 18 and section 19 which is tp pe decided by the

the respondent pg 3 be  returned o Téspondent ne. 3 py
respondentno.1 andz
EVII In alternate i the authg esan.arder of refund of the whole
amount to the complaipant, the ondent no,3 he restrained
from charging the EMI-from the ¢ plainant i) the actual
realization of the pa}wﬁeni-;hfhjhn:resﬁaiigﬁt no.1 and 2 to the

FIX Direct the respondents nog tg charge / demand anything that js

along with interest as mentioned ffy Para 20, all aboye sought reliefs by
the complainant becomes redundant, ' ® T

G. Directions of the Authority:

ence, the authariry hereby Passes this order and issues the following
directions under Section 37 of the Act to ensure compliance of obligations
cast upon the Promoter as per the function entrusted to the authority
under section 34(1):

i The respondent/promoter jg directed g refund the entire amount of

(A/ Prescribed under ryle 15 of the Haryana Real Estate (Regulation and



iii. A periog of 90 days is given to the respondent to comply with the
ey il

iv. The Fespondent js further
1

ANy transfer is injtiated with respect tg subject l:ltlll.'. the receivahble
| if i T &
shall be firgt utilized for c!ﬂarlr:;g dues of al!uttEE-ClJmplainanL

30. Complaint stands disposed gf, /5,
31. File be consigned to the régjsﬁ?;"j ar/s

Vil

(Vijay Kumar Goyal)
Member
Haryana Reg) Estate Regulatory Ayth ority, Gurugram

Dated: gg, 03.2025
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