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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Abhiiit Datta
Through SPA Antra Khurana

R/o: #349, Narmada APartments'

Aiaknanda, New Delhi-110019 , ' '''

Versus

1. M/S RMS Estates Private Limited

2. M/s Agrante RealitY Limited,

Both travinf oiri.u at:522-52415,n Floor, DLF Respondents

Tower-A, ;asola, New Delhi-110044

3. ICICI Bank Limited
Corporate office at: ICICI Bank Tower' Bandra-

Kuria ComPlex, Mumbai-4000 5 1

Complaint no.:

n"r. nf filins of comPlaint:

1073 of2023

L6.03.2023

First date of hearing:
Order Pronoqnseq on1-

24.08.2023
06.03.2025

Complainant

Member

ComPlainant

Respondent no. 1&2

ResPondent no. 3

CORAM:

Shri ViiaY Kumar GoYal

APPEARANCE:

Sh. Ashish Budhiraja [Advocate)

Sh. Naman Vir Singh Sodhi (Advocate)

Sh. Dharmender Sehrawat fAdvocate)

ORDER

1. The present complaint dated 16.03'2023 has been filed by the

complainant/allotteeunderSection3loftheRealEstate(Regulationand

Development)Act,2o16(inshort,theAct)readwithrule28ofthe
Haryana Real Estate (Regulation and Development) Rules' 20L7 [in short'

the Rules) for violation of section 11[4) [a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all obligations'

responsibilities and functions under the provision of the Act or the rules

and regulations made there under or to the allottee as per the agreement

for sale executed inter se'

A. Unit and proiect related details:

The particulars of the proiect, the details of sale consideration' the amount

paid by the complainant, date of proposed handing over the possession

and delay period, if any, have been detiriled in the following tabular form:

ffi", sector-107, Harsaru,Nr-" *a location of tht

Nature of the Project

ffioSandL6thfloor
[As per rre* no.31 of the comPlaintUnit no. and floor no.

ZZA| tq.ft. [SrrPer area)
no;i31 of the comPlaint)Unit area admeasuring

18.08.2014

[As per page no. 51 of the complaint)Tri-partite agreement

18.08.2014
.22 ofthe comPlaint"f 

execution of

ment for sale

thte apartment shall be handed over by

i" rinaur ta the vendee within 42 month

oft* thi venidee shall make full and final

foy^rnt in accordance with the terms of

X mnitng over of Possession
it ot the ixctusive vacant possession of

this agreement.
fAs pir Page no.42 of the complaint

Possession clause

submissions

18.02.2018
1Rs confirmed by the counsel for the

complainant in his written
Due date of Possession

the complaint

Rs.7,62,29 ,7 t5l -

(As per payment plan on page no' 45 ofTotal sale consideration
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B. Facts of the comPlaint: ,:

"iiii 
il

3. The complainant has made the folti$ ions in the comPlaint:

I. That the representatives of respondents no'1 and 2 approached the

complainant and impressed upon the complainant that they are best

in class developer and is developing a residential projed namely

Beethoven,s B in sector 107, Gurugram. Due to high pitched offers of

the respondent no.]- and 2, the complainant was lured to purchase a

residentialapartment.Relyingonthepromiseandundertakingsgiven

bytherespondents,thecomplainantfiledanapplicationforbookinga

residentialapartmentadmeasuringSuperarea226|sq.feetat

Beethoven,S B, Sector-107, Gurugram for total sale consideration of

Rs.1,,62,2g,7151-whichincludesBsP'carparking'IFMS'Club

Membership,PLCetc.includingtaxesandpaidanamountof

Rs.8,00,000/-andRs'7'70'OOOf-totherespondentno'1and2'duly

acknowledged by the respondent no. 2 vide receipt dated 23.06.201,4

and0l,0T.zol4respectivelyandtheallotmentofaunitbearingno.

Harmony.IKIE/1605,l.6thflooradmeasuring226lsq.ft.wasissued'

ll.Thatsubsequently,therespondentno'land}issuedvariousdemand

invoices/letters for the payment towards the booked apartment and

xi.e+,ao,olz 1-

[nr.ri,zo,ooo/- as Per receiPt

information on Page no' 20-21 and

Rs.49,10,6731- as Per loan account

statement issued by ICICI bank on page

no.72 of the c9lqplgg!

A.*rt Paid bY

Rs.24,93,3211 -

As per page no. 2 ofthe ree,"*nt Paia bY the

on dent towar4q -PIg-E 
tr4l

Not receivedC*pttm Certificate/
comPletion certificate
Offer of Possession
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accordinglY the amount was Paid

acknowledged bY the resPondents'

by the comPlainant and

III. That on 18.08 .ZO14,the complainant and respondent no' 1 executed

an agreement to sale/apartment buyers' agreement in respect of

afore-mentioned unit. As per the agreement dated 18'08'2014' the

total sale consideration was Rs'1 ,62'29'7L5/- with car parking and

the payment was to be made in accordance with the subvention

scheme plan as specified in the agreement'

That as per clause 35 of the agl.gement to sale, the respondent no'1

and Z had agreed to deliver tfre possession of the flat within 42

months from the date of executiOn of agreement and according to that

the flat has to be delivered till 18'02'2018'

That as per the letter issued by the respondent no' t to the

complainant, respondent no.1 undertake to pay Pre-EMI post

subvention period on the loan antount charged by respondent no'3 till

the offer of possession of the apartment. It is pertinent to mention

here that respondent no.1 had failed to fulfill the promise as per the

said letter and the burden of paying pre-EMI's to respondent no'3 has

been shifted upon complainant Therefore, due to the above act of the

respondents, the complainant had suffered financial loss' That a

tripartite agreement dated 18.08.2014, was also executed between

the Complainant and respondent no'1 and 3'

Thatthecomplainanthavingdreamofitsownapartmentin
NCR signed the agreement in the hope that the unit will be delivered

within time on or before zot}. The complainant was also handed

over one detailed payment plan which was subvention plan' It is

unfortunate that the dream of owning a unit of the complainant was

shattered due to dishonest, unethical attitude of the respondents'

IV.

V.

u.
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VII. That at the time of execution of the above said agreement of the

apartment the complainant had objected towards the highly titled

and one-sided clauses of the agreement, however, the respondents'

turned down the concerns of the complainant and curtly informed

that the terms and conditions in the agreement are standard clauses

and thus, no change can be made. A bare perusal of the agreement

reveals that the terms and conditions imposed on the complainant

were totally biased in so far as the disparity between the bargaining

power and status of the parties, titled the scale in the favour of the

respondents. Furthermore, sinc6 the respondents, were in dominant

position, they fabricated the agreement according to their whims and

fancies. That it pertinent to mention here that as per the tripartite

agreement dated 18.08.2014, burden of paying the Pre-EMI',s was

upon respondent no.l- but respondent has failed to pay the same and

burden has been shifted upon the complainant' Now respondent no'

3, despite of repeated request and reminders from the complainant is

demanding the Pre-EMI',s from complainant rather than the

respondent no.1. It is important to mention here that respondent no'3

is well aware of the fact and clauses of the tripartite agreement dated

18.08.2014 but respondent no.3 instead of raising the demands from

respondent no.L is demanding the same from the complainant' That

moreover the complainant is bearing the burden of the bounced EMIS

charges which is being done at the hands of respondent no'3 by

regularlydeductingtheEMlsfromthecomplainantinsteadof

knocking the doors of respondent no'1'

vlll. That as per the demands raised by respondent no'1' and 2' the

complainanthadpaidaSumofRs.].5,70,000/-andtotalamount

disbursed by the ICICI Bank i.e., respondent no'3 as per the account
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statement is Rs.49,70,673/-. The total sale consideration paid by the

complainant to the respondent no. 1 and 2 is Rs.64,80,673/-' That

respondent no.3 had to make payment to respondent no'1 and 2 as

per the tripartite agreement dated 1,8.08.2014'

IX. That the payment plan was designed in such a way to extract

maximum payment from the buyers viz aviz or done/completed. The

complainant approached the respondents and asked about the status

of construction and also raised objections towards non-completion of

the project. It is pertinent to sthte herein that such arbitrary and

illegal practices have been prev.alent amongst builders before the

advent of RERA, wherein the payment/demands/ etc. have not been

transparent and demands wefie being raised without sufficient

justifications and maximum payment was extracted just raising

structure leaving all amenities/finishing/facilities/common

areafroad and other things promised in the brochure, which counts

to almost 5Oo/o of the total project work'

X. That the respondents despite having made multiple tall

representations to the complainant, the respondents have chosen

deliberately not to act and fulfill the promises and have given a cold

shoulder to the grievances raised by the cheated allottees. The

respondents have completely failed to honour their promises and

have not provided the services as promised and agreed through the

brochure, agreement to sale and the different advertisements

released from time to time. Further, such acts of the respondents are

illegal and against the spirit of Act of 201.6 and Rules, 2017. The

respondents have played a fraud upon the complainant and have

cheated him fraudulently and dishonestly with a false promise to

complete the construction over the project site within stipulated

Page 5 of 24



ffiHARERA
SH eunllGRAM

restrictive trade practices adopted by the respondents in sale of their

unit and the provisions allied to it'

xl. That the complainant regularly visited the site but was surprised to

period. The respondents had further malalfidely failed to implement

the tripartite agreement executed with the complainant' Hence' the

complainant being aggrieved by the offending misconduct, fraudulent

activities, deficiency and failure in service of the respondents is filing

the present complaint. The complainant has suffered a loss and

damage in as much as they had deposited the money in the hope of

getting the said unit for residential purposes. They have not only been

deprived of the timely possessiort,g"l,h" said unit but the prospective

return they could have Sotif$*Y had invested in fixed deposit in

bank. The respondents are guiffi of deficiency in service' The present

;ervices' unfair and/or
complaint sets out the v@us $eficibnil'eqjn 

t

see that construction was very slow' It i that resPondents

have played fraud upon the complainant. Even the respondents

themselves were not aware that by what time possession would be

granted. Also the respondents'constructed the basic structure which

waslinkedtothepaymentsandmajorityofpaymentsweremadetoo

early.However,subsequenttothistherehasbeenverylittleprogress

in construction of the project. The structure was being erected at

great speed since the structure itlone was related to the vast majority

ofthepaymentsinthesubventionschemeplan.Thisshowsthat

respondents mala-fide and dishonest motive and intention to cheat

and defraud the comPlainant'

xll. That despite receiving of all payments of all the demands raised by

the respondent for the said flat and despite repeated requests and

reminders over phone calls and personal visits of the complainant'
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the respondents have failed to deliver the possession of the allotted

apartment to the complainant within stipulated period'

XIII.

XIV.

That it could be seen that the construction of the project in which the

complainant's flat was booked with a promise by the respondent to

deliver the unit/apartment by February, 2OlB,the construction stood

halted and no progress could be seen on the proiect and it was not

completed within time for the reasons best known to the respondenu

which clearly shows that ulterior motive of the respondents to extract

money from the innocent people'fraudulently'

That the complainant visited :'the office of respondent company

several times and made several llelephonic requests to the officials of

the respondent company seeking refund., however, the respondent's

officials kept on delaying the mitter on one pretext or the other and

despite waiting for a sufficiently long time, the respondent company

has failed to refund the amount of complainant.

That the housing project in which the complainant had invested huge

amount of hard earned money has not been delivered to him in time

anddespiteadelayofabout5years.Asarightprovidedtoa
consumer under the domains of different statutes of law the

xv.

complainant visited the builders office several times' send the builder

endlessreminderstelephonicallyandalsoviaseverale-
mails inquiring about the reasotr of the delay in the completion of the

proiect but to the utter shock and dismay of the complainant neither

of the queries of the complainant were ever entertained and no

conclusive and satisfactory reply ever came from the builders end

which the builders was duty bound to provide'

xu. That cause of action to file the present complaint firstly accrued when

therespondentno.l.stoppayingthepre-EMIStorespondentno.3,as
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complaint.Thecauseofactionisofcontinuingone.

C. Relief sought by the complainant:

4. The complainant has sought following relief[s):

i.Directtherespondentsno.].and2torefundtheamountof
Rs.64,80, 673 /- taken by the respondents from the complainant with

interest@10.35%uptothedateofpayment,intheinterestofjustice.

ii. pass an order in favour of the complainant and against the

respondentstherebydeclaringtlratthecornplainantisnotentitledto

paythePre-EMIS/EMlstorespondentno'3asthesamewastobe

HARERA
ffiCUNUGRAM

perthetermsoftripartiteagreement,withoutanyreasonandrhyme.

The cause of action further accrued when the respondent no'1 and 2

failed to deliver the possession of the unit in question in time as

agreed. The cause of action further accrued on each and every date

when the complainant requested the respondent and not forcing the

complainant to pay the same as the agreed terms of the bookings' but

respondents, always avoided the same titl date of filling the present

after the Possession of the unit'

Passanorderforrestrainingtherespondentno.3andallother

persons acting for and on its behalf from demanding the Pre-EMIS

from the comPlainant'

Pass an order for restraining the respondent no'3' from charging any

penal interest in any form from the complainant'

Directtherespondenttopayaccountofdamagestothetuneof

Rs.].0,00,000/-infavourofthecomplainantforillegallythreatening

andforcausingmentalagony&harassmenttocomplainant.

Direct the respondent no.1 and 2 to compensate the complainant for

the bounced EMI charges that is suffering due to act by respondent

no.3ofdebitingtheEMlfromtheaccountofcomplainant.
Page 9 of 24
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complainant to the complainant with interest and amount paid by the

respondent no.3 be returned to respondent no' 3 by respondent no'1

and 2.

viii. In alternate if the authority passes an order of refund of the whole

amount to the complainant, the respondent no'3 be restrained from

chargingtheEMlfromthecomplainanttilltheactualrealizationof

thepaymentbytherespondentno.land2tothecomplainant.

ix. Direct the respondents not to cll3rge / demand anything that is not a

part of the agreement to sell niir eharge / demand anything that is

outside the scope of Act of 201'6 nor anything that is illegal' unethical

and against the norms of Act of ?016'

5. The authority issued a notice dated 28'03'2023 of the complaint to the

respondentno.3byspeedpostandalsoonthegivenemailaddress

at customer.gare@icicibank.com. The delivery reports have been placed in

the file. The counsel for the respondent no. 3 neither put in appearance on

24.08.2023 and 12.10.2023 nor filed reply to the conrplaint within the

stipulated period. Despite a lapse of more than L0 months since the notice

has been issued to the respondent to file reply, it failed to file the reply' It

showsthattherespondentno.3w;tsintentionallydelayingbyavoiding

filing of written reply. Therefore, ilt view of above' the defence of the

respondent was struck off on 04'0L'2024'

D. Reply by the respondent no' t and 2:

6. The respondents have contested the complaint on the following grounds:

I. That the respondent no. 1 is no longer identified as Iws RMS Estates Pvt'

Ltd. and it had got its name changed to M/s Agrante Developers Pvt' Ltd'

The respondent no.Z arrayed herein is a sister company of the respondent
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III.

N.
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VI.
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no.l and in no manner can be construed to be a promoter for the project in

question and thus is liable to be deleted as a respondent'

The present reply is being filed and verified on behalf of the respondent

no.l by Sh. Satish Kumar who is the authorized representative of the

respondent company authorized vide board resolution dated ll '10'2023'

That at the outset the answering respondent submits that it has not

demanded or is in receipt of more than 4Ooh of the total sale consideration

of the proposed apartment from any allottee and is undertaking the cost of

construction from its own pocket. The promoter is taking all measures to

complete the project with procuring necessary approvals from the

competent authoritY.

That the complainant has filed the present complaint seeking refund of

amount deposited in lieu of unit booked in "Beethoven's 8" project' The

complainant has availed subvention scheme and financed the

consideration amount from ICICI bank and an amount of Rs'49,10'6731-

was disbursed by ICIfl bank to respondent no.l on behalf of the

complainant.

That the respondent, as per the mutual understanding with the

complainant, has been duly comptying and paying the pre-EMI on the

disbursed amount to the bank regularly. There is a slight default in

payment of the said pre-EMI/ interest till date a1d the respondent

undertakes to remit the same till pgssession is offered to the complainant'

The respondent has paid an amount of Rs.24,93,321/- towards pre-EMI'

That the tower in which the complainant had booked the unit is not ready

owing to certain force majeure circumstances. However, Tower-H &' J are

ready and the construction of a lluilding structure comprising fourteen

floors is completed. The necessary electrical wiring and works pertaining

to plumbing and sanitation are also ready. The promoter would be in a

position in all probability to offer possession of the flats in Tower-H in 8-
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9 months from the date of filing of the present reply. T'he promoter has

incurred and utilized his own funds and loan towards construction of the

project and if the complaints pertaining to refunds are entertained at this

stage it would jeopardize the fate of the project which would consequently

hamper the valuable rights of the other allottees of the project. The

promoter is in the process of applying for occupation certificate for

Tower- H. The promoter is willing to adjust for the interest components as

computed for delay in offering possession towards the balance sale

consideration of the complainant as;the promoter will of fer possession in

Tower-H to the complainant.

VII. That the promoter is willing to adjU.st and give allotment and possession

of the unit to the complainant in the said H or J towers where the

construction is now 90o/o completed and the promoter would be able to

deliver the unit in 8-9 months from the date of filing of the present reply.

VIII. That the statement of objects, reasons and preamble of the Act makes

it manifestly clear that it is not only the interest of the consumers of

the real estate sector which the Act seeks to protect and safeguard but

also the promotion of the real estate with a view to ensure sale of

plot, apartment etc. Therefore, this Hon'ble Authority should consider

the said objective especially considering preceding paragraphs. The

Hon'ble Authority is empowered not only to monitor the projects but

also to ensure their timely completion where projects are held up or

stopped and to take steps so the same are completed in time and in

the interest of the allottees who are awaiting possessions of the units

in the project. It is not out of place to mention here that due to

pending registration of the project with the Hon'ble Authority the

Promoter since the implementation of the Act was unable to raise

funds from its existing customers nor it could raise finance by selling
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unsold inventory. The shortage of funds to enable rapid construction

had been a determining factor for the delay as it slowed down the

pace of construction considerably. It is reiterated that the Promoter is

undertaking costs of constructions from its own pockets and is not

demanding anything from the allottees, an act which is

unprecedented by any other real estate company and it is now for this

Authority to balance the interest of the consumers and the promoters

harmoniously to achieve the maxifu- good and benefits.

That the bona-fide of the promopffi $hn,be further gathered by the fact

that the promoter is .rr*ifiSj por. to pillar and has filed a
:i

representation before fintiniiut f,o*-ittioner (Haryana) seeking a
!

bifurcation of the lio n#e 
"i$gilB, 

for '@ proiects respectively

e saGesincerbffit'ii perti'a€ to mention that only

after renewal of 
figgnse 

the prqmoter will'be competent to obtain

RERA registratioh-rihe F ornot r has under1aken every possible

measure in his armor to salvage the project and complete the same.

That the promoter has filed for HRERA registration vide order letter

dated 09.08.2018 of its proJeet.a$.ttre said land which was to be with

the applicant as per the agrees. . T,he fa of the application is
' 

1:r-

dubious and is stili pendin$ as ffire aforesaid liCense has lapsed and

not existing anymore as on date.

That due to non-registration with HRERA the promoter is unable to

sell its proposed units in its project. More particularly the applicant is

crippled financially as no demand can be raised by the promoter from

its existing members. It is to be kindly considered by this Hon'ble

Authority that the promoter has accordingly not raised a single

demand from its members and has not collected more than 40o/o of

total sale consideration of a unit from any of its members. On the

Complaint No. 1073 of 2023

IX.

x.

xt.
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contrary, the promoter has undertaken the tedious task of completing

the construction of the project from its own finances and loans so as

to offer possession and is also remitting the interests on subvention

scheme on behalf of customers so as to protect them from further

loss.

xll. That, it would be of high importance to mention one similar

complaint filed with this Hon'ble Authority wherein similar issues

were being adjudicated. The Hon'ble Authority had the opportunity to

deal with similar complex issues,faced by developers in respect of the

licensed land wherein the origi$al licensee had further sub-divided

the land for development purposes on the basis of collaboration

agreements. This Hon'ble Authority in complaint no' 826/201'8'

rn orders' The
t4o2/20L8,1343/2078,1,344l201BhadpassedConrm(

issues in these complaints were similar to the applicant's issues'

xlll. That the crisis of c0vlD-L9 pandemic has also given a blow to smooth

working of the promoter. It is pertinent to mention here that during

thelockdownimposedbytheCentralGovernment,theworkforceat

the project site left for their homes and there was a complete halt in

the work which added to further delay. It was after sincere efforts of

e workforce could be again mobilized and

presentlytheworksarebeingcat.riedoutatthesite.

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute' Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made bY the Parties.

E. lurisdiction of the authoritY:
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m;r*rffi has raised a preliminary submission/objection the

Authority has no jurisdiction to entertain the present complaint' The

objection of the respondent regarding refection of complaint on ground

of jurisdiction stands reiected. The Authority observes that it has

territorial as well as subject matter jurisdiction to adiudicate the present

complaint for the reasons given below:

E.I Territorial iurisdiction

As per notification no. Llgzl}oL7-XTCP dated L4'12'2017 issued by

Town and country Planning Deparment, the iurisdiction of Real Estate

Regulatory Authority, Gurugram sha'll be entire Gurugram District for all

purposewithofficessituatedinGurugram.Inthepresentcase,the

project in question is situated wittiin the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisdiction to

deal with the Present comPlaint'

E.II Subiect matter iurisdiction

section 11t4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale' Section 11[a)(a) is

reproduced as hereunder:

Section fi@)(a)
Beresponsibleforallobligat,ions,responsibilitiesandfuttctionsunderthe
provisions of this Act or ,n, ,uirr'ond regu.lations made thereunder or to the

allottee as per the agreemrnt .ii-iot', o' ti th' association of ullottee' as the case

may be, till the conveyanc, iJ oU the apartme.nts, plots or buildings, as the cose

may be, to'tie attottir, o, thi common areas to the association of allottee or the

competent authority' as the case may be;

Seciion 34-Functions of the Authority:

3afi of the Act provides to.ensure coinpliance of the obligations cast upon the

promoter,iii-itioure ond the real estote agents under thii lct and the rules and

reg ulations m a de thereu n der'

g.So,inviewoftheprovisionsoftheActquotedabove,theauthorityhas

complete iurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter Ieaving aside compensation which is to be
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decided bY the adiudicating

later stage.

officer if pursued by the complainant at a

,,86, From the scheme of the Act of which q detailed re:fere.nce has'been mode and

taking note of power of oayiryaion delines!'"! wiih ghe regulatory authority

and adiudicating officer, *noi'iir5y cd;lls outis .thot,1!th9ug.h,the 
Act indicates

the distinct-"niriiltirni,liks 
;iqni',i&iwtoffr1, 'p'i*q,ltl:" bnd 'co.mpensation" a

conioint ,ioiiig of Sectigits 78'ond 19'clearly manrfela'thot 
11the1 

it comes to

refundoftheamount,aidinterestonf'h:"ry:!amoant''ordirectingpayment
of interest for delayed dallveri ipo*iio' ,'or penolty and interest thereon' it is

the regulatory authority whici io, in, po*ri to 
'ia^ine 

and determine the

outcome ;;i";;iiini et:.tni;"*, *-o,y1en *coraw io'a question of seekins

the relief of adiudging conpen1s on -intt:interest ,tk@inUnder leltions 
72' 74'

18 and 79, the adiudicating t:''r'*,,!crtylivell'h*l:=the power to determine'

keeping in'view the collect r; f&ir*l Sect!91t Ti,,reiad with Section 72 of the

Act. if the adiudication u';ii-'ffi,; !?' 74' 1B and 19 other than

compensation as envisaged, y ,*tiid:rd to the adiudicating officer as prayed

that, in our view, may intend-to'erp@,d.the ambit'cnd scape of the powers and

functions of the adiudicating; dffr;r; &,de, section 71. and that would be against
'the 

mandate of the Act 2076"'

11. Hence, in ;;;;";-th-e 
-authoritative 

pronouncement of the Hon'ble

Supreme Court the authority has the iurisdiction to entertain a complaint

seeking refund of the amount and interest on the amount paid by the

comPlainant.

F. Findings on relief sought by the complainan-t:

F.I Direct the ,"rpor,d"it ,,i.r and i to refund the amount of

Rs.64,80,6731-takenbytherespondentsfromthecomplainant
with interest O tO'iiit"'p to the date of payment' in the interest

comPlainant and against the

that the comPlainant is not

10. Further, rhe authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the iudgement

passed by the Hon'ble Apex Court in Newtech Promoters and

Developers Private Limited vs state of u.P. and ors'' scc online sc

1044 decided on ll.ll.z0zl and followed in M/s sana Realtors

Private Limited & others V/s llnion of India & others SLP (Civil) No'

73005 of 2020 decided on

under:

of iustice.
F.II Pass an order in favour of the

resPondents therebY declaring

72.05,2Ai$2 wherein it has been laid down as

ii,
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1,2.

ffiGURUGRAM
entitled to pay the Pre-EMIS/EMIS to respondent no.3 as the same

was to be after the possession of the unit.
F.III Pass an order for restraining the respondent no.3 and all other

persons acting for and on its behalf from demanding the Pre-EMIS
from the complainant.

The above-mentioned relief sought by the complainants are being taken

together as the findings in one relief will definitely affect the result of the

other relief and the same being interconnected.

In the present complaint, the complainant intend to withdraw from the

project and is seeking return of the_.gmount paid by him in respect of
d:

subject unit along with interest a* th ibed rate as provided under
L tr :::

section t8(1) of the Act. Sec. 146,11 ffi Act is reproduced below for

ready reference ,r , .j'..--,. , 
=." S ecti on 7 B : - Return of amount and comp ensa,tion

1s(1). If the promoter,,{aiii A ,oipteggor'r,c ini,n$)t )bl.ve possession of an

apartment, plot, or bu:{ldihg;'- ''::::.

(a) in accordance wlih,thdl terms of the agreement f*f bal|. or, as the case may

be, duly completed'by the date speetfied therein; or
(b) due to discontinuonce of his business qs a deyelqsT on-occount of

suspension or revacation of'the registration under.'this Act or for any other
reason,

he shatl be liable on dernqn(,,;;; *e glloffies, i1,,;gge the allo-ttee wishes to

withdraw from the projecl wlt@gt pffiadice to aryy.fii,ther remedy available, to
return the amount received',W hirfi in respect of that apartmenl, plot'
building, as the case may be, w'iffii interest at such rate as may be

prescribed in this bdhralf incttlding, c&ifrnsati,on in the manner as provided

under this Act: E ,

Provided thot where an allettee dges ryg,t intend to withdraw from the proiect,

he shalt be paid, by'the piomQter, iniilrest,fur'es.ery month ?[ d.r.!:1, till the

handing over of the poSsessfo'n,"ai suih r'ate as may be prescribed." (Emphasis

supplied)

Clause 35 of the agreement provides for handing over of possession and

is reproduced below:

35, Handing over of Possession
Thot the exclusive vocant possession of the apartment shall be handed over by

the vendor to the vendee within 42 months after the vendee sholl make full and

final payment in accordance with the terms of this agreement.

At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subiected to all kinds of

L3.

L4.

15.
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terms and conditions of this agreement and application' and the

complainant not being in default under any provisions of these

agreements and compliance with all provisions, formalities and

documentation as prescribed by the promoter' The drafting of this clause

and incorporation of such conditions are not only vague and uncertain

but so heavily loaded in favour of the promoter and against the allottee

thatevenasingledefaultbytheallotteeinfulfillingformalitiesand

documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottees and the

commitment date for handing over possession loses its meaning' The

incorporation of such clause in the agl'eement for sale by the promoter is

just to evade the liability towards tinrely delivery of subiect unit and to

deprive the allottee of his right acciuing after delay in possession' This is

f ust to comment as to how the builder has misused his dominant position

and drafted such mischievous clause in the agreement and the allottee is

leftwithnooptionbuttosignontheclottedlines.

1.6. Admissibility of refund along with prescribed rate of interest: The

complainantisseekingrefundoftheamountpaidbyhimatthe
prescribed rate of interest. However, the allottee intend to withdraw

from the project and is seeking refund of the amount paid by him in

respectofthesubjectunitwithinterestatprescribedrateaSprovided

under rule ].5 of the rules. RuIe 15 has been reproduced as under:

RuIe 75. Prescribed rate of interest' [Prou.iso to section 72' section 78 and

,u!'r",tion @) and subsection (7) of section 791

(1) For the purpose of proviso io'section 12; seition 78; and sub-sections (4)

and(7)ofsectionTg,the,,interest'attherateprescribed,,shallbethe
sirti Ban'k of lndia htighest morginal cost of lending -rate 

+20/o':

provided that in case th,e"stat, goi* of India marginal cost of lending rate

(MCLR) is not in use, it tniii bte replaced by such benchmark lending rates

whichtheStateBankoflndiamaylixfromtimetotimefortendingtothe
general Public'

Page 18 of 24
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L7. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature' is

reasonable and if the said rule is followed to award the interest' it will

ensure uniform practice in all the cases'

18. consequently, as per website of the state Bank of India i'e"

https://sbi.co.in, the marginal cost of lending rate (in short' MCLR) as on

date i.e., 06.03.2025 is 9.!oo/o. Accordingly, the prescribed rate of

interest will be marginal cost of lending vals +2o/o t'e', LL'LOo/o'

1,g. The definition of term 'interest' as defined under section Z(za) of the Act

provides that the rate of interest Chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee' in case of default' The

relevant section is reproduced below:

.,(za),,interest,,meonstheratesofinterestpayablebythepromoterorthe

allottee, as the case maY be'

Explanotion' -For the purpose of thls clau.se-

o the rate of interest rniifioit" from t]t.e allottee by the promoter, in case of

default, shall be ,qri ii ine iate -of 
interest which the promoter shall be

tiabte io poy the aliottee' in case of default;

(i0 the interest payabte by t\e promote.r to the allottee shall be from the date

the promoter receivid the amourr- or. any part there.of.till the date the

amount or part *eriof and interest therion is refundetl' and the interest

payablebytheattotteetothepromotershatlbefromthedatetheallottee
defaultsinpaymentt:othepromotertillthedateitispaid;,,

20. on consideration of the dlcuments zrvailable on record and submissions

made by both the parties regarding contravention of provisions of the

Act,theauthorityissatisfiedthatttrerespondentisincontraventionof

the section 11(a)(a) of the Act by not handing over possession by the due

date as per the agreement. By virtue of clause 35 read with clause 1B[a)

of the agreement dated 18.08.2014, the possession of the subiect

apartment was to be delivered within a period of 42 months after full and

final payment in accordance with the terms of agreement shall be made

Page 19 of 24
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by the complainant-allottee. The due date is calculated 42 months from

date of buyer's agreement [in the absence of allotment letter) i'e.,

18.08.2014. Accordingly, the due date of possession comes out to be

1B.OZ.ZO1,B and the same has been confirmed by the counsel for the

complainant in his written submissions dated 09.10.2024.|t is pertinent

to mention over here that even after a passage of more than 10.6 years

(i.e., from the date of BBA till date) neither the construction is complete

nor the offer of possession of the allotted unit has been made to the

allottees by the respondent /promoter. The authority is of the view that

the allottee cannot be expected to wait endlessly for taking possession of

the unit which is allotted to him and for which he has paid a considerable

amount of money towards the sale ionsideration. It is also to mention

that complainant has paid almost 40o/o of total consideration till 2016.

Further, the authority observes that there is no document placed on

record from which it can be ascertained that whether the respondent has

applied for occupation certificate/part occupation certificate or what is

the status of construction of the project. Moreover, the Engineering

Officer of the Authority has visited the project site and as per the report

submitted by the Engineering Officer it was brought to the notice of the

Authority that the unit of the complainant exists in I'ower-K and the

respondent-promoter has constructed only basement of Tower-K and

that too approximately 7-8 years ago and since then the work at the site

has been stopped. In view of the above-mentioned facts, the allottee

intends to withdraw from the project and is well within the right to do

the same in view of section 1B(1) of the Act,20L6'

21,. Moreover, the occupation certificate/completion certificate of the project

where the unit is situated has still not been obtained by the

respondent/promoter. The authority is of the view that the allottees
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cannot be expected to wait endlessly for taking possession of the allotted
unit and for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India inlreo
Grace RealtechpvL Ltd. vs. Abhishek Khanna &ors., civil appeal no.
5785 of 2079, decided on 17.07.2027:

"...' The occupation certificate is not available even as on date, which clearly
amounts to deficiency of service. The allottees cannot be made to wait
indefinitely for possession of the apartments allotted to them, nor can they be
bound to take the apartments in phase 1 o!the project.......,,

Further, the Hon'ble Supreme couf pf lMiain the case s of Newtech
Promoters and Developers priiaq? lFilt d vs state of u.p. and ors.
(supra) reiterated in case of M/s fqru Realtors private Limited &
other Vs llnion of India & others SLP (Civil) No. 13005 of Z0Z0 decided

on 12.05.2022 observed as under: - '. 
'

"25. The unquolified right of the allottee.,to seek refund referred lJnder Section
18(1)(a) and Section 1.9ft) of the Act is kot depenient oi'any contingencies or
stipulations thereof. It appears that thd tegiitature,lhas' @irriousli provided
this right of refund an demanQ as a4, uicondiuaiti!.' @rotut, ,igit tu tn,
allottee, if the promoter faik io give possession of" oport^r"nt, plot or
building within the ti.me stipatated 

-gnder 
the irm if tn, aoreement

regardless of unforeseen eienti or stay oidrrc of the Courclriibunal, ihich is in
either way not ottributable to the allotdie/home btuyer, the promoter is under
an obligation to refund the amo,4nt o,q. demqnd with interest at the rate
prescribed by the StAie Eoverliment incl.uding+,cotnpawilon in the manner
provided under tle Act with tkLi nfoulp;p,lrat lf,fu qlt@ee does not wish to
withdraw from the projecl he shall be entitled for inteiest for the period of
delay till handing over possession at the rate preslribed.,'

The promoter is responsible for all obiigations, responsibilities, and

functions under the provisions of the Act of zoL6, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11(a)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as he wishes to withdraw from the

project, without prejudice to any other remedy available, to return the

Compfaint No. 1073 of 2023

22.

23.
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arnount received by hirn in respect of the unit with .
as may be prescribed. qrrrr wrul rnterest at such rate

24' The authority observes vide proceedings of the day date d 06.03.2025that the comprainant arottee has avaired a loan of Rs.4g, L0,673/_fromthe ICIGI bank as confirrned by the respondent in para no. 40f the repryand the respondent was directed firstry to crear the loan amountdisbursed by the bank and pay the rernaining amount to the comprainantwhire refunding the paid-up arnount of Rs.64,8 0,67g/-.2s' The authoriry hereby directs ;';roondenr to refund the amounrreceived by it i.e., Rs.64,80673/- rronj;;;.;; 
", such baranceamount at the rate of 1'1"1'00/o 6dre stite Bank or rnaia highest marginarcost of lending rare IMCLRJ applicable

amount as prescribed under rule ," 
on date +2o7oJ on such balance

' r:: r,'TJ'TT'r,::':,':::;payrnent till the actual date of refund of the amount withi, the timerinesprovided in rule 1,6 ofthe Haryana Rules 2017ibid. The

;:HJfflH:;ff:i:il ;;;.,, pre EMr, .':':;;x::j ;i
F.Iy Dileg-the respondent to pay accrRs.10,00, oool in" ar*I-,oili:r,.nfiffffi to the tune orth reaten i ng a n d i, ;- ;;:; nJr ;Tn"o,.r,yl1lr:, t rr. -,,-,1*,,",

F.v ilfnrainrit. 
-"* ror causing mental ,s;;;';'hr"rrr.uni 

to
r,"T;"'TiTX"'Ji"ff 

it#:S.rnli.'.pensatethecomprainantrespondent no.3 r

comprainrnt. 
-'-'- or atuiii-,,g il:t ;iri'ffi;'*r*'ii*;i :l26 

;::#::,;:,"J:,ffij-,ght bv the comprainan* are being taken

27' Thecomplainant is seeking relief w.r.t compensation in the aforesaidrelief' Hon'ble Supreme court of India in civir appear titred as tuI/sNewtech promoturs 
and Deveropers pvt. Ltd. v/s state of up & ors.V
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Supra held that an allottee is entitled to claim compensation undersections 1.2, 14, 1g and section lg which is to be decided by the
adjudicating officer as per section 71. andthe quantum of compensation

;:::.3::;:::: :J,T,:l;**:, .rricer having due regard,.,he
jurisdiction to dear with the compraints,::]lt:'ing 

officer has excrusive

F u Pass an order 
"" """r"-r::'.: 

In respect of compensation.

i-TIp."i.,r,i,"."',1ff :ff H,tril,l_"ttpndentnrF vr r 
IXTIH: ;tii*, ", 

; ;: ; u #*h tr::*t,1*'"o' 
c h a rgi n g

ttre 'resfffiil': 
llmglainadt wiur rri*"riJ,lnount paid bv the

r
Fur, j]?,:lil#ff 

r,",xf,il;,;:H::: j:l,iffiTlH'i'll
i"T#iil:-P :gdd;;fll ;1'*"qsder 

orrerund orthe whore

".tT 
charging,n: 

.Iyi;i#,y;"{{i,?1:it rr?i;t=*f*
rarrzation of the

F.rx ;?Iqr,,;nf' 
"'* pavrnent'ffiifi 

,."u"J#oHf ,iL., and 2to ,,"
,r:1t1 

the respondents not to chi
,n,',i,'i.ll?l iffq:: "' ;1 ; ; *: ii'ue'/ 

d'brna n d a nvth i n g tha t i s

,,".";i,,,,;Ij.*lniiij 
fl iff {fg$$ffi'.ill,1,,11J;1fl2 e' 

;:il:];ra 
r n a n t il ;"'ki"s'';ui d-;?il"J' rr id. up,:fr'o u n t a r o n g wi th th es the Authoriry is ailowins t}u;- #;'I.,rr,o-up 

amount

;::ilJHff:::;il:i,;:l#,H; ffi*,;:::ugh, re,iefs by

G. Direligns of the auttorii*,rt & :i ," r''.i1,

30. Hence, the authonrr'lrf_uy prri*, this- order and ,Juuu,directions under section Ez or tne;.,;; 
";, 

the fo'owing

;:"#":T,[::il::;under section 3a$):
i' The respondent/promoter 

is directed to refund the enfire amount ofRs'64'80' 673/- received by him from the comprainant-arottee 
(arongwith interest on such barance arnount at the rate of 11..L00/op.a. asprescribed under rure 15 0f the Haryana Rear Estate (Reguration and
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rtt.

ii.

Development) 
Rule s, 201,7 fr

acfual date of refund of tho ,^*_ ::.,. 
,"., or each payrnent till the

deduct the arn, 
fund of the ,.o, 

the date of
lposited amount. The respondent may

frorn the abov.oun, 
already paid towards pre-EMI i.e., Rs.24 ,g3,321/_

out of totar 
"r, 

tutundable arnount.

be refunaea fil 
nt so assessed, rhe amount paid by the bank/payee

arong with ,nru.t' 
in the account of bank and the barance arnount

A period of eo 
j]l],:'l will be rerunded ro the comprainantA period of 90 days is given ,o 

'"'*"tes to the complainant

directions given in this o.a.**Hrl;:::0"'lent 
to cornplv with the

30.

31.

iv. The respondent is furthr 
:

rights against the subje:J ffT:::T :.## ::lH::larnount along with interest thereon ,o ,fr.

#, T:i::: j:,;::T:* jT:::.t,: '; ..:,: ;TJ:lffi :
complaint stands disposed of, 

'arlng dut:s of allottee-cornplainant.

File be consigned to the resisrrrz

_ vrqur ar4u,t€ltliDg whichwould follow. . t',, r legal consequences

x$ffiA
V,r

(vir1{ ru6.r Goyal)
Mernber

Ha ryan a Reat Esta r; ;a.'#;lo ry a u th o r ity,G u rugram
Dated: 06.03.2025
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