HN?ERA Complaint no, 5564 of 2023

GURUGW and 5565 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Date of Order: 21.03.2025
Name of the Ocean Seven Buildtech Pvt. Ltd.
__Builder 31
Project Name Expressway Towers
S.no. | Complaint No. Complaint title Appearance
1. | CR/5564/2023 Karan Dang Prashant Vashist
Vs. (Complainant}
Ocean Seven Bulldtech Pve Led. Arun Yadav
{Respondent)
| 2. | CR/5565/2023 _ﬂﬁ! ﬂi Bang Prashant Vashist
P v"** 5 {Complainant)
M/s oﬂﬁﬁm Buildtech Pt. Ltd, Arun Yadav
| [Respondent)
CORAM: . BL
Ashok Sangwan L _— Member
ORDER

This order shall drspnse of huth the complaints titled as above filed before
this authority in form {;R& hndﬂr section 31 of the Real Estate (Regulation
and Development) Act, 2016 Chereinafter referred as “the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”] for vielation of section 11(4)(a) of
the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, "Expressway Towers"” at Sector 109, Gurugram being developed by
the respondent/promoter i.e, M/s Ocean Seven Buildtech Private Limited.
The terms and conditions of the builder buyer's agreaments, fulcrum of the

issue involved in all these cases pertains to failure on the part of the
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promoter to deliver timely possession of the units in question, seeking
award of possession and delayed possession charges etc.

The details of the complaints, reply status, unit no., date of agreement,
possession clause, due date of possession, offer of possession, total sale
consideration, amount paid up, and reliefs sought are given in the table

below:

Project: "Exprussway Towers" at Sector 109, Gurugram
Possession clause in Affordable Housing Policy-
1 (iv) AN such projects shall be required to be. ME-EEFHH{}’ completed within 4 years from the date
af approval of building plans er gmnrﬂf:nﬂmnmmmﬂ clearance, whichever is later. This dale
shall be referred to as the “duote of ¢ it of project” for the purpose of the policy. I
1. Date of sanction of building plans< 26092016 as per information obtained from the
planning branch. IRAH AL

2. Date of grant of en ﬂmmmﬂﬂm Eﬂ' 11 2017 as per information obtained from
the planning branch. -

3. Due date of hﬂndl'rrg'm?li"' ni.f pﬂ.ﬂ&fﬂﬂ-’ aﬁ*.hﬁ.mz"z '
(The due date has been Ealm]atad as 4 years frpm date of grant of environmental clearance

he, 30.11.2017 as per pﬂﬂ of 2013 # 6 months as-per HARERA notification no. 9,/3-2020
dated 26,05,2020 for l:iu-. j:mim:u having tdmplltlnh date on or after 25.03.2020).

4. Occupation wqﬁqu ‘Nat nbr.:mnﬁ

5. DTCP License nm—ﬂﬁajﬂlﬁ‘plm'ﬁ

6. RERA registration - 301 nI'EIZ'.!‘t'? EHIEI 13.11314:1? and is valid up to 12.10.2021.

Sr. | Complaint lJnir Tatal sale Relief
No. | no./title/ No. FﬂnF:lﬂﬂl'lﬂ“ﬂ ought
date of filing ¢ d and smount
e ap paid by the
Complainant
=)
1, CR/5564,/2023 1307, | 05.062017| 30.05.2022 | TSC: DPL,
Karan Dang Vs. 13 Rs. 26,29.500 Possesgion
rin i
OceanSeven | qoocs ofiec of it e D1 o f:i;-:;nnglm
Buildtech Pvt. Lid. 3 ;‘;’i‘:&‘ :;'L complaint) development
DOF- = AP work
36 of [(As per ledser
Reply- compla account, page 56
150720004 int] | of complaint]
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GUEW and 5585 of 20023
2. CR/5565/2023 306, 3% | 0B0G6.2017| 30052022 | TSC: | DPC,
floor, Rs. 1262500 Possession
Kirti Dang Vs. M/s | Tower Offer of [A# per BBA on | and Complete
(cean Seven 10 page 3% af | remaining
Belldtech Pyt Lod, ;‘HSEES%M;PL- complaint] develagment
(Page ot alle oy
DOF- 37 o AP:
18122023 compla Rs.13,16,159
Ik} (As per |edger
Riply- account on page
15.07.2024 8 of complaint)

The aforesaid complaints were filed by the complainant{s) against the
promoter on account of violation of the builder buyer’s agreement executed
between the parties inter se in respect of sald unit for seeking award of
possession and delayed pusseﬂ;s}n}iﬁ:};ﬁrgﬂ etc.

It has been decided to treat tl-ig‘" 's_:;':g:r’iif'-"'&hmplaints as an application for non-
compliance ufsmmmn}r'u?hlrg'aﬂﬁﬁ:s q&:-];ﬁ&.paﬂ-pfthe promoter/respondent
in terms of section 34(f) of the Act which mandates the authority to ensure
compliance of thE'-u'ﬁIi_gaI:Enns cast upon the promoter, the allottee(s) and
the real estate agents jun::'lfar the Act, the rules and the regulations made
thereunder.

The facts of both the complaints filed by the complainant(s) /allottee(s) are
also similar, Out of the above-mentioned case, the particulars of lead case
CR/5564/2023 titled.as Karan Dang Vs. Ocean Seven Buildtech Pvt. Ltd.
are being taken into consideration for determining the rights of the
allottee(s) qua possession and delayed possession charges.

Project and unit related details

The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:
CR/5564/2023 titled as Karan Dang Vs. Ocean Seven Buildtech Pvt. Ltd.

5.No. | Particulars Details
L Name of the project "Expressway Towers", Sector 109,
Gurugram :
2. | Nature of the project | Affordable Group Housing
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Complaint no, 5564 of 2023
and 5565 of 2023

DTCP license no.

6 of 2016 dated 16.06.2016

Page 4ol 18

4. RERA Registered/ not | Registered vide no. 301 of 2017 dated
registered 13.10.2017
Valid up to 12.10.2021 3
2 Allotment letter 20.05.2017
(Page 30 of complaint)
B. Unit no, 1307, 13 floor, Tower 5
(Page 36 of complaint)
7. | Unitareaadmeasuring | 645 sq. ft. (carpet area)
99 sq. ft balcony area
(Page 36 of complaint]
B. |Date of execution of|05.06.2017
Apartment Eu:,rer_'s IEn;e 35 of complaint)
Agreement
9. Possession  clause tnr 1 {hr]
Affordable  Housing | All such projects shall be required to be
Policy Coo" inecessarily completed within 4 years from
i ‘the date of approval of building plans or
f grant of environmental clearance,
whichever is later. This date shall be
referred to as the “date of commencement
\ of project” for the purpose of the policy.
10. | Date of Enﬁtﬂnmﬂutﬂl 30.11.2017
clearance (As per information obtained from the
.| planning branch)
11, |Date of apprﬂﬂ‘a[ oft 26.09.2016
building plans “t{As per information obtained from the
1 - planning branch) |
12. | Due date of possession | 30 Egn;a
' [Eaf::ufated as 4 years from date of grant of
en vironmental clearance i.e, 30.11.2017 as
per-policy of 2013 + 6 months as per
HARERA notification no. 9/3-2020 dated
26.05.2020 for the projects having
i completion date on or after 25.03.2020,) |
13, |Total sale | Rs. 26,29,500/-
consideration (As per BBA on page 38 of complaint) |
14. | Amount paid by the|Rs.27,16,276/- |
complainant (As per ledger account on page 56 of |
complaint)
15. | Occupation certificate | Not obtained
16. | Offer of possession Not offered
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B. Facts of the complaint

8.

1L

[L

IV.

The complainant has made the following submissions: -

That upon draw of flats on 19.05.2017, the complainant was allotted a
unit/flat bearing no. 1307, 13* floor in Tower 05 admeasuring 645 sq. ft.

carpet area and 99 sq. ft. balcony area in the project of the respondent
named “"Expressway Towers" at Sector-109, Gurugram vide allotment
letter dated 20.05.2017. Thereafter, an agreement to sell dated
05.06.2017 was executed between the parties regarding the said
allotment for a total sale consideration of Rs.26,29,500/-.

That the envirenmental c!ﬁaﬂmﬁe was issued to the respondent on
30.11.2017 and the rﬁﬂﬁﬂden’t hﬂd raised 1% demand on 23.10.2017 i.e.,
without ebtaining the EC a.nd W*Il:huul': any construction activities at the
site. The respund&nt treate:l pressure to make the payment otherwise
interest will be charged and cancellation will follow, thus the complainant
made payment on 02.12.2017. The respondent continued the same
strategy for subsequent demands also.

That after making l'ﬂﬂ%-payrﬁen,t on 31:12.2020, the complainant made
the visit on 26.01.2021 and found that just 50% of construction was
complete. The cﬁ;nﬁjaiﬁﬁmﬁgéinj;mﬂsiﬁd; on 15.03.2021 and found that
the project is completed by 52%. On 13.06.2021, the complainant again
visited and it was found that there is no construction activities and when
the complainant took up the matter with the respondent, he was assured
that construction will commence soon and possession will be offered in
next & months.

That the last demand was payable on "On receipt of OC from DTCP"
however the same was raised without obtaining the same and the 100%
payment was made by the complainant on 31.12.2020, The respondent is

not starting the construction activities and even the license is suspended.
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The construction is not going on and only 66% construction is done at the
site whereas the respondent had already received 100% payment in
Dec 2020 with a false promise that the possession is ready The
complainant has paid all the demands to avoid interest and cancellation.
Hence, this complaint.

C. Relief sought by the complainant;

9.

1.
il

iii.

v,

10.

11,

L

.

The complainant has sought following relief(s):

Direct the respondent to handover possession of the unit as per the Act.
Direct the respondent to pa].f interest @10.70% for delayed possession
from the date of final payment | nnvﬂ'l 12.2020 which was due on OC and
taken by the respondent on giﬁng false assurance that possession is
ready,

Direct to pay delay paﬁseﬁsiﬂn intprest till the possession is handed over
as per section 18 of the Act read with rule 15 'of the Rules.

Complainant is seeking remedy under section 8 of the Act to carry out
construction ofthe remaining development works by competent

authority or h}l' i:h& aﬂﬂm:ﬁmu of allottees or in any other manner, as
determined by the alrthurbtg_

On the date of hearing, the authority explained to the respondent/ promoter
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) ofthe actto plea,;:l gu!lt}' or notto plead guilty.

Reply by the respondent:

The respondent vide its reply dated 15.07.2024 has contested the complaint
on the following grounds:

That this Authority lacks jurisdiction to adjudicate upon the present
complaint as vide clause 16.2 of the bullder buyer agreement, both the

parties have unequivocally agreed to resolve any disputes through
arbitration.

That the complainant is a wilful defaulter and deliberately, intentionally

and knowingly have not paid timely installments.
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That 90% work has been completed in regard to the project and the same
is still going on. Starting from February 2023, the construction activities
have been severely impacted due to the suspension of the license and the
freezing of accounts by the DTCP Chandigarh and HRERA Gurugram,
respectively. This suspension and freezing of accounts represent a force
majeure event beyond the control of the respondent rendering the
completion of construction by stipulated date i.e., 25.02.2023, practically
impossible. The suspension of the license and freezing of accounts,
starting from Feb 2023 till datga.hgva created a zero-time scenario for the
respondent. Without af::eﬂ tn funds the respondent is unable to
continue construction a-::timtﬁﬂa. Unfortunately, the RERA Gurugram has
frozen the said accounts, lﬂas'[ngthe respandent without the financial
means necessary to fulfil its mﬁtrar:tuai obligation. Further, there is no
delay on the part-of the respondent project as it is covered under clause
number 5.5 of the i_i_grgenmniéaﬂs force Majeure; which is beyond control of
the respondent. .

That the final EC is GTE,!GTG w]ﬂth hasheen received by the respondent
in February 2018. Hence th?e sl:!rt date of pruiect is Feb 2018 and rest
details are as follows:

Covid and NGT Restrictions | |
_Project completion Date 1 _Fep-d2 = |
Covid lock down waiver 18 months
NGT stay (3 months approx. for every yedr) Le
6*3 18 months
Total Time extended to be extended (18+18)
months 36 months i
Accounts freeze & license suspended Feh 2023 till date
further time ta be extended till the unfreezing of
the accounts i.e. Feb- Nov 2023 (10 months) Now-23 )
Final project completion date (in case project s
unfreezed) further ime would be added &l
| unfreezing the accounts Nov-25
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As per the table given above, the final date for the completion of
construction is Feb 25, 2023 in case the accounts are unfreezed by the
competent authority on the date of filing this reply. From Feb 2023, the
license has been suspended and accounts have been freezed by the DTCP
Chandigarh and HRERA Gurugram.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

declded on the basis of these undisputed documents and submission made

by the parties. Sty

Jurisdiction of the aumnrtt}ri'-; E.

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the p:res‘q;n.ﬁ'tdﬁplaim for the reasons given below.
E.1 Territorial |I.I;I‘_il§iﬁ:l.‘.lﬂl‘l e

As per notification no. 1,92 /2017-1TCP dated 14.12.2017 issued by Town
and Country Planni_ﬂﬁ Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices sfhmtﬂdmﬂﬂ‘rugramln the present case, the project
in question is situated within-the planning area of Gurugram District.
Therefore, this autﬁmffty,r has d;i_m_'l"pléte tﬁrriitnﬂa] jurisdiction to deal with
the present complaint.

E. Il Subject matter jurisdiction

Section 11(4](a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11

(4} The promoter shall-
(a) be responsibie for all obligations, responsibilities and
functiens under the provisions of this Act or the rules and
regulations made thereunder or to the allottess as per the
agreement for sale, or to the association of allottees, as the
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case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
cemmon areas to the association of allotiess or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

24(f] of the Act provides to ensure complionce of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter.

Findings on the objections ra[ﬁ‘nd by the respondent:

F.1 Objections regarding force a;##u;#.

The respondent/promoter has raised the contention that the construction
of the project has been d&layedt_dhe to force majeure circumstances such as
ban on construction due to orders passed by NGT, major spread of Covid-19
across worldwide, suspension of license by the DTCP, Chandigarh and
freezing of accounts .I::},r HRERA Gurugram etc. which is beyond the control
of the respondent and are ﬁ_wered under clause 5.5 of the agreement. The
respondent has further submitted that suspension of the license and
freezing of accounts, starting from Feb 2023 till date have created a zero-
time scenario for the respﬁndenL Furthermore, the final EC is CTE/CTO
which has been received by the respondent in February 2018, hence the
start date of project is Feh. 2018. However, all the pleas advanced in this
regard are devoid of merits. As per clause 1(iv) of the Affordable Housing
Policy, 2013 it is prescribed that "All such projects shall be required to be
necessarily completed within 4 years from the date of approval of building
plans or grant of environmental clearance, whichever is later. This date shall
be referred to as the “date of commencement of project” for the purpase of this
policy. The respondent has obtained environment clearance and building
plan approval in respect of the said project on 30.11.2017 and 26.09.2016
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respectively. Therefore, the due date of possession is being calculated from
the date of environmental clearance, being later. Further, an extension of 6
months is granted to the respondent in view of notification no. 9/3-2020
dated 26.05.2020, on account of outbreak of Covid-19 pandemic. Therefore,
the due date of possession was 30.05.2022. As far as other contentions of
the respondent w.r.t delay in construction of the project is concerned, the
same are disallowed as firstly the orders passed by NGT banning
construction in the NCR region was for a very short period of time and thus,
cannot be said to impact the respondent-builder leading to such a delay in
the completion. Secondly, theii&énce of the project of the respondent was
suspended by DTCP. Haryana yvide memo dated 23.02.2023, due to grave
violations made by it'i_n_.':rrmkifi_'g. éqﬁf@lia’nce bf the terms and conditions of
the licence and thgrﬁ_ajfter df;e to 'several continuing violations of the
provisions of the Act; 2016 by the respendent, in view to protect the interest
of the allottees, the-hank-am:uunttnf the respondent related to the project
was freezed by this Authority vide order dated 24.02.2023. Thus, the
promoter/respondent ;:;a_nnqt' be given any leniency on basis of the
aforesaid reasons and it is well settled principle that a person cannot take
benefit of his own wrong.

F.1l Objection n:gqrcllnig complainant is in breach of agreement for non-
invocation of arbitration.
The respondent has submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event of
any dispute. The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any matter which falls within the purview
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of this authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be clear. Also, section 88
of the Act says that the provisions of this Act shall be in addition to and not
in derogation of the provisions of any other law for the time being in force.
Further, the authority puts reliance on catena of judgments of the Hon'ble
Supreme Court, particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in
addition to and not in derngatiﬂ_irr of the other laws in force, consequently the
authority would not be huuﬁﬁf’.r_:q- refer parties to arbitration even if the
agreement between the parties h.ad an arbitration clause. Therefore, by
applying same analogy, the éﬁ-ﬁ;nﬁe _hl" arbitration clause could not be
construed to take away the juﬁ;dlctlun of the authority,

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,
Consumer case Hlﬂ:i?hl'ﬂf 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal :_Enmnﬁ_ssibn. New Delhi (NCDRC) has held
that the arbitration clause in agreéments between the complainants and
builders could not circumscribe the jurisdiction of a consumer. Further,
while considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the hon'ble Supreme Court in case titled as
M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid judgement of NCDRC. Therefore, in view of the
above judgements and considering the provision of the Act, the authority is
of the view that complainant is well within his right to seek a special remedy
available in a beneficial Act such as the Consumer Protection Act and RERA

Act, 2016 instead of going in for an arbitration. Hence, this authority has the
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requisite jurisdiction to entertain the complaint and that the dispute does
not require to be referred to arbitration necessarily.

Findings on the reliefs sought by the complainant:

G.I  Direct the respondent to handover possession of the unit as per the Act.

G.II Direct the respondent to pay interest @10.70% for delayed possession
from the date of final payment on 31.12.2020 which was due on 0C and
taken by the respondent on giving false assurance that possession is
ready.

G.1 Direct to pay delay possession interest till the possession is handed over
as per section 18 of the Act read with rule 15 of the Rules.

The aforesaid reliefs are being dealt together as findings on one relief will
definitely affect the findings onather reliefs.

The complainant intends m'cﬂllllti-l::lué with-the project and s seeking delay
possession charges as provided inder the proviso to section 18(1) of the

Act, Sec. 18(1) proviso reads as under.

"Section 18: - Return of amount and compensation
18(1). -Tt&ﬁ pmmuﬁerﬁn’s e mmp!:m oris unable to give
POSSESSion ::_r.l’un apartment; plot, or building, —
oo

Frnwded that'where an allottes dogs not ingend to withdraw
from the project; he shall be paid, b ) the promaoter, interest
for every montl of delay, till 'the handing aver of the
possession, at such rote as may be prescribed.”

Clause 5.2 of the_ﬂa; h;q.renﬁ apreement dated 05.06.2017 {in short,
agreement) provides for handing over of possession and is reproduced
below:

5.2 Possession Time

“The Company shall sincerely endeavor to complete construction of
the said unit within 5 yeors from the date af receiving of licence
(commitment period), but subject to force mojeure clause of this
Agreement and timely payment of instaliments by the Allottee(s).
However company completes the construction prior to the period of
5 years the Allottee shall not raise an in taking the possession after
payment of remaining sale price and other charges stipulated in the
to Sell. The Company on obtaining certificate for occupation and
use by the Competent Authority hand over the said unit to the
Allottee for his/her/their occupation and use, subject to the All
complied with all the terms and conditions of the said Policy and
Agreement to Sell and payments made as per Payment Plan.."”
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(Emphasis supplied)
Clause 1(iv) of the Affordable Housing Policy, 2013 provides for completion

of all such projects licenced under it and the same is reproduced as under

for ready reference:

1 (iv]
“All such prafects shall be required to be necessarily completed within 4 years
from the date of approval of building plans er grant of envirenmental
clearance, whichever is later. This date shall be referred to as the "date of
commencement of project” for the purpose of the policy.”

Due date of handing over of possession: As per clause 1(iv) of the

Affordable Housing Policy, 2013 it is. ]]TESCFI']Ed that “All such projects shall
be reguired to be nece.';.mnf_r mhm‘!ﬂfu' within 4 years from the date of
approval of building plans or g!%nt Elif environmental clearance, whichever is
later. This date shall be'feferred to as thé "date of commencement of project”

far the purpose of Eifs.ﬁ&’ﬁ::ﬁﬁ&.remmdmt has obtained environment
clearance and hui_fﬁtﬁgr plan approval in respect of the said project on
30.11.2017 and ﬁ:ﬂ'ﬁhzﬂiﬁ respectively. Therefore, the due date of
possession s being Eﬁlﬁu]ated;_frum the date of environmental clearance,
being later. Further, .aﬂ__ERl.‘Ens_ii;l_n of 6 months is granted to the respondent
it e o Hotifention o, QJE-EEE-ﬂﬂm:Ed 26.05.2020, on account of
outbreak of Covid-19- pau.;lﬂmic,; Therefore, the due date of possession
comes out to be 3D.ﬂ5¢2[122

Admissibility of :Ié'law possession charges at prescribed rate of
interest: Proviso to seﬁnn 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section
12, section 18 and sub-section (4) and subsection (7 ) of
section 19]
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(1) For the purpose of proviso to section 12; section 18:
and sub-sections (4} and {7} of section 19, the “interest
ot the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of Indio
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rocss
which the State Bank of India may fix from time to time
for lending to the general public,

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is fulluweﬂ-‘tﬁ;@ﬁﬁ_rﬂ the interest, it will ensure uniform
practice in all the cases. _ Gl LN

Consequently, as per websl.te of ﬁu.- Sﬁte Bank of India i.e., https://sbi.co.in,
the marginal cost u!"lﬁm:ﬁl:rg rate (in short, MCLR) as on date i.e, 21.03.2025
is 9.10%. Accordingly, _ghe prescribed rate of interest will be marginal cost
of lending rate + E%EE._. 1 Li'ﬂ'!;ﬁ.

The definition of term ‘lntﬁ'est' as defined under section 2(za) of the Act
provides that the rate mF-u'LtﬂrE,ﬁ ﬂhar;geah!ﬂ from the allottee by the

"1..1_

promoter, in case of defa‘u!t*slﬂll be equa] to the rate of interest which the
promoter shall be liable to pay the aﬂﬂttee in case of defauit. The relevant
section is reproduced below:

“(za) "intepest” meqns the rates of interest payable by the

promoeter or the allottee, os the case may be.

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the
promater, in case of defawlt, shall be equal to the rate of
interest which the promoter shall be lioble to pay the
allottee, in case of defoult;

(ii}  theinterest payable by the promaoter to the allottee shall be
from the date the promoter received the amount or any
part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the dote the

allottee defaults in payment to the promoter till the date it
is paid;”
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Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e, 11.10% by the respondent/promoter

which is the same as is being granted to the complainant in case of delayed
possession charges,

On consideration of the documents available on record and submissions
made by both the parties, the authority is satisfied that the respondent isin
contravention of the Section 11{4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of clause 1{iv) of
the Affordable Housing Policy, 2013, the respondent/promoter shall be
necessarily required to cumpiqﬁ;t[t;;.mnstruf:tiun of the project within 4
years from the date of ap[_:rn.:-;a['_' ;iff'ﬁﬂ!ldin g plans or grant of environmental
clearance, whicheveris later. Th;:i‘éfﬂré, in view of the findings given above,
the due date of handing over of possession was 30.05.2022. However, the
respondent has failed to handover possession of the subject apartment to
the complainant till the date of this order. Acgordingly, it is the failure of the
respondent/promoter t-a full‘l its obligationsand responsibilities as per the
agreement to hand mrEr 1'.’[1! pus’seﬁmﬂ ‘within the stipulated period. The
respondent vide its reply dared 10.07.2024 has contended that the
complainant has not paid the outstanding instalments with interest
However, as per recard, the ﬁﬁmglai_m:n_t is not at default and has paid a
considerable amount-of money towards the sale consideration of the unit.
Further, there is no document available on record to substantiate the claim
of the respondent. Accordingly, the claim of the respondent is rejected being
devoid of merits. Moreover, the authority observes that there is no
document on record from which it can be ascertained as to whether the
respondent has applied for occupation certificate or what is the status of

construction of the project. Hence, this project is to be treated as on-going
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project and the provisions of the Act shall be applicable equally to the

builder as well as allottees.

. Accordingly, the non-compliance of the mandate contained in section
11(4}(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession Le,,
30.05.2022 till valid offer of possession plus 2 months after obtaining
occupation certificate from the cumpetent authority or actual handing over
of possession whichever is aaftler. as per section 18(1) of the Act of 2016
read with rule 15 of the rules. Fnt'thﬂt bhE promoter is directed to handover
the physical pnssessmnrﬁf.;he.mhiﬂ_ct unit.complete in all respect as per
specifications menﬁpt;_l_-l.a_& in Eﬁﬁandai per provisions of section 17 of the
Act on making due payment E;,r the allottee, if any, and thereafter, the
complainant is uh]lﬁa&:d to take the possession within 2 months as per
Section 19 (10) of mm;:--zm&.

. The following table r.unt:]u&es fhe time per‘iud for which the complainant-
allottee is entitled to d&I.’lﬁ.@Ed possession charges in terms of proviso to
section 18(1) of the Act:

S.no. | Complaint no. | Due dﬁ’m ﬁhr of | Period for which the |
% Vof . possession | complainant is entitled to DPC |
]mml;nn
1. CR/5564/2023-4:30,05.2022 | Notvoffered’ | Wief. 30.05.2022 tll valid offer
il of possession plus 2 months
after pbtaining occupation
certificate from the competent
authority or actual handing over
of possession whichever is
i earller. | il
[ CR/5565/2023 | 30.05.2022 | Not offered W.ef 30.05.2022 till valid offer
of possesslon plus 2 months
' after obtaining occupation |
certificate from the competent
authority or actual handing over
aof possession whichever s
earlier.

s
Page 16 0f 18



33.

34,

HARERA Complalnt no, 5564 of 2023
- GUEUGMTJ’] and 5565 of 2023

G.IV Complainant is seeking remedy under section 8 of the Act to carry out
construction of the remaining development works by competent
authority or by the assoclation of allottees or in any other manner, as
determined by the authority.

The above-mentioned relief sought by the complainant was not pressed by
the counsel for the complainant during the pendency of the complaint or
during the arguments. The authority is of the view that the complainant’s
counsel does not intend to pursue the above-mentioned relief sought.
Hence, the authority has not raised any findings wrt to the above-
mentioned relief. ey

Directions of the authority

Hence, the authority hereby passes this order and issue the following

directions under section 37 :}flhe ;ﬁ.ct to ensure compliance of obligations

cast upon the promoteras per trh'e function entrusted to the authority under

section 34(f):

i. The respondent/promoter is directed “to pay interest to the
complainant against the paid-up amount at the prescribed rate of
11.10% p.a. for evéq-muﬁfﬁiﬁf_ delay from the due date of possession
i€, 30.05.2022 till valid offer of possession plus 2 months after
obtaining UECIIPEE'D[I certificate from the competent authority or actual
handing over of possession, whichever is earlier, as per section 18(1)
of the Act of 2016 read with-rule 15 of the rules. The due date of
possession and the date of entitiement of delay possession charges are

detailed in table given in para 32 of this order.

il. The arrears of such interest accrued from 30.05.2022 till the date of

order by the authority shall be paid by the promoter to the allottee
within a period of 90 days from date of this order and interest for every
month of delay shall be paid by the promoter to the allottee before 10

of the subsequent month as per rule 16(2) of the Rules. 5
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ili. The respondent is directed to handover physical possession of the

subject unit within 60 days of receipt of occupation certificate of the
project from the competent authority.

iv. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

v.  The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e, 11.10% by
the respondent/promoter which is the same rate of interest which the
promoter shall be liable t;u"!_r"gﬁq}rfthe_ allottee, in case of default 1.e., the
delayed possession charges as par section 2(za) of the Act.

vi. The respon dent,-"g.r't:-mﬁt:&r' =5h'all not. charge anything from the
complainant whichis not l:hﬂ parl: of the buyer's agreement or provided
under the Aﬁ’urdable Huu:ﬂng Policy, 2[}13"
35, This decision shaikmu_ﬁatlﬁ mutiandis apply to cases mentioned in para 3 of
this order.
36. The complaints stand disposed of.
37. Files be consigned to registey;

[.&ﬂlﬂk
Mem

Haryana Real Estate Regulatary Authority, Gurugram

Dated: 21.03.2025
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