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Complaint no. 2095 of 2023

Present: Adv. Chaitanya Singhal, proxy for Adv. Pankaj Chandola, I.d.

counscl for complainant, through VC.
Adv. Dhruv Mittal, I.d. counscl [or respondents.

ORDER

8]

Present complaint has been filed on 21.09.2023 by the complainant under
Scction 31 of the Real Estate (Regulation & Development) Act, 2016 (for
short Act of 2016) rcad with Rule 28 of the Ilaryana Real listate
(Regulation & Development) Rules, 2017 for violation or contravention

of the provisions of the Act of 2016 or the Rules and Regulations made

responsible to fulfil all the obligations, responsibilitics and functions
towards the allottee as per the terms agreed between them.,

UNIT AND PROJECT RELATED DETAILS

The particulars of the unit booked by complainant, details of sale
considcration, amount paid by the -complainant and details ol project as
provided in the complaint arc detailed in following table:

S.No. Particulars . Details

1. | Name ()_Iﬁc_projccl | SBI. City. Sz)l.;i'pat, I_,I_al‘}-fe'mu:

2. |Name  of the | M/s Senior Builders 1.td.
Promoter/Builder %
3. | Naturc of Project ' Present and Future Projeet
|
4. | Area ol the plot 260 sq. yds.
\
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B.

6.

9.

10.

1.

14.

.| Amount

RI:RA rcgiéfcrcd/ not |

registered

I.1censed/ not

Date of booking

Datc ol allotment

Date of Ilat/ Builder

Buyer Agreement

Deemed
Basic salc price
paid by

complainant

Offer of possession

datc ol

Not licensed
13.06.2006
Not allotted
Not exccuted
Not availablce
‘Not available
Rs.3,54,250/-

' Not offered

Complaint no. 2095 of 2023

FACTS OF THE CASE AS STATED IN COMLAINT FILED BY

COMPLAINANT:

In this casc, Sh. Sanjeev Gocel booked a residential plot measuring 260 sq.

yds. in the project of respondent namely, “SBIL. CITY™ at Sonipat,

Ilaryana by payment ol booking amount of Rs.3,54,250/- on 13.06.2006.

Receeipt 1s annexed as annexure P-1 at page no.10.

That complainant submits that respondent failed to give allotment of plot

to the complainant in spite of receiving a sum ol Rs.3,54,250/- as
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Complaint no. 2095 of 2023

advance. Iurther no builder buyer agreement is exccuted between the
complainant and the respondent till date. And till date respondents had
ncither refunded the money paid ncither by complainant nor given

allotment of plot to complainant and has been arbitrarily withholding the

moncy since the year 2006.

T'hat till date scveral attempts have been made on part ol complainant (o
rcach the respondents, but all failed and till date there has been no update

eiven to the complainant and neither possession is provided.

That there were numerous attempts made by complainant to contact the
respondent builder via phonc calls, however the numbers were cither not
rcachablc or out of service. Complainant submits that he s protected
under Scction 406 of IPC against such false promiscs as made by
respondents.

RELIEF SOUGHT:

In view of the facts mentioned above, complainant prays to reccive the
plot that was allotted or clse would like the initial provisional booking
deposit refunded with an additional interest of 24% p.a.

REPLY:

[.carncd counscl for respondents filed a short reply on 30.05.2024
objecting to the maintainability of the captioned complaint in the

[ollowing manncr:
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a. That that the instant complaint filed before the Hon'ble Authority is
not maintainable and is liable to be dismissed as the project that was
being carried out by respondents was scrapped and thereby the project
was never "ongoing" in terms of the proviso of Section 3(1) of the
Real listate (Regulation and Development) Act, 2016 (hereinalter to
be referred to as "the Act"). It is imperative to bring to the notice of
this IHon'ble Authority that the land on which the alleged project was
to be carried out, never came into the posscssion of the Respondents
as the samc was acquired by the Government of Ilaryana [or the
purposcs of development of Scctor 2, TTUDA, Soncpat. A casc
regarding the same is currently pending before the 1.d. Additional
District Judge, Sonipat being Rajesh Kumar vs. State of Haryana
and ors. bearing LAC No. 28/2021 which is now fixed for hearing on
07.03.2024. In the petition itself, it 1s catcgorically stated that the
allcged chunk of land could never come in the possession of
respondents as during the time of sale ol such land, the state of
Haryana started proccedings to acquire the same under the 1.and
Acquisition Act, 1894. It 1s the stand ol respondents that as the land
was ncver in their possession, the construction of the alleged housing
project could not have been carried out and thus the same could not be

considered to be "ongoing™ in terms of the Act.
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b. That it is also a scttled principle of law that the Act shall not be taken

C.

to retroactive in terms of its operation as has been decided by the
[Ton'ble Apex Court in the judgement of M/s Newtech Promofters and
Developers Private Limited vs. State of U.P. and Ors. etc. 2022 (1)
RCR (Civil) 357. Relevant portion of the same is being reproduced

here for the kind perusal ol the [on'ble Authority:

"51. Thus, il is clear that the statute is not retrospective
merely because il affects existing rights or ils
retrospection because a part of the requisites for its action

o, al the same

o

is drawn from a lime antecedent o its passin
time, retroactive statute means a siatute which creales a
new obligation on transactions or considerations already
passed or destroys or impairs vesied rights.

52. The Parliament intended to bring within the fold of the
statute the ongoing real estate projects in ils wide
amplitude used the term "converting and existing building
or a part thereof into apartments" including every kind of

developmental activity either existing or upcoming in

Suture under Section 3(1) of the Act, the intention of the

legislature by necessary implication and withoul any
ambiguity is to include those projects which were ongoing
and in cases where completion certificate has not been
issued within fold of the Act."

‘That the Act camce into force on 25.03.2016, whercas the RIERA Rules
came into force cven later, thercby applying the ratio ol the
alorcmentioned judgement. this [on'ble Authority has no jurisdiction
to try the present complaint and the same needs to dismissed without

carrying out any [urther proceedings.
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Complaint no. 2095 of 2023

REJOINDER TO REPLY FILED BY RESPONDENTS:
[.carncd counsel for complainant filed a rejoinder on 01.07.2024 (o reply
[iled by respondents and submit the following:

That by filing the reply, respondent company has conlirmed that they
were in the process of developing a township by the name of SBIL City
as can be verified from page no.16 and 17 of the reply.

That upon making the payment towards the plot, complainant time and
again approached the respondent company requesting for the posscssion
and further documentation, however, the respondent company never
bothered to provide any responsce to the complainant.

That respondent alter accepting an amount of Rs. 3,54,250/- [rom
complainant has failed to develop the project and handover possession.
[t is pertinent to note herein that in these 18 years, the respondent
company, with malalide intention, ncver bothered to update the
complainant about the status of the project and possession [or which
huge amount was accepted by them.

That by filing the present reply, respondent has challenged the
maintainability of the present complaint on the ground that the land over
which the project was to be developed has been acquired by the
Government, however, before filing the present complaint, the

respondent never updated the said status to the complainant nor came
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forward to provide alternate pot or refund the amount received by them
along with interest.
[t is to note herein that since the very beginning the respondent company
has ill intention to accept moncy from the allottees for their project and
then utilize the same for their own luxuries. Liven by filing the present
reply, respondent company does not express any intention Lo resolve the
sufferings caused to the complainant by providing the posscssion ol any
alternate plot or refund the hard-carned moncy of the complainant, but
they chose to keep silent on the said issucs and challenged the
maintainability of the present complaint on bascless and absurd grounds.
That even 1l it 1s considered that the said land has been acquired or in the
process ol being acquired by the government, respondent 1s stll liable to
repay the amount paid by complainant along with prescribed rate of
interest. It is a scttled law that a buyer shall not sulfer becausc of the
litigation or disputcs of the Promoter over the land of the project and the
ITon'ble Supreme Court has time and again held that the buyer is entitled
for alternate unit/plot or rcfund in those circumstances. The various
precedents of the THon'ble Supreme Court wherein it was held that the
person shall not suffer due to litigations of the Promoter are as under:

e M/s Newtech Promoters and Developers Pyt [td. Vs. State of UP

& Ors. Lite. (Civil Appeal No(s). 6745-6749 of 2021)

Page 8 of 18

(o




Complaint no. 2095 of 2023

¢ Pioncer Urban lLand & Infrastructurc l.td. Versus Govindan
Raghavan (Civil Appcal No. 12238 of 2018)

e lortunc Infrastructurc & Anr. vs. Trevor D'lLima & Ors., [(2018) 5
SCC 442];

e Abhishck Khanna & Anr. Vs. Irco Grance Realtech Pvt. Tid. &
Ors. (Civil Appeal No. 7615 o[ 2019)

o Kolkata West International City Pvt. T.td. Vs. Devasis Rudra, 11

(2019) CPJ 29 (SC):

@) That the respondent company has further stated in the said reply that

the present complaint is barred by limitation. It is submitted herein that
by no stretch of imagination it can be concluded that the present
complaint is barred by limitation and further, the cause of action of
filing the present complaint is continuous since. respondent has failed
to provide alternate plot or refund the amount paid along with interest
till date and thercfore, the cause of action in favour of complainant still
subsist and continuous.

At the same time, it is not out of the place that the 1.d. Authority is
discharging its functions under the capacity ol a quasi-judicial body
and not the "Court" and therelore, the provisions of the [Limitation Act
do not apply on the present complaint filed before the 1.d. Authority. It
is to note that the Hon'ble Supreme Court in the matter titled as

"Sukuru Vs. Tanaji (1985 3SCC 590) had held that the provisions of
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the Limitation Act only apply to the "Courts" and not to the application
and appcals belore the quasi-judicial ‘Tribunals or Authoritics. Similar
findings were given by the Hon'ble Supreme Court in the matter titled
as "MP Steel Corporation vs. Commissioner of Central Exercise
(Civil Appeal No. 4367 of 2004)" dccided on 23.04.2015.

That respondent has failed to comply with the relevant provisions of
the Act of 2016 and thus, liable to be prosccuted accordingly. It is a
matter of fact, that respondent is itscll responsible for the sufferings
caused to the complainant duc the delay in project and therefore,
complainant is cntitled for any similarly located alternate plot or refund
of the entire amount paid along with the prescribed rate of interest in
terms of scction 18 of the Real Estate (Regulation and Development)
Act, 2016.

That in the present case respondent has failed to placce on record any
rclevant document or cvidence which  [rustrates the claim  of
complainant to demand posscssion or return of the amount paid along

with interest.

ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT

AND RESPONDENTS:

During oral arguments lcarned counsel for the complainant and

respondents have reiterated arguments as mentioned in their writlen

submissions.
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ISSUE FOR ADJUDICATION:

Whether complainant is entitled to refund of the deposited amount along
with interest in terms of Section 18 of Act 0of 20167

OBSERVATIONS OF THE AUTHORITY:

The Authority has gone through the rival contentions. In light of the
background of the matter as captured in this order and also the arguments
submitted by both partics, Authority obscrves that complainant madc a
booking application on 13.06.2006 by payment of booking amount of
Rs.3,54,250/-. A plot measuring 260 sq. yds. was booked in favour of
complainant by issuc of reeeipt for the amount accepted by respondents.
IHowever no allotment letter or agreement for sale has been exceuted
between the partices.

Main grousc of the complainant is that cven after a lapsc ol approx. 18
years from the date of initial booking, respondents have ncither allotied
him any plot till date nor exccuted any builder buyer agreement despite
partial payment being made by complainant; also respondents have not
cven refunded the amount paid till date. And since respondents never got
posscssion of the plot on which they were to develop the project.
complainant wishes for refund of amount that lics in custody of
respondent in view of right under Scction 18 of the RERA Act, 2016.

On perusal of reccipt anncxed with the complaint at page no.10 of the
complaint book, Authority obscrves that respondents has accepted total

Page 11 of 18

apr =




15.

16.

Complaint no. 2095 of 2023

payment ol Rs.3,54.250/- for a plot admcasuring 260 sq. yds. towards its
“proposcd upcoming project” and issucd receipt  for the samc.
Respondents have not denied issuing the receipt for booking of the plot in
its reply. ‘Thus, the complainant is an allottee as she is the one in whose
favor the receipt was issucd.

The defence adopted by respondents in their reply is that since the project
land on which they had cnvisaged to develop the real estate project was
acquired by the state government and they never got the posscssion ol the
same, therelore, the project is not covered within the ambit of definition
of “ongoing project” and provisions of RERA Act, 2016 arc not
applicable to the present matter.

[lere, it is to be noted that there is an admission on part of the respondent
that they could not develop the project. as they did not get the possession
of the project land, meaning thercby that the respondent wanted o
develop the project, however they could not do so in absence of
possession ol land. Thus, admission on part of respondents makes it clear
that respondents without obtaining requisite approvals to develop the
project sold it off to innocent allottees including the complainant.
Authority observes that it is duc to such malpractice prevalent in the real
cstate scetor, especially during the first decade of 21% century that the
RIERA Act, 2016 was cnacted by the parliament. The preamble of RERA

Act, 2016 makes the intent of the legislature crystal clear that was to

Jo—
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bring transparency and accountability in sale and purchase of apartment/
plot or building in a real estate project. The RERA Act, 2016 aims at
protecting the rights and interests of consumers and it attempts to balancc
the interests of consumers and promoters by imposing ccertain
responsibilitics on both and cstablish symmetry of information between
the promoter and purchaser, transparcney of contractual conditions, set
minimum standards ol accountability and a [ast-track disputc resolution
mechanism.

Respondents in the present matter cannot be allowed to run away [rom
their obligation simply on the pretext that they never cven initiated the
development of the present and future project for which they had
acceptled booking amount from the complainant in the year 2006. I'urther
no provision of RERA Act, 2016 provides that the RIERA Act, 2016 shall
be applicable only to the “ongoing project”. The obligation (o get an
“ongoing project” registered with the Real listate Regulatory Authority 1s
only onc of the obligations of the promoter as provided under Scction 3
of the RERA Act, 2016. Tfurther Section 11(4) (a) of the RERA Act, 2016
provides that the promoter shall be obligated to fulfill all its obligations as
per the agreement for sale. In the present matter, respondents had
accepted a sum of Rs.3,54,250/- as booking amount {rom the complainant
and issued receipts for the amount collected as booking amount for a plot
admcasuring 260 sq. yds. in the present and future project. The receipt
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dated 13.06.2006 lcaves no room for any ambiguity and cstablishes that
there was an agreement for sale for a plot measuring 260 sq. yds. in the
present and future project of the respondent.

I‘'urther respondents have not placed on record any document to prove
that they arc not in the business of development of real estate project. In
fact respondent admits the fact that they could not carry out the
development works as project land got acquired by the state government
with respect to which court case is pending before court of 1.d. Additional
District Judge, Sonipat being Rajesh Kumar vs. State of Haryana and
ors. bearing LAC No. 28/2021. There is also nothing on record to show
that the receipts on record are fraudulent.

The obligation to give possession of plot measuring 260 sq. yds. still

remains unfulfilled, thus causc of action still continues. It is the matter of
fact that cven afier 18 years from the date of collecting the booking

amount, respondents have not developed the project nor there is a hope

that they would be able to give possession of the unit to the complamant.

aller such an inordinatce delay, complainant cannot be expected to wait

for respondents to sort out that issuc with government and then to hand

over possession of the unit.

Authority obscrves that duc to default on part of respondents (o hand over

posscssion of the plot even after 19 years, complainant docs not want to
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continuc with the project and wishes to withdraw from the same. As per
Section 18(1) of the RERA Act, 2016, complainant is at liberty to

exercise his right to withdraw {rom the project on account of default on

amount along-with intcrest. Ton’ble Supreme Court in the matter of
“Newtech Promoters and Developers Pvt. Ltd. versus State of Uttar
Pradesh and others ~ in Civil Appcal no. 6745-6749 of 2021 has
highlighted that the allotice has an unqualified right to seck refund of the
deposited amount if delivery of possession is not donc as per terms
agreed between them. Para 25 of this judgement is reproduced below:

“25. The unqualified right of the allottee to seek refund
referred under Section 18(1)(a) and Section 19(4) of the Acl is
not dependent on any contingencies or stipulations thereof. I
appears that the legislature has consciously provided this right
of refund on demand as an unconditional absolute right (o the
allottee, if the promoter fails to give possession of the apartment,
plot or building within the time stipulated under the terms of the
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in cither way not attributable to the
allottee/home  buyer, the promoter is under an obligation (o
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the

rate prescribed.”
The aforesaid decision of the Supreme Court scttles the issuc regarding

the right of an aggricved allottee such as in the present casc sceking
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rcfund of the paid amount along with interest on account ol delayed

project of the respondent, thercfore, Authority finds it to be fit casc for
allowing rcfund in favour ol complainant. As per Scction 18 ol Act,
intcrest shall be awarded at such ratc as may be prescribed. Rule 15 of
[ITRERA Rules, 2017 provides for preseribed rate of interest which is as
under: The definition of term “interest” is defined under Scction 2(za) of
the Act which is as under:

(za) "interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.
Lxplanation.-For the purpose of this clause-

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the alloliee,

in case of default;

(ii) the interest payable by the promoter to the allottee shall be
from the date the promoter received the amouni or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to
the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid:

Rule 15 of THREERA Rules, 2017 which is reproduced below for ready
reference:

“Rule 15: Rule 15. Prescribed rate of interest- (Proviso to
section 12, section 18 and sub-section (4) and subsection (7)of
sectionl9)

(1) For the purpose of proviso to section 12; section 18, and
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sub sections (4) and (7) of section 19, the "interest at the rate
prescribed" shall be the State Bank of India highest marginal
cost of lending rate +2%: Provided that in case the State Bank
of India marginal cost of lending rate (NCLR) is not in use, it
shall be replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending to the
general public”.

Consecquently, as per website of State Bank of [ndia i.c. https://sbi.co.in,
thc marginal cost of lending rate (in short MCLR) as on datc i.c.
11.02.2025 is 9.10%. Accordingly, the prescribed rate of interest will be
MCLR+2% i.c. 11.10%.

Accordingly, respondents will be liable to pay the complainant, intcrest
from the date amounts were paid by them till the actual realization ol the
amount. Ilence, Authority dircets respondents to  refund to  the
complainant the paid amount of X 3,54,250/- along with interest at the
ratc prescribed in Rule 15 of IMaryana Rcal listate (Rcegulation and
Development) Rules, 2017 i.c. at the rate of SBI highest marginal cost of
lending rate (MCILLR) + 2 % which as on datec works out to 11.10%
(9.10% + 2.00%) [rom thc datc amounts were paid tll the actual
realization of the amount.

.Authority has got calculated the total amount along with interest at the
ratc of 11.10% till the date of this order and said amount works out to

210, 88,866/- as per detail given in the table below:
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I’rrin’cipal | Dateof Interest Accrued till | TOTAL
Amount payment | 11.02.2025 (in Rs.) (in Rs.)

iy i - - ! - {
3,54,250 | 13.06.2006 |  7.34.616/- . 10,88.,866/- |

DIRECTIONS OF THE AUTHORITY

Ilence, the Authority hereby passes this order and issucs lollowing
dircctions under Scction 37 of the Act to ensurc compliance of obligation
cast upon the promoter as per the function entrusted to the Authority

under Scction 34(f) of the Act o 2016.

i) Respondent is dirceted to refund the entire amounts along with interest
of @ 11.10 % i.c. Rs. 10,88,866/- Lo thec complainant as specified in
the table provided in para 23 of this order.

(ii) A period of 90 days is given to the respondent to comply with the
dircctions given in this order as provided in Rule 16 of laryana Real
Iistate (Regulation & Development) Rules, 2017 failing which lcgal
conscquences would follow.

Captioned complaint is, accordingly, disposed of. I'ilc be consigned to

the record room after uploading orders on the website of the Authority.

CHANDER SHEKHAR

[MEMBER] [MEMBER]
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