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iy o

| ORDER'

1. The present cnmlﬂajnt; has been ﬂlﬂd by tl?e mplainants/allettess under
section 31 of the Rel Eit::tﬁ [Regulation and Deve Epment] Act, 2016 {in shott,
the Act) read with rqlr; 28  of the HElT'}I'ﬂl-l& R%l FEstate (Regulation and
Deveiopment) Rules, 2017 (in short, the Rules) for violation of section 11 (4}(a)
of the Act wherein it is inter alia prescribed that the promoter shail be
responsible for all obligations, responsibilities, and functions under the
provisions of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter-se them.
A.Unit and Project-related details:

7. The particulars of the project, the details of the sale consideration, the amount
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paid by the complainants, the date of propose d handing over of the possession,

Complaint No. 5941 of 2023 ]

and the delay period, if any, have been detailed in the following tabular form:

5. N.

Particulars

Details

1,

Harﬁe and location of the

 project

"ATS Marigold" at Sector B9A, Gur:gann.
Haryana

Nature of the project

Group Housing E::-lu'n}r

RERA registration

55 of 2017 dated 17.08.2017

Linft no.

2162, 16" floor, in Tower- 2

[Fa;e no. 25 of the complaint)

R
[ - g
Unit area admeasuring ;50 };5“511 ft.
ih e

' Lﬁ}ﬁper built-up area)

Allotment letter ;lﬁl;ad

J &

e [Phge EE.{SEm&mpialnt]

9*.1[! 1+

| Buyer agreeﬁfi;t i'&

t:l.'.'il { ] i

=T

o
f. i

(20.09.201% | |
(Page ﬁq ﬁ e complaint)
 Annexed bu}'}i executed

Possession C].EILI.EE{
8

T

6.2 Th&ﬂi&mpﬁr shall endeavor to complets
mnsrru:;ﬁ‘ng of the Apartment within 42

. hm;] mionths from the date of this Agree

period of 6 [six) month
Q’jﬁ_ﬁeﬁa "), subject always to tin
pnymén?‘u il charges including the basic
pr.fce,, :#m;.-', registration fees and ::1
charges né piriamd herein, The Company
send possession Notice and offer possession r:q

Apartment to the Applicant{s] as and when

the competent qu#mmy{:es}
[Page no. 40 of the com plaint)

o |

Due date of jjﬂssesﬁin;

75.,09.2018 | |

(Note; - due date of possession can be
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Eox) GUWGW Complaint No. 5941 of 2023
calculated from the date of agreemam
29.09.2014)
Note: A grace period 6 months is allowed
being unconditional.
10. | Sale consideration Rs.1,27,91,380/-
' (as per customer ledger at pg. 75 of reply)
11. | Amount paid by the Rs.53,75,000/-
complainant (as payment receipts at page 27-28 of
12. | Occupation certificate
13, | Offer of possession 3 - ]
s .' '
14. | Reminders/ ﬁéyeﬁd
letrer dated | &
15, Terminatmn‘ieugfdaned
1 . B :_.
i fl:l_ " j . -._.I 2
\. _f ] g‘
16. | Third -party rights Erﬂatﬂ'ﬁ“un ‘l]?"ﬁ"rEﬂE‘if
rF . 5 i
i : it (,;ﬁsstiﬂ% b{g.%_sppndent at page 08 ol reply)
L ¥ '- B i __.|_ L1

il | 1 i ¥ il |‘Il| '
B.Facts of the cumplalnﬁ!_ HY LXK '1~..']'u'1

3. The complainants have made the following submissions in the complaint:

a, The respondent had published advertisements of the project and invited

applications for allotment of residential apartments, The respondent

assures the complainants that they are in the process of developing a

project namely “ATS Marigold” art sector-894, Gurgaon. It was

communicated to the complainants that the pmiect will be ready for

possession within 42 months after execution of builder buyer agreement.
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b. On the basis of such representations of the Respondent and impressed with

their assurances and plans, the Complainant applied vide booking
application dated 02.07.2014and vide Allotment Letter dated 29.09.2014,
the complainants were allotted one residential apartment bearing no. 2162
on the 16t floor of Tower No. 02 having super built-up area of 199.74 sq.
mt. equivalent to 2150 Sq. feet which includes a built-up area of 169.08
sg.mt equivalent to 1820 Sq. feet to the complainants having a total sale
consideration of Rs. 1,28,30 Bﬁ Dj mq:ludmg EDC/IDC Charges and two
parking and also other: qh stm the prospected project at "ATS
MARIGOLD”, Sector-89A, ‘lfli{ﬁgﬂ:ﬁ%ﬁdru Gurugram.

¢. Till date 25-08- 21'}14 the cn&n?iainaﬁts have paid a huge amount of
Rs.53,75,000, That nnmp!amants wem gs.{ured that possession of allotted
unit shall be pbﬂﬁd&d within 42. mnnﬁz&’* fr?m date of builder buyer

agreement. : L 4

d. The payment plan agfeed o bemet the rfgs po ddent and complainants was
a construction lmkeglﬂnﬂtallment plan, WE‘I_EIEH'I certain considerable initial
payments are made tu th&bﬂllt.’f_éi: échpd}ng to construction stages within

the first 3-4 months and the“reﬁllamder in installments as and when certain

levels of mnst‘ru,jstli‘m ai‘e athmvﬂd {:-)'t‘ itnitiai:ed by the builder, but it is
submitted that the re:sp unr;l Ent h;we neuer rqlsed payment according to the
said plan. That on. 17- {}5 -2018 'the’ mspuﬁdeut has issued a reminder for
making payment of Rs. 63,44,603/- however in the said remu}:rler the
respondent had not mentioned the status/ stage of construction and when
complainants approached the respondent to know the status /stage of the
building then, no satisfactory answer was provided by the respondent,
thereafter the complainants have personally visited the site of project and

it was shocking for the complainants that the there was no such stage of
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construction for which the respondent issued the demand of Rs.

6:3,44,603 /- and the said concern was duly raised to the respondents,

e. On 02-12-2022 the respondent again has issued a reminder for making
nayment of Rs. 65,79,860/- along with interest of Rs. 58,26,827 /- total Rs.
1,24,06,687 /- but again the concern for construction stage was raised by
the complainants to the respondent and strictly refused to pay any amount
as the demand for payment was being raised was not according to the stage
of construction and also the tnmplalnants refused to pay any interest in
absence of any valid demﬂ]}d f;yn-r&,spundent’s side and the respondent
had shifted their default urﬁmmpﬁ nants’ part. That complainants have
raised the said concern 1o [hE ﬂﬂqundmt and opposed strictly with the
respondent, theraaﬁer o1 datéd ﬁﬁ ‘IG 2112% the respondent has issued
corrected demaPLE-fqr R, 74,55, E!E-L‘r,u" tdr1the complainant, but again on
question of prt}wcle possession the l‘ESﬁJDndﬂ?t is silent and not providing
any satisfactory rapl:,.r to the cnmplamam: 3

f. Complainants in {hg meanwhile repeﬂqﬂly ‘personally approached and
contacted the respundeﬂt a‘nd lts rEijﬁEntallvEE about the status of
construction/ possession, Whe keptun making bald promises, however at
no time did meyvﬁiaﬂfy 1.‘!1& sim-anun l::r}u!iiuwded any reasonable or
justifiable prlanat;fz for the mnrdmate dﬁlaj_g in giving possession. It is
respectfully submit
their life savings in the respondent’s project for securing a safe future for

that the cumplamﬂ‘n‘cﬁhlave invested a majority of

their family members and have dreamt of residing in their dream home;
which the respondent had portrayed.

g On 20-06-2023 the complainants had received a communication from the
respondent stating "OFFER OF POSSESSION | & RELESTkﬂ'JﬂN QF
CONVEYANCE DEED FOR THE APARTMENT NO, 2162" has hE‘?I’IiTEIZEI‘r%I'J
by the respondent for the project and under this notice respotident are

ﬁ/ Page5af t7
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demanding the balance amount of Rs. 74,55,860/- and complainants are
ready to pay the said balance amount and also ready to deposit stamp
charges and other charges to get conveyance deed in their favor, but on
enquiry it was informed to the complainants that due to tachnical reason
the conveyance cannot be executed in favor of complainants, but the
officials of respondent are pressuring the complainants to make balance
payment

for the registration of Emnxrgj‘jiﬁ{;@ deed but in reality, when the
complainants approached @W sndent for the same the respondent
denied it and said tha; c;;nve}rﬁnba c;leed eannot be done at this time.

That on 20.06.2023, tﬁe mmplamanﬁ&“h;gire recewed the offer of possession
for the allotted dnit from the bmlder, and E"-"El'l ready to pay the balance
consideration but.there is no hnp? that the respundr:nl: can execute the
conveyance deeE u} Faunr ufmmpl?mant& Thar complainants are ready to
pay entire halan::q mnmderatlunn but aub]gﬂlf to the immediate execution of
conveyance deed hytﬁe respﬂﬂden*t ;" hm!,der

It is submitted that the cnmplainanfs haue not got the possession of their
hnmefaparmcn%e%n aﬁer aﬂ mardlpate ::;h:#ay of over 05 }rjars and are
still waiting. .|
That in view of. ﬁe mun‘.ilnate delay in— L‘ving possession to the
complainants and further in absence of an actual date of handing over
physical possession of the said apartment (which is in breach assurance of
respondent and still, the complainant inter alia seek interest/
compensation for delay in handing over possession as per Section 18 of
RERA till the date of giving actual physical possession of the a"pmi*tment to

the complainants.

C. Relief sought by the complainants:
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4. The complainants have sought the following relief(s):

i

iil.

iv.

W

Direct the respondent to to withdraw the unjust and illegal demand which
is more than agreed consideration amount and to handover the actual,
physical and vacant possession of the Apartment hearing No. 2162 on the
16t floor of Tower No. 02in "ATS MARIGOLD", Sector-89 A, Village Harsaru,
Gurugram.

Direct the respondent to pay interest on delay possession charges at the
rate of interest as per Section 18 of RERA 2016 read with Rule 15 and 16 of
Haryana Real Estate {Regﬁl Stion ,ﬂgd Develppment] Rules, 2017 from

4 "\."Fl
October 2018 till the date o ? over actual physical possession of the

apartment to the co mp1a|namsr i
Direct the respunde.-n]t to. Exﬂnyi&the Eunve‘yance deed as per terms of RERA

L |

act in favor :}fcumplmnants. Eo . L

Direct the resp’rundem to- pa:-,a fn | amuunu r::i' RsS 00,000/~ as litigation

expenses. L o | . r ; .
Any other rehefwhkh this Hon' Iale ﬂutht:: rfh; rlee ms [it and just,

5. On the date -::fhcarmg, the. authurli'f Fxpralq;aﬂ to the respondent /promoter

about the contraventions as :i'ﬂeged to have been committed in relation to

gection 11(4) of th%ﬂ&%tﬂ -]jlﬁa;:;i g'l.ullgrﬂrl?qi tt?‘Filgead guilty.

D. Reply by the resl:éundﬂnt
6. Theres pﬂ-l’ldEﬂt had made the Fullm-.flng s.'ubmileLs in the reply:

ﬁ\/

a. The complainants, after checking the veracity of the project namely, ‘ATS

Marigold’, Sector 894, Gurugram had applied for allotment of an apartment
vide hooking appllf_aLmn form dated 02.07.2013. The co mplatnants had

agreed to be hnund by the terms and conditions of the br.::r.rlﬂng application

form.

b. That based on the said application, respondent vide its allutmentnffer letter
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dated 29.09.2014 allotted to the complainants an apartment no. 2162 on

the 16 floor of tower no. 2 having super built-up area of 1820 sq. ft. for a
sale consideration of Rs. 1,27,91,380/-,

¢, The respondent raised payment demands from the complainants in
accardance with the mutually agreed terms and conditions of the allotment
as well as of the payment plan. The complainants made part-payment out
of the total sale consideration and were bound to pay the remaining amount

.....

registration charges, stam,ﬂ’ é‘% Jﬁmce tax as well as other charges
payable along with it at the qﬁiﬁl stage.

d. The respondent vide: its Ie'g{ér -*-_EIEJ.IIEEI 11.10.2014, had requested the
complainants to srgn tym %ﬁﬁe&fuhﬁq Hm‘hﬂer buyer agreemcnt and to

g. The respnndent ﬂde its rﬁnimdarldated 13]‘,13 2015, had requested the
complainants to’ maHe the due pﬂ}ﬂh&l‘lt ﬁ::r tha net payable amount of Rs.
65,79,860/- due tﬂ he pmﬂ by 25 11 bﬂlﬂf }-ldwever the complainants failed
to remit the demaﬁde’d am,nm'rt J:lgspit; remmders dated 02.05.2015,
08.07.2016 and 26.08, Eﬂiﬁ‘senhhythe respcmclent to the complainants.

f. The respondent vi;:le its remmder dﬂtl‘i‘d 09.09.2017, requested the
complainants to mal-:E the, {iuq ?ayment [pr thﬁnet payable amount of Rs.
63,44,603 /- [exnlud‘mg baxes] Howwer, the ‘complainants failed to remit
the demanded amount despite reminders dated 14.03.2018, 04.04.2018,
17.05.2018 and 15.06.2018 and a final notice dated 11.07.2018 sent by the
Respondent to the complainants.

g. The respondent vide its mail dated 22.02.2018, requested the complainants
to clear all their dues along with the interest charges at the earliest and to

sign the copies of agreement and return to the respondent immediately.
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h. It is pertinent to mention here that timely payment of instalments within

the agreed time schedule was the essence of allotment. On account of non-
fulfilment of the contractual obligations by the complainants despite
several opportunities extended by the respondent, the allotment of the
complainants was cancelled and the earnest money was forfeited vide
termination Letter dated 13.08.2018,

i. Thereafter, the complainants approached the respondent and requested
the respondent to restore their allul:ment. The complainants also undertook

iqf_qngmf making payments of the instalment

et i
"'-'. o

to strictly abide by their ﬂhl}g

in a timely manner, Being E".=~ r-oriented company, the respondent

acceded to the said requ est nf ﬁzemepIamants Thereafter, the respondent
again repeatedly s&nt swerﬁlﬁuhcﬁ for termmatiun of allotment of the
unit in question ¢ dated 02.02:2020, 151 08.2021,11.01.2022 and 03.02.2022
and a final renuncler dated 02, 12 2022. Huwever the complainants have
miserably fmled*ttra malce payment ::-f uuta.ta ndmg amount.

j. After Eﬂmplﬂtlng J.ha cuusl:mctmn, then ;,éspundent vide its letter dated
11.10.2022, intimated thE; cumplﬂinantﬂ that their unit is ready for carrying
fit-out works and requesteﬂ them to complete the interior/fit-out work
within 3 months! ﬂn;facmunt‘infhunvmlﬁhneqtﬂfthe contractual obligations
by the mmpiama{lts despite several pppurtumtlea extended by the
respondent, the. allotment ‘of the cﬂmp'[anmnts was cancelled and the
earnest money was forfeited vide termination Letter dated 06.04.2023.

k. From the aforesaid terms of the buyer’s agreement, it is evident that the
construction was to be completed within a period of 42 months from the
date of the agreement and the same was subject to the occurrence of force
majeure conditions, The possession of the unit was to he handed over to the

complainant only after the receipt of the Occupation Certificate from the

concerned authorities. It is pertinent to mention here that the respondent
Page 90f17
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has already completed the construction of the tower in which the unit

previously allotted to the complainants is located and the photographs of
the same are attached.

. After the completion of the construction, the respo ndent had applied for the
grant of the Occupation Certificate vide application dated 26.08.2022. After
scrutiny, the concerned authorities granted the occupation certificate for

the tower in question only on 16.06.2023 and the respondent offered the

possession to the cnmplamant ;m 20.06.2023.

s
1

%
u}ﬂn to take the possession of their unit

'-.h-‘. 1.

m. The complainants had heen ’i: '
after payment of the amount dueand fulfilment of the requisite formalities
vet the cumplainants did not d,ﬁ s?*’qha respn ndent was constrained to send
reminder dated 27, [ITEEIH [ﬂI-l:mﬁ!’E&" by ﬁﬂa] reminder dated 06.10.2023 to
the complainants. . T

n. It is pertinent té: mentmn here that tlmei}r payment of instalments within
the agreed time ﬁﬁl{edule was the essence ofallotment. On account of non-
fulfilment of the {h“'cr.:mtrat:mal -::rbltgamms i:-y' the complainants despite
reminders sent by the respn“‘nﬂtnt. ﬂ'.re aﬂn‘tme nt of the complainants was
cancelled and Ehe earnest money" “Was furfmted vide termination Letter
dated 07.11. 2023 WA YR .-: 1;,,

0. The r:nmplamants @re real estatﬂ mvgs!r:,cnrs whn:: had booked the unit in
question with a ‘l.riaﬂr to earn quick’profitind i $hort period. However, their
calculations went wrong on account of slump in the real estate market and
the complainants did not possess sufficient funds to honor their
commitments. '

p. Since the allotment of the unit stood terminated and cancelled, the
complainants are now not left with any right, tittle or interest in the

previously allotted unit. Therefore, the complainants are not at all entitled
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to the reliefs sought in the present complaint. The complaint being an abuse

of the process of law is liable to be dismissed.

7. Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided on the
basis of those undisputed documents and submissions made by the parties.

E. Jurisdiction of the Authority:

8. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the presr;n!c_ﬁ_mmplaint for the reasons given below,

E.ITerritorial jurisdiction &0 %

| el e
9, Asper notification no. 1{92}2&?}& CPdated 14.12.2017 issued by Town and
=l

Country Planning Departiient; gelﬁ jll.ll‘liéﬂil:ﬂl]ﬂ of Real Estate Regulatory
_] .".:'.. e ._.'.;' ._-...r ey, W : -..- .- .
Authority, Gurugmm.aé}r;g"-lI_hﬁﬁ;ﬂfg‘fﬁ}{ﬁﬂn@ﬂam District for all purposes
I... E;-J / I :_-..-:_.E.-_:-_::-:"' ] | ;.-...I -
with offices situ ateql’_in-—ﬁurugra?n.!in ﬂ:g present case, the project in question

is situated within thé I:]Jianning--at;eé‘}bi’__ﬁu@fgyam district. Therefore, this

authority has complete territorial jurisdiction {'h:r deal with the present
> H 01 RS
Enmplaint' I" : it --. ] 1 E ;‘j ' :Tl" |

W - _ i l.". _I‘ 'F

E. I Subject-matter jurisdiction”, =~
10. Section 11(4)(a) of the Act 2016 provides that the promoter shall be
responsible to the al]_,ptt:-l{ze aspt’:ll‘rhfs%agl' &Q?Elf*i?r sale. Section 11(4)(a) is

reproduced below h n ¥
..‘ﬁecﬂnnllf-#i[uj- 40l ¢ A\

! n
i
Be responsible Jor all ub!ay-:rﬁnns. }éspaﬁsfbifftles, and functions under the
provisions of this Act or the rules and requlations made thereunder or to the
allottees as per the agreement for sale. or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or bufldings,
as the case may be, to the allotiees, ar the com rm_:ﬁ areas to the association
of allottees or the competent authority, as the cise may be;

section 34-Functions of the Authority: _

34(f} of the Act provides to ensure com pliance with the obligations cast upon
the promoters, the allottees, and the real estate agents under this Act and
the rules and regulations made thereunder.
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Hence, given the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-com pliance of
obligations by the promoater leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants at a later stage.

Findings on the objections raised by the respondent:

F.I Objection regarding complainants being investors.

12

The respondent has raised an objection that the complainants are investors
and not consumers. Therefore, they are not entitled to the protection of the Act
and also not entitled to file lq'l:u: Eagn,'p}q_lnt under section 31 of the Act. The

. MEELS

respondent also submitted thigﬂ J6 nreamble of the Act states that the Act is

b o
bt S

enacted to protect the interest of tm:lsumers of the real estate sector. The
authority observes that the ﬁspﬂnﬁ%nt is -:prrect in stating that the Act is
enacted to protect, tlm inter E‘..'.;.t. ﬂ[" cunsumers ufthe real estate sector. It is
settled principle niIk mllérprﬂtal:mn Lhat the prea.mhle is an introduction of a
statute and states rrr'rqin ains & uhwcﬁﬁ ﬂ-[‘enact;njg 1 statute but at the same
tme the preamble carsry,ﬂt be used to defeat the enagting provisions of the Act.
Furthermore, it is pemne‘m}tu note’ thaL an}f aggrieved person can file a

complaint against the pmmc'-ter |f,the¢§rnmﬂter contravenes or violates any
provisions of the ﬂ-l.':t.lﬁﬂ‘ rules or re Iatmqs nﬁﬂe thereunder. Upon careful
perusal of all the ter Ins and EGI’[d!ﬂDI]E of the bujrer s agreement, it is revealed
that the {:umplama\its are bu;,hers and pa;d a'total price of Rs.53,75,000/- to the
promoter towards purchase of an apartment in its project. At this stage, it is
important to stress upon the definition of term allottee under the Act, the same

is reproduced below for ready reference:

“2(d) “allottee" in relution toa real gstate project means the person to whim
a plot, apartment or building, as the case may be, has been allatted, sold
(whether as freehold or leasehold) or otherwise transferred by the promoter,
and includes the person who subsequently acquires the said allotment
through sale, transfer or otherwise but does not inciude a person o whom
such plot, apartment or building, as the case may be, is given on rent. ]:
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13

The view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the apartment application for alletment, it is crystal clear
that the complainants are allottees as the subject unit was allotted to them by
the promoter. The concept of investor is not defined or referred in the Act. As
per the definition given under section 2 of the Act, there will be "pro moter” and
"allottee” and there cannot be a party having a status of "investor”. Thus, the
contention of promoter that the allottees being investors are not entitled to

protection of this Act also stands rejected.

G. Findings on relief sought by T.!IEI %qm[p!_aitnants
e ra Aty _
G.1 Direct the respondent to to pnﬁ;'iﬂtgrbﬁ on delay possession charges at the

14.

15.

16.

rate of interest as per Section fB;quﬁHA 2016 read with Rule 15 and 16 of
Haryana Real Estate {Rpﬁﬂalﬂﬂlﬁfﬂ.ﬁ?ﬂﬂt]ﬁpﬂienﬂ Rules, 2017 from October

2018 till the date of haudiﬁgnwﬁ-ac(}iﬁ]pﬁ}'sinﬂ possession of the apartment

to the complainants © e eF L ek
The complainants .*.'rcrer#'l allotted a umit in Ehlé?-j_;rnie-:t of respondent "ATS
Marigold” in at sectftpc'ﬂé A, Gurgaon vide allotment letter dated 29.09.2014 for
a total sum of Rs.i,z?;'}ijﬂﬂ;{‘-- The{ hu;,relr"s-;;igreem ent was executed on
29.09.2014 itself and"ﬂi;tigﬁﬁ]p!?ingnt%gmrlﬁ:? ;p'aying the amount due against
the allotted unit and paid'a fotal sum ofR5,53,75,000/-,

The respondent vide letters d;-fit-;;dialﬂa._zp?iaﬂ 02122022, 22.07.2023 and
06.10.2023, raised (demand for dug instalment which was due as per the
payment plan opted by the c::nlinpl,_ain'_altr'rt'ﬂfkgz::;s;mng several reminders for
payment of ﬂutstanding!ﬂ'ués,' the rés‘ﬁn‘n;iént.'lsshﬁd a final demand notice on
06.04.2023 and finally terminated the allotment of the unit on 07.11.2023 on
failure of payment of outstanding instalments.

The complainants-allottees are under an obligation to make payment of
outstanding dues as agreed between the parties vide agreement dated
29.09,2014. As per section 19(6) of the Act of 2016, every allottee who has

entered into an agreement to take an apartment, plotor building under section
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13 is responsible to make necessary payments in the manner and within the
time as specified in the said agreement. In the present case, the complainants-
allottees have not complied with the terms of the agreement as the
complainant despite issuance of several reminders by the respondent had only
remitted 42% of the sale consideration. The respondent obtained the
occupation certificate on 16.06.2023, and an offer of possession was made on
20.06.2023. The termination of the unit was subsequently effected due to the
complainant's defaultin failing to p;ay the outstanding dues associated with the
unit. Consequently, the cancel[aﬁqg uf !;he unit, dated 07.11.2023, is hereby
i et |

stands valid. ﬂmﬁ.k:; i

17. The respondent in its reply q‘rﬂ:ended that as the relief sought by the

18.

19.

A

complainant in the com plamt |5’1:|m:_ n'?,aml:a lnal'::-le- due to cancellation of the unit
on 07.11.2023, however; no arn:ant.has beenrefunded till date.
Now when the mmplamants apprpached 1:|1E Authority to seek delay
possession charges am:i pﬂSSESSJ,ﬂIl,,Jt is uh;erved that the unit was terminated
due to default on part of the mmplmnjants Since the third-party rights
pertaining to the unit has almady been. cre;ated on 07.03.2024 and no alternate
unit is available for allotment, the ﬁuthtrrlty is of view that a promoter cannot
retain the amount p,r;m:k by 1 the nnmplamantaaftg ﬁthﬂ unit got terminated and
the complainants herein are entltled Em' refu nd aﬁ:er deduction of earnest
money under clause 10.4 (i) of BBA, the respiu ndent-builder is entitled to
forfeit the earnest money of the total sale consideration. The relevant portion
of the clause is reproduced herein below:

“The Developer shall, out of the entire amounts paid by the buyer to the

Developer till cancellation date, forfeit the entire Earnest Money and any other

dues pavable by the Buyer including interest on delayed payments as specified

in this Agreement”

The issue with regard to deduction of earnest money on cancellation of a
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contract arose in cases of Maula Bux VS. Union of India, (1970) 1 SCR 928
and Sirdar K.B. Ram Chandra Raj Urs. VS. Sarah C. Urs., (2015) 4 5CC

136, and wherein it was held that forfeiture of the amount in case of breach of

contract must be reasonable and if forfeiture is in the nature of penalty, then
provisions of section 74 of Contract Act, 1872 are attached and the party so0
forfeiting must prove actual damages. After cancellation of allotment, the flat
remains with the builder as such there is hardly any actual damage. National
Consumer Disputes Redressal Co mmissions in CC/435/2019 Ramesh

Malhotra VS, Emaar MGF Land. Limited (decided on 29.06.2020) and Mr.

:I'r-j"‘ "I:.-: 1.5
Saurav Sanyal VS. M/s IREO Pri ate Limited (decided on 12.04.2022) and

L o,
followed in CC/2766/2017 in cﬁég titled asjayant Singhal and Anr. VS. M3M
India Limited decided on Eﬁﬁ?ﬁﬂ;';:fhald-_that 10% of basic sale price is a

e i

reasonable amountito be forfeitediin themname of “earnest mo ney”, Keeping in

view the principles laid down in'i:he_.' first two cases, a regulation known as the
Haryana Real Estate Regulatory &pﬂﬁnrif}r Gurugram (Forfeiture of earnest
money by the builder) Regulations, 11(5) 42018, was farmed providing as
under-

“5, AMOUNT OF EARNEST MONEY

Seenario priorto the Real Estate { E{E&}Hq'yﬁ_gs and Development) Act, 2016 was
different. Fraugs were carried out Without any [fear as there was no law for the
same but now, in view af the above facts and taking into consideration the
judgements of Hon ble Natianal Consumer Disputes Redressal Commission and
the Hon'ble Supreme Court of India, the authority is of the view that the
forfeiture amount of the earnest money shall not exceed more than 10% of
the consideration ameunt of the real estate i.e. apartmen t/plot/building
as the case may be in all cases where the cancellation of the flat/unit/plot is
made by the builder In a unilateral manner or the buyer intends to withdraw
from the project and any agreement containing any clouse contrary to the

aforesaid regulations shall be vold and not binding on the buyer.”

20, Keeping in view the law laid down by the Hon'ble Apex court and provisions

of regulation 11 of 2018 framed by the Haryana Real Estate Regulatory
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Authority, Gurugram, the respondent/builder can’t retain more than 10% of

cale consideration as earnest money on cancellation but that was not done. So,
the respondent/builder is directed to refund the amount received from the
complainants ie, Rs. 53,7 5,000/- after deducting 10% of the sale
consideration and return the remaining amount along with interest at the rate
of 11.10% (the State Bank of India highest marginal cost of lending rate
(MCLR] applicable as on date +2%) as pres cribed under rule 15 of the Haryana
Real Estate (Regulation and Development] Rules, 2017, from the date of
cancellation i.e, 07.11.2023 nﬂth’eﬂg‘glfual date of refund of the amount within
timelines given in rule 16 of l:h% ar

G.1I Direct the respondent to withdraw the unjustand illegal demand which is more
than agreed mnslﬂemﬁqﬁ-'amﬁﬁﬁt%ﬁj;b'is;ﬁiq;e than agreed consideration
amount and to handover the actual, physical ‘and vacant possession of the
apartment bearing No. 2162 on the 16™ floor of Tower No. 02 in "ATS
MARIGOLD", Sector-89 A, Village Harsaru, Gurugram

G.III Direct the respondent to execute the conveyance deed as per terms of RERA act
in favor of complainants .

21. As the Authority is allowing the refund of the paid-up amount along with
interest as mentioned in para 44, all ah_u_f,iie sought reliefs by the complainant
becomes redundant, : ' .

G.IV Direct the respundéitt.ﬁajr a"ig aﬁ:&urﬁ.ﬁf R:QE.E;QEI-,'IIQ{) /- as litigation expenses.

22. The complainant is seeking reliefjw.rt campensation in the afores aid relief,
Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech
Promoters and Developers Pvt. Ltd. V/s State of UP & Ors. Supra held that an
allottee is entitled to claim compensation under sections 12, 14, 18 and section
19 which is to be decided by the adjudicating officer as per section 71 and the
quantum of compensation shall be adjudged by the adjudicating officer having
due regard to the factors mentioned in section 72. The adjudicating officer has

exclusive jurisdiction to deal with the complaints in respect of compensation.
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H, Directions issued by the Authority:
93, Hence, the Authority hereby passes this order and issues the following .

directions under section 37 of the Act to ensure compliance with obligations

cast upon the promoter as per the functions entrusted to the Authority under

section 34(f) of the Act of 2016:

. The respondent is directed to refund the paid-up amount of Rs.
53,75,000/- after deducting the earnest money which shall not exceed the
109 of the sale considera ncm c-f Rs. 1,27,91,380/- along with the interest
at the prescribed rate i.e, ‘ﬂ, fqn the such balance amount from date
of cancellation i.e, 07.11. E%tgﬂ@:mal date of realization.

. A period of 90 days is giubnﬁ r;n tpﬂ respondent to comply with the
directions given,in this Eu dEr ],'Tﬂ hng whlc.h legal consequences would

i ::_" I'-’

fﬂl |'EI-W :.. .E; ' ::' T

> .

24, Complaint stands djsEu%Ed of] '
25, File to be consi gned E;g theragﬂtry

L

.-.__ --_: :| II 8 '.I_T"_ F ‘.‘.! = Iﬁ,)
Dated: 02.01.2025 P_—— L (Vijay ar Goval)
e A LD Ry i Member
A : b % Haryana Real Estate
\

I 1] Regulatory Authority,

‘I.. -y | . | : r, | «4 i |
» . Fiv N Gurugram
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