Complaint No. 3223 of 2023

&2 GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : | 3223 0f 2023
Date of complaint : 112.07.2023
Date of order : 1 29.01.2025

Dr. Mrinal Pahwa and Dr. Archana Rautela,
Both R/0: A-002, Raheja Atlantis, Sector 31-32A,
Gurugram. Complainants

Versus

M/s Landmark Apartments Private Limited
Regd. office: Landmark House, Plot No. 65,

Sector-44, Gurugram-122003:" | © Respondent

CORAM: 8 ]
Ashok Sangwan _ Member

APPEARANCE: =

Ramit K Lalit (Advotqiatg)' I | Complainants

Amarjeet Kumar (Advocate) | Respondent

The present complaint has been ﬁled by the complainant/allottees under
Section 31 of the Real-Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

uv/
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Unit and project related details

The particulars of the project, the

Complaint No. 3223 of 2023

details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession

and delay period, if any, have been detailed in the following tabular form:

S. Particulars
N.

Details

1 Name of the project

Landmark Cyber Park, Sector 67,

Gurugram
b Total project area 8.3125 acres
3. | Nature of the project Cyber Park

4. DTCP license no. andf
validity status

111.05.2020

97 0f 2008 dated 12.05.2008 valid up to

5. Name of licensee

‘M/s Landmark Apartments Pvt. Ltd.

6. RERA Registered/ not

Reglstered vide no. 61 of 2019 dated

registered '25. 1:1£2019
7. | Unit no. & 29A ‘Ground Floor
(page 33 of reply)
8. | Unitareaadmeasuring | 530 sq:ft
(Super area) (page 33 of reply)
9. | Builder buyer’s | 18.11.2022
agreement | (Page 41 of complaint) |
10. | Settlement agreement. |25.02.2016
_| (page 26 of reply)
11. | MoU 25.02.2016
(page 29 of reply)

12. | Possession clause as per
MoU

4. “That the Developer/Company

“contemplates to handover the unit
within 18 months from the date of
execution of this MoU." |

13. | Due date of possession

25.08.2017
[Calculated as per possession clause]

14. | Total sale consideration

Rs. 71,76,200/-

refund

(Page 56 of complaint)
15. |Amount paid by the|Rs.41,40,000/-
complainant (Page 27 of reply)
16. | Occupation certificate 26.12.2018
(Page 35 of reply)
17. |Legal notice seeking |25.03.2023

(page 58 of complaint)
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GURUGRAM
Facts of the complaint:
The complainants vide complaint as well as written submissions dated
10.12.204 have made the following submissions: -
That the complainants in July 2012, booked a retail space admeasuring
460 sq. ft. on the 2nd Floor in an IT Park being developed by the
respondent named “Landmark the Outlet, at Sector 67, Gurgaon under
the assured return scheme. Pursuant thereto, a memorandum of
understanding dated 20.07.2012 was executed between the parties in
respect of the said retail space?of a total agreed basic sale price of
Rs.9000/- (Approx.) per sq. ft. ampuntmg to a total sale consideration of
Rs.41,40,000/-, paid by complamants upfront at the time of signing of the
MoU duly received by the respondent :
That in terms of the said MoU, the complainants received the assured
return for eighteen months from the respondent, amounting to
Rs.6,70,680/- till 31. 1222013 Howevéi' thereafter, since January 2014,
the respondent 1llegally stopped the l:ayment of the assured
returns. Further in te-rms of thg_ MoU, the :respondent was to deliver
possession of the purchased retail space to the complainants within 3
years from the date of signing of the MoU. However, as it turned out, the
construction of the project did not'even commence within the stipulated
3 years. Hence, the respondent intentionally duped and cheated the
complainants, by neither paying the assured return instalments and nor
delivering the possession in time. With the project nowhere near
completion, left with no option, the complainants issued a legal notice on
30.09.2015, to the respondent calling upon it to refund the amount paid
by the complainants along-with interest and arrears of assured return
instalments with interest and compensation for the harassment caused
to them. However, the respondent refused to refund the amount, but

advised the complainants that the principal amount paid by him can be
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adjusted towards the cost of a unit at another project of it named
“Landmark Cyber Park” at Sector 67, Gurgaon, the construction of which,
is atan advanced stage and which is expected to be offered for possession
within a period of 18 months. As the complainants had no other option,
they agreed with the suggestion and shifted their allotment to the
aforesaid project in which they were allotted space measuring a tentative
super area of 530 sq. ft., in respect of which the parties have executed a
memorandum of understanding dated 25.02.2016. The basic sale price of
this unit was much higher at Rs.67,49,550/- and therefore the principal
amount of Rs.41,40,000/- was: aéjhsted against 61% of the basic sale

! ,_anc% ofRs 26,09,550/- was to be paid
at the time of offer of pos_sesm‘,on,:,‘_ inv\ternils of the said MoU dated

25.02.2016. [/ Sa \

price of this unit, and remalnmg

That as per the new MoU the respondent promised to handover the unit
within 18 months from the date of execution of MoU failing which the
respondent was liable'to refund the entire principal amount with interest
@18% per annum. However, {:,r._}_ the utter shock and surprise to the
complainants, the respondent’ again 'faliled to adhere to the
written/ contractualgét«)hligation agreed by therespondent under the MoU,
by not giving the pﬁgf;séSsion*'oﬁ"fﬁ% said unit'to the complainants within
the stipulated time:; Fo |

That, failing to evoke any response from the respondent, the
complainants finally requested the respondent in the month of March
2018 to cancel their allotment and refund the entire principal amount of
Rs.41,40,000/- paid by them, with interest as applicable. The
complainants approached the respondent through its officials several
times personally and telephonically, requesting for refund, but it refused

to pay any heed to the request of the complainants.
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That in the month of January 2021, the respondent informed the
complainants that the unit is ready for possession and insisted upon
them to take possession, despite of the complainants’ long-standing
request to cancel his allotment and refund| the principal amount with
interest as applicable. Beginning the month of April 2022, the respondent
started sending demand notices to the complainants for payment of
balance basic sale price, maintenance/advance maintenance charges,
holding charges, fire-fighting changes, development charges, IFMS
charges etc. In the month of November 2022, when the complainants
personally met official of the re%pondent to request for refund, they
orally agreed to refund the amount representmg that the complainant is
required to sign a builder buyen agreement in respect of the allotted
space, as a part of formallty to apply for refund Believing upon their
representation, the cornplamants signed the builder buyer agreement on
18.11.2022 in good falth after which they had promised that the refund
will be initiated soon: However the complaxLants never heard from the
respondent thereafterand tilldate. W,

That the complainants also sent a legal ncIJtice to the respondent on
25.03.2023 calling upon it to refund the entire paid-up amount with
interest @18% alongwith Rs.10,00,000/- towards legal expense and
compensation. However, the respondent ignored the same and chose to
not respond to the same.

That the respondent is liable to refund the entire amount of
Rs.41,40,000/- along with interest @18% per annum for the period
commencing from 20.07.2012 (the date of payment) till the date of actual
refund by the respondent along with legal expense and compensation for
mental harassment. The interest is also being claimed since the
respondent has used and enjoyed the monies which legally belong to the

complainants and has either earned interest thereon or has saved
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interest and has additionally denied the complainants their opportunity

to earn interest on the said amount and has exposed the complainants to
interest loss to that extent.

VIIL.  That the respondent has claimed to have obtained the occupation
certificate on 26.12.2018, however, the respondent never offered
possession of the unit since the actual condition of the building or the unit
was not fir to be occupied.

IX.  That the respondent has submitted that the complainants had already
taken the possession of the- umt m terms of the agreement dated
18.11.2022. Perusal of the BB;}'
never handed over to the comp[am‘zzé%%é Clause 3(e) and 3(g) of the BBA

contradicts itself at several placesms— -vis the possession.

vg‘ats that the actual possession was

X.  Thatthe respondenbhas pleaded that complqmants has failed to fulfil the
obligations in terms of the memorandum of understanding dated
25.02.2016 executed between the parties, It is submitted that the
complainants cannot be expected to keep IJnaking payments and wait
indefinitely for possession of the unit espeCIalIy when there is nothing in
foresight. The complainants m %is case have been requesting the
respondents since the month ofMa.rch 2018 to cancel their allotment and
refund the entire prin%pal amoun‘t of Rs.41,40,000/- paid by them with
interest as applicable, there is no questm_m of making any further
payments.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s):

a) Direct the respondent to refund the paid-up amount alongwith interest
@18% per annum from date of payment till its realization.

b) Direct the respondent to pay to the complainants a sum of Rs.8,28,000/-
towards the arrears of the assured return installments for the months of
January, 2014 to August 2015 in terms of the MoU dated 25.02.2016
alongwith interest thereon @18% per annum.

Page 6 0f 20 ¥
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c) Litigation cost.
On the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to
section 11(4)(a) of the Act to plead guilty or not to plead guilty.
Reply by respondent:
The respondent vide reply dated 13.09.2024 contested the complaint on
the following grounds:
That the complainant with a sole motive to invest and for gains filled the
application form dated O08. 06. 2012 and thereafter entered into a
Memorandum of Understandlng &ﬁted 20.07.2012 and booked a unit in

“Landmark The Outlet” admeas'ul%’l k
of the said Memorandum -of Understandlng, {the respondent had to pay

'O sq, ft. That as per the clause 4

Rs.41,400/- as assured return p&n«mcmth pa?rable quarterly till the date
of possession or 3 yearswhichever is earlier. The respondent has already
paid an amount of Rs.6,70,680 /- as assured return to the complainant.
That thereafter in the year 2016 in orderl to increase the gains, the
complainant surrendered/cancelled the umd allotted to them under the
Memorandum of Understandmg dated 20.07.2012 and opted for a bigger
unit in “Landmark Cyberpark”, It.i is unperatrve to mention here that in
this regard the complamant execui:ed a settlement agreement dated
25.02.2016. It is also" fsubml];t_edr. that as: per the clause 4 of the said
settlement agreement, the pending assured return was fully settled and
satisfied. Also, as per the clause 9 of the said settlement agreement, it was
categorically mentioned that this settlement agreement supersedes all
the previous MoUs. The complainant while entering into the settlement
agreement was well aware that the respondent has already applied for
the occupation certificate of the project.

That a Memorandum of Understanding dated 25.02.2016 was executed

for allotment of space admeasuring 530 sq. ft. and in lieu of the increased
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space promised the respondent to pay a sum of Rs.26,09,550/-. It is
pertinent to mention here that amount of Rs. ;4 1,40,000/- paid earlier got
adjusted under the present Memorandum of Understanding dated
25.02.2016.

That thereafter as the space allotted to t;lhe complainant under the
Memorandum of Understanding dated 25.021!2016 was ready for handing
over, the respondent wrote allotment cum demand letter dated
15.01.2019 to the complainant to clea!r the pending dues i.e.
Rs.26,09,550/- to enable the prﬁﬁes’s- of handing over the unit as the
respondent company had alread}?,appﬁed for the occupation certificate
on 17.04.2015 and had received ﬂ%’e occupatlon certificate of the project
way back on 26.12.2018. Howevewthe sald request of the respondent
was never adhered 609 o \ 5" 1

That thereafter se%ral mtl,;natlon letters/request letters dated
21.05.2018, 18.04:2022, . 04.05.2022, 07.06.2022, 05.07.2022,
05.08.2022, 05.09.2022 and 05.10.2022 werl written to the complainant
but to no avail. ' | N
That as complainant promised to pay the resplondent the due amount, the
respondents executed a builders buyers agreement dated 18.11.2022 in
favour of the comp]-aiﬁ%nt. It is i}'i'lpérative to mention here that at the
time of signing the builder buyer’s ag‘reerﬂent dated 18.11.2022, the
complainants had already taken the possession of the space allotted to
them under the Memorandum of Understanding dated 25.02.2016.
Relevant extract of the builder buyer’s agreement dated 18.11.2022 is
reproduced herein below:

“3. Possession of ‘the said unit’
a) That the said is ready for handover in all respect as bare shell and
the possession of the said/IT space shall be deemed handed over
to the allottee after signing of this agreement.”

Page 8 of 20 -
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That the complainants never adhered to their promise to pay the balance
amount due along with additional changes for which the respondents
were constraint to issue several intimatiPn/reminder letters dated
05.03.2023, 05.04.2023, 05.05.2023, |05.06.2023, 05.07.2023,
05.08.2023, 05.09.2023 05.10.2023, 05.11.2023, 05.12.2023,
05.01.2024, 05.02.2024, 05.03.2024, |05.04.2024, 05.05.2024,
05.06.2024, 05.07.2024, 05.08.2024 and 05.(%9.2024 to them.

That as the complainants despite taking possession of the space, did not
make the payment of the leglt:mate dues of the respondent, the

respondent is actually the

ﬁg‘éd% one, It is further respectfully
submitted that the present corr;;lail;t filed by the complainant is a gross
abuse of law and the sa‘me is hal:ﬂe to be. dlsmiussed

That the complainantis praymg-fqrwthe relief of "assured returns" which
is beyond the jurisﬁi%tion of this Authority. [t is further submitted that
the legislature nevér-gntended to make the provisions of the Act effective
retrospectively and' féiriﬂactiveiy applicable] to cover the units already
sold prior to the comfhfshéémen_t of theAct. :Thus the provisions of the
Act cannot be made applicable, 7/

That the complainant has failed to fulfil the|obligations in terms of the
memorandum of unde?strandinéd‘a"ted 25.02.2016 executed between the
parties and is trying to take the benefit of its own wrong. Despite several
letters, the complainants did not co'me forward and did not make the
payment of the dues/charges. It is necessary to mention that the
complainants cannot be allowed or permitted to backtrack from the
performance of its obligations. It is relevant to point out that the non-
payment of the due charges also leads to delay in the completion of the
project and now the complainants cannot be permitted to claim refund
and compensation as the present case | is not covered by any

unreasonable delay on the part of the project company.
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Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions made

by the parties. |

E. Jurisdiction of the authority:

8.

10.

The respondent raised a preliminary submission/objection that the
authority has no jurisdiction to entertain t}ile present complaint. The
objection of the respondent regarding rejection of complaint on ground of
jurisdiction stands rejected. The autt;ggri;j:y obsewgrves that it has territorial as

. e g CRCISNSMRELY, | :

well as subject matter jurisdiction to-adjudicate the present complaint for
; BN

the reasons given below. S LA

E.1 Territorial iurisdigﬁfh;t;iifi \%fr*\ B
As per notification no. 1/92/201“7&1TCP~dated 14.12.2017 issued by Town
and Country Planning"’ Department, ~the jurisdiction of Real Estate
Regulatory Authority, Gilrugram sha]l be entil(? Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situatedt“wgvithin.tf;e plarfni'ng *,area of Gurugram district.
Therefore, this authority has complete territorgial jurisdiction to deal with
the present complaint; ; |
E.Il Subject matter jurisdiction : l_
Section 11(4)(a) of the "Act, ':2_016" provides ‘d{hat the promoter shall be
responsible to the allottee’s as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the association of
allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

&
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34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter.

F. Findings on the objections raised by the respondent:

12.

F.I Objection regarding jurisdiction of authority w.r.t. buyer’s agreement
executed prior to coming into force of the Act.

The respondent has contended that the authority is deprived of the

o

‘&

jurisdiction to go into the mterpre_f ‘

Latis __'n or rlghts of the parties inter-se in
accordance with the MOU execguféﬁ betweep the parties prior to the
enactment of the Act and the provxsmn of the said Act cannot be applied
retrospectively. The authorlty is: of the wew that the act nowhere provides,
nor can be so construed; that all prewous agﬂeements will be re-written
after coming into force.of the act. Therefore, the provisions of the act, rules
and agreement have tgf)sibe-ii-read and il;teéprete | harmoniously. However, if
the act has provided for dea‘-li_ég witﬁicejr’tain speciﬁc provisions/situation
in a specific/particular manner, then that sitdation will be dealt with in
accordance with the act and the fules-after the date of coming into force of
the act and the rule;_c. T he numei‘ou'-s provi[isions of the act save the
provisions of the agr&ments made between the buyers and sellers. The
said contention has been upheld in the landmark judgment of Neelkamal
Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017)
decided on 06.12.2017 which provides as under:

“119.  Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to rewse the date of completion of
project and declare the same under Section 4. The RERA does not

contemplate rewnt:ng of contract between the flat purchaser and
the promoter....

/
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122. We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA c,lannot be challenged. The
Parliament is competent enough |to legislate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties
in the larger public interest. We do not ﬁave any doubt in our mind
that the RERA has been framed in the larger public interest after a
thorough study and discussion made at the highest level by the
Standing Committee and Select Committee, which submitted its
detailed reports.”

13. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Complaint No. 3223 of 2023

Vs. Ishwer Singh Dahiya, in order da;:ed 17.12.2019, the Haryana Real

Estate Appellate Tribunal observédﬁﬁgij;fder |

(s

resaid discussion, we are of the

considered opf;non thfw the prowsrqns of the Act are quasi
retroactive to’some ex&rftm opm:aaun and rH oth
) Al o g

go_pLe_cm Hence in case of de.?aj.'| in the oﬂfer/dehvery of
possession as ﬁer the terms and conditions of the agreement for sale
the allottee shall be entitled to the zhterest/defayed possession
charges on.the reasonable rate of interést as provided in Rule 15 of
the rules and one sided, unfair and unreasonable rate of

compensanon mentioned in the agreerpent for sale is liable to be
ignored.

14. The agreements are sacrosanct’ save@an:l exce]bt for the provisions which
have been abrogated by the act lt__se]{. Fl_lrther, it is noted that the MOU has
been executed in the manner that eiié is no scope left to the allottee to
negotiate any of the clauses contained therein. Therefore, the authority is
of the view that the charges payablé.hnder vaqous heads shall be payable
as per the agreed terms and conditions of the MOU subject to the condition
that the same are in accordance with the plans/permissions approved by

the respective departments/competent authorities and are not in

contravention of any other Act, rules, statutes, instructions, directions
issued thereunder and are not unreasonable or exorbitant in nature. Hence,
in the light of above-mentioned reasons, the contention of the respondent

w.r.t. jurisdiction stands rejected. /
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Findings on the relief sought by the complainants.

G.I Direct the respondent to the complainants a sum of Rs.8,28,000/-
towards the arrears of the assured return installments for the months of
January, 2014 to August 2015 in terms of the MoU dated 25.02.2016
alongwith interest thereon @18% per annum.

G.IT Direct the respondent to refund the entire amount deposited alongwith
interest @18% per annum from date of payment till its realization.

In the instant case, initially the complainants were allotted a retail space

admeasuring 460 sq.ft. super area, on 2nd Floor in the project namely
‘Landmark he Outlet’ at Sector 67, Gurugram vide MoU dated 20.07.2012
for a total sale consideration of Rs.41,40,000/- and the complainants have
paid it all while executing the S&l(LMOU Subsequently, vide settlement
agreement executed between '_th;ﬂ 'p‘arties dated 25.02.2016, the
complainants surrendered/éancel._l‘jed 't&lie"unitgallotted to them under the
MoU dated 20.07.201:_2” andgopte»d' to ff;;{sfer the funds into a unit/space
measuring 530 sq.ft. Sﬁper area in the project of the respondent named
“Landmark Cyberpark” at Sector 67, Gurugra{m The said request of the
complainants was accepted by the responddnt in clause 3 of the said
agreement. Thereafter, an MoU dated 25.02.2p16 was executed between
the parties vide which a space tentatively mea;suring 530 sq.ft. super area
in the project named. “Landmark *Cyberparl&’ at Sector 67, Gurugram
@Rs.12,735/- per sq.ft. was allotted to the comPlamants
The complainants in the present complaint are seeking the relief of pending
assured return at the rate of Rs.41,400/- per month from January 2014 to
August 2015 in terms of the MoU dated 25.02.2016 alongwith 18% interest
per annum. However, as per record, vide clause 4 of the settlement
agreement dated 25.02.2016, it was agreed between the parties that the
complainants shall be left with no right, title or interest in respect of the
shop/unit in Landmark Outlet space and now the claim of the complainants

towards the booking amount/interest/assured return/any other accruable

v
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on the said unit or claim whatsoever has been fully paid/settled and
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satisfied. Further, vide clause 9 of the said agreement, it was also agreed
between the parties that the settlement agreement dated 25.02.2016
supersedes all the previous MoUs, communications and any other
documents. Thus, after execution of the settlement agreement dated
25.02.2016, all the previous transactions and agreements between the
parties comes to an end. Moreover, there is not even a single clause
available in the MoU dated 25.02.2016, vide which it was agreed between
the parties that the respondent shalkbe obllgasted to pay the said assured
return to the complainants. ln ﬁev«g qf the above, the claim of the
complainants w.r.t assured return léi;emg re]ected being devoid of merits.
17. In the present complaint; l;he complamants mtend to withdraw from the
project and are seekmg return of the amount|pa1d by them in respect of
subject unit along w1th&mterest @18% ‘p-a-from the date of payment until
realization under sectlon 18(1) oF the Act., Sec. 18(1) of the Act is

reproduced below for ready- reference |

“Section 18: - Retum af amount and compensation

18(1). If the promoter fan’s to gonﬁfete oris unabie to give possession of an

apartment, plot, or bmldmg = 5

(a) in accordance with the terms of the agreement for sale or, as the case may

be, duly completed by the date's e@‘ied therein; or

(b) dueto d:scontmuanceofh:sbuswew as a @eveloper on account of suspension

or revocation of the registration under this A ¢t or for any other reason,
he shall be liable on-demand to the allottees, in case |the allottee wishes to withdraw
from the project, without prejudice to any other remedy available, to return the
amount received by him inrespect of that apartment, plot, building, as the case may
be, with interest at such rate as may be preschbed in this behalf including
compensation in the manner as provided under this Act:

Provided that where an allottee does not intend tp withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing over
of the possession, at such rate as may be prescribed.”

(Emphasis supph'e'ri)

18. Due date of handing over possession: Vide clause 4 of the MoU dated

25.02.2016, it was agreed between the partiesg that the possession of the

|
allotted unit/space shall be handed over to the complainants within a

S
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. GURUGRAM
stipulated timeframe of 18 months from the date of its execution. Thus, the
due date of possession comes out to be 25.08.2017.

Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund of the amount paid by them alongwith
interest at the rate of 18% p.a. However, the legislature in its wisdom in the
subordinate legislation, under the provision of rule 15 of the rules vide
notification dated 12.09.2019, has determined that for the purpose of
proviso to section 12; section 18; and sub-sections (4) and (7) of section 19,

l".' a

' fll;be the State Bank of India highest
marginal cost of lending rate +_' a.athe prescribed rate of interest.

the “interest at the rate prescrlbecl”

Py
«w’%

Therefore, in this case as the comJTamant/allottees intend to withdraw
from the project after commgncement‘af the Act 2016, the amount paid by
them shall be refunded aloﬁgmt'h“mtérest at prescrlbed rate as provided

under rule 15 of the r;ules.:Rule 15 has.been reproduced as under:

18 and sub-sectiam(4) and subsection (7) lof section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4). and (7) of section 19, the “interest at the rate
prescribed” shall be the State'Bank of }'ndm highest marginal cost
of lending rate %2%.: '~ |

Provided that in cdse-the State Bank of India marginal cost of
lending rate (MCLR) isynot in' use, }shau be replaced by such

Rule 15. Preétﬁiked rate of interest- [Pro['isa'to section 12, section

benchmark lending rates which the State Bank of India may fix
from time to time for !endmg to the general public.
The legislature in its” wisdom jin the subordinate legislation under the

provision of rule 15 of the rules, has determilned the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases. _
Consequently, as per website of the State Bank of India i.e., https: //sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 29.01.2025
is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2%i.e., 11.10%.
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The complainants have submitted that due to failure of the respondent to
handover possession within the stipulated period, the complainants
requested the respondent in the month of March 2018 to cancel their
allotment and refund the entire principal amount of Rs.41,40,000 /- paid by
them, with interest as applicable, but it refused to pay any heed to the
request of the complainants. The complainants further submitted that in
the month of January 2021, the respondent informed them that the unit is
ready for possession and insisted upon them to take possession, despite of
the complainants’ long-standing request to cancel his allotment and refund
the principal amount with interes-t:ég'-é;—)plicable However, there is not even
a single document available on record to substantlate the claim of the
complainants that the unit/spacein questmn wa‘us surrendered in the month
of March 2018. Thus, due to non?aavaﬂiability of any documental proof
regarding the same, fh-e said claim of the complainants cannot be relied
upon.

By virtue of clause 4 of the MoU dated 25.02.£016, the possession of the
subject unit/space was to be delivered by 2‘(3.08.2017. The respondent
completed the construction and development of the project and got the OC
on 26.12.2018. The complamants in their pleadmgs have themselves
admitted that in the month of ]anuary 2021 the respondent informed them
that the unit is ready for possession and 1n51sted upon them to take
possession. Itis further observed that vide clausfe 3(a) and (e) of the buyer’s
agreement dated 18.11.2022, it was mutually agreed between the parties
that the respondent will give possession of the said unit in raw/bare shell
condition and the same is ready for handover in all respect and shall
deemed to be handed over to the complainants|on the date of its execution.
Furthermore, vide clause 3(g) of the buyer’s agreement, the complainants
were obligated take physical possession of thé unit within 30 days after

signing of the that agreement. Thus, the said BBA can be termed as offer of
Page 16 of 20
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possession. However, the complainants were not willing to continue with
the project and sought refund of the entire paid-up amount alongwith
interest from the respondent vide legal notice dated 25.03.2023. The
Authority observes that section 18(1) is applicable only in the eventuality
where the promoter fails to complete or unable to give possession of the
unit in accordance with terms of agreement for sale or duly completed by
the date specified therein. This is a case where the promoter has already
offered possession of the unit after obtaining occupation certificate.
Moreover, the allottee has approached the Authority seeking withdrawal
from project after a passage of more than 3 years from date of obtaining
occupation certificate and never before. The allottees never earlier
opted/wished to withdraw from the pI‘O]ECt Ieven after the due date of
possession and only when offer of possession was made and demand for
due payment was ralsed, then only, they have filed a complaint before the
authority. - |

The right under section 18(1)/19(4) accrues to the allottee on failure of the
promoter to complete or unable to give possessi:on of the unitin accordance
with the terms of the agreemenf for sale or ciuly completed by the date
specified therein. If allottee has not exercised the right to withdraw from
the project after the due date of possession is ovéer till the offer of possession
was made to him, it can be inferred that the aliottee has tacitly consented
to continue with the project. The promoter has already invested in the
project to complete it and offered possession oﬁ the allotted unit.

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale.
The judgement of the Supreme Court of India in Newtech Promoters and
Developers Private Limited Vs. State of U.P. and Ors. (supra ) reiterated

in case of M/s Sana Realtors Private Limited & other Vs Union of India &
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others SLP (Civil) No. 13005 of 2020 recognizes unqualified right of the
allottees and liability of the promoter in case of failure to complete or
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
However, the complainant-allottees failed to exercise their right and rather
tacitly wished to continue with the project themselves. Now, when unit is
ready for possession, such withdrawal on considerations other than delay
will not be in the spirit of the section 18 which protects the right of the
allottees in case of failure of promoter to give possession by due date either
by way of refund if opted by the allottee or by way of delay possession
charges at prescribed rate of mtel.';:stl for every month of delay.
In the instant case, the unit'was aHot&ed«‘to the complainants vide MOU
dated 25.02.2016 and the due date forvéhandupg over for possession was
25.08.2017. The OC was recelved on 26.12.2018 whereas, possession was
offered to the complaina"nts on 18.11.2022. t‘lowever, the complainants
surrendered the unit/space in question and squght refund of the paid-up
amount alongwith interest vide legal notice 25;03.2023. Therefore, in this
case, refund can only be granted after certairjn deductions as prescribed
under the Haryana Real Estate Regulatory Authiorlty Gurugram (Forfeiture
of earnest money by the bu1lder) Regulatw{ns 11(5) of 2018, which
provides as under: | *
“5. AMOUNT OF EARNEST MONEY |
Scenario prior to the Real Estate (Re_gulatiions and Development)
Act, 2016 was different. Frauds were carrfec:f out without any fear as
there was no law for the same but now, ini view of the above facts
and taking into consideration the judgements of Hon’ble National
Consumer Disputes Redressal Commission d:nd the Hon’ble Supreme
Court of India, the authority is of the view th':at the forfeiture amount

of the earnest money shall not exceed more than 10% of the
v
Page 18 of 20



mﬂ

Complaint No. 3223 of 2023

2 GURUGRAM
consideration ~ amount of the | real estate e
apartment/plot/building as the case may be in all cases where the
cancellation of the flat/unit/plot is made by the builder in a
unilateral manner or the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the

aforesaid regulations shall be void and not binding on the buyer”

27. Thus, keeping in view the aforesaid factual and legal provisions, the

28.

respondent is directed to refund the paid-up amount of Rs.41,40,000/- after

deducting 10% of the sale consideration of Rs.71,76,200/- being earnest

money along with an interest @11. 10%13 a. (the State Bank of India highest
marginal cost of lending rate [MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 on the refundabld amount, from the date of
surrender i.e., 25.03.2023 till actual refund ;of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.

Directions of the Aut!iority: j

Hence, the Authority hereby passes this order and issues the following

directions under section 37.of the Act td en-suqlie compliance of obligations

cast upon the promoter as per the functions |entrusted to the Authority
under Section 34(f) oﬁ the Act of 2016: :

i. The respondent/premoter-is directed to q'efund the paid-up amount
of Rs.41,40,000/- after deducting 10% of the sale consideration of
Rs.71,76,200/- being earnest money along with an interest @11.10%
p.a. on the refundable amount, from the date of surrender i.e.,
25.03.2023 till actual refund of the amoun:t.

ii. A period of 90 days is given to the respdndent to comply with the

directions given in this order and falling Wthh legal consequences

would follow.
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27. Complaint stands disposed of.
28. File be consigned to the registry.

(Ashok San )
Membe

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 29.01.2025

HARERA
GURUGRAM
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