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BEFORE THE HARYANA REAL ESTATE REGUI,ATORY AUTHORITY,

GURUGRAM

complaintNo 189 of2023

: 189ot2023
. 29.tJ1.2025

2. Babita Sharma
Aottr R/o: B-2l410, Plot No _12,

Varun Apartments, sector_9, Rohini,
Delhi.

Versus

M/s llmaar MCF Land Ltd
Office aL - House 28, Kasturba GandhiMarg,
N.w Delhi 110001.

CORAM:
Shri. Ashok Sangwan

APPEARANCE:
GauravBhardwal IAdvocate]
HarshitBatra (Advocatel

1.

ORDER

The present complaint has been filed bv the complainants/alloltees under

section 31 ol thc Real listate (llegulation and DevelopmeDt) Act, 2016 (in

shorr, the Act) read with rule 28 ofthe Haryana Real Estate [Regulation and

Development) Rules, 2017 (in shorr, the Rules) for violation of section

11{4)[a] of the Act wherein it is inter alia prescribed that the promoter
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shall be responsible for all obligations, responsibil,ties and tunctions under

the provision oftheAct or the rules and regulations made thereunder or to

the allottee as per the agreement forsale executed interse.

unit and proiect related d€talls

The part,culars of unit details, sale consideration, the amount paid by the

complainant, date ofproposed handing over the possession, delavperiod, if

any. have been deldrled rn the following ldbular form:

LomplJrnr No. 189oi2023

"Palm Cardens", sector03, village'

Kherki Dautla, Gurusram,Haryana.
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22.03.2012

(Asonpageno. 101of reply)

al.u.e I0POSSESSION

(a) ride oi handins ov€r the

subj.ct to te.ms orthis clause and

subjed to the Allotee[s] havirs

.ompled lvrth ill the tenns and

cond tons ol this Buyers

\reuncn(. .nd not bein3 u
dclirlr uDd.r any ofthe provisions

or th6 Buye.s Agreedenr and

.o'npli3n.e with au p.ov'sio.s

lorm3L'h.s, do.Lme.ration etc- as

prescribed by thc conpanv, the

CoDp:ny proposes io ha.d ovo'

th. possc5!un of th. unit wllhin
36(Thlrty six) montns rrom thE

d.te of st rt of .onsruc6on,
subtect to rimely.ompliant. otthe
provsLoN ot thd Buv./s
,lsreeDr.nt by the Allottoe The

,\uotrc.Gl isrocs ind understtnds

rha! the comprtry shall be entlhd
rd a srate perod of 3(three)

09 rr 20l5

tcalculated 36 months from date of

start of construction i.e, 09.04.2012

19.03.2012

(As on page no,94 of rePlY)

ComplrntNo.l89of2021

months, roraPPIY' rg rnd ubt.in ns

ce rnca@/o..upahon certrli..ie in

respe.i of rhc llnit and/or the

(Ason pags no.53 oI complaint)

lndemniivcumundertakins

2r r1.2012

lr
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[Betwe€n complainants respondent_

UousinS Developmcnt Finance

co'nplrntNo 189 of2023

(As on page no.83 olcomplaintl

(Note. HDFC Sranted a Loan

Rs.52,00,000/-l

Rs.1,01,60,770l_

fAs perS.0.Adated 06.06.2023 on page

+-

]**,t".."-r.". -l;.i;

Rs.84,51s/ credft memo at entry no.

63 and Rs26,714l .redrt memo at

(As per s.O l dated 06.06.2023 on Page

0307.2014

(As on Dase no llEofrcPlY)

tAton pageno. 10lof replv)

tr
t
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lu 
r. u 

"it 
rranao,* rene.

20.03.2018

[Asonpaso no 105 orrePly]

03 07.2018

*ry 22.O2.2079

(Asonpaseno. 121 or.ePlY)

Facts of the complaint

The complainants have made the following subh issionsr -

l. That somewhere around mid 2010, the respondent advertised about its

project namely "Paln Cardens" in Sector_83, District Curgaon' Believing the

B,
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representations ot the respondent and on the lookout for an adobe for

himselland his family, the compl.rinants booked a unit in the said project by

nraking a paymeni of Rs.7,50,000/ on 1U.12.2010. lt is pertinent to

mention here that the complarnants have purchased the said unit from its

erstwhile owners named Mandeep Kaur and Sukh ChaiD Singh' Subsequent

lo the said purchase, the endorscment has been made in the name of

coDrplainants by lhc rcsPondcnt an(l lhc conrlrrinaDts have stepped into

thc shoes ofthe Previous buYers.

ll That on 12.01.2011, the respondent sent an allotment letter allofting the

uDit bearing no. PGN'05 0705 admeasu.ing 1900 sq' ft' at a total b:rsic

pricc of 11s.76,34,200/_ in the Prcjcct lhcreafter, thc complainants 
'nd 

the

respondcnt executed a Builder Buyer Ag.eement on 09-05'2011' The

Complainant took a loan lrom ttDFC Bank in order to make the payment of

totalsale consideration ofthc said unit-

IIl. That believing orr thc respondenfs representations thc complainants kept

on making paynrcnt as and u'hcn demanded.'Iill date, the complainants

have paid a totnl sum of Rs.1,01,30,770l_ townrds the unit, as and when

denranded, as against a totalsalc consideration olRs1'0730'770/--

Iv That as per clatse 10[a] otthe llrrycr's agreement, the respondent proposed

to handover the posscssion of the unit within a period of 36 months hom

09 08.2012 i.e. the date of start ol construction along with grace period of 3

months, i.e. by 09.11.2015. IIoltcver, the respoDdent failed in handing over

possessron in a.cordancc $itI thc said agreenrcnt lhe complainant had

pard a total mnr ol Ils.1.01,30 770/_ towards the total sale consideration of

Rs.1,01,30,770l_ tor the unit as and when demandcd by the respondent'

However the respondent failed in h,rndirg ovcr possession in accordance

wlth the said agrcemcDt.
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V. That after Tyears ofBuilder Buyers agreementi e 20 06.2018, thehandover

advice letter olthe unit was issued by the respondent and the occupat,on

certificatewas issued afterso many years even after due date ofpossession.

Th€ respondent fraudulently kept the money of the complainant for so

manyyears and never paid any interest for ihe delay.

Vl. That th€reafter, the complainants contacted the respotrdent on several

occasions resarding wrongrul dcmand of parkinE charges and also some

unfair and arbitrary clauses in the agreement. AIso, a clarification was

sought on the devclopment ofproject and the date ofdelivery. However, no

satisfactory answerwas received from the respond€nt.

vtl. That subsequently, the conplainant kept making calls and throuSh several

meetings kept inqu,ring as to when will the respondent deliver the proiect

but the respondent's representatlves never furnished a concreie answer to

Vlll That the conrplainants vide scv.rnl e mails rcquested the respondent to

handover possession ol the unit after completing the remaining

construction ofthc proiect and thc unitas wellas the project was no where

habitable. Howcvrr, !he respondent kept on threatening the complainants

to impose the nraintenance chrrges and holding charges in case the

coDplanrant donl take !he posscssion of the said unit. Left with no other

option, the conplainant took thc handover oithe possession ofthe unit on

0307.2018. It js lurthcr to not. that rt the time of handing over of

possessiolr, th. conrl)liinant cqucsied the rcspoDdent to make the

payment on account of delay possesslon charges as the proiect got delaved

but the respondent Save false assurance to do the same. It is furtber

pertinent to note that at the tim. of bookirrS, the resPondent asmred

regardinglheapproach road lo, lhcProj.cthomthe NationalHiShwaybut

lilld.te thc same has nor been constrncted,
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That the respondent

the project shall be c

iollowing salient and

highlighted and

aumtlarnt No. l89of 2023

represented to the complainants that

land oi 21.90 acre and shall have the

at the time ofdelivery ofpossession oi

| 24 etrc rcod leuling to tt)c protec|wnh di.ectraad cohne.tiviD' to NH 0ond Dwo.ka

ri 1.5 ocrc nint llollttu'\c
i| vost oper centnl t)ree \ r|reod aver t) ar.e

iv tnte.conhected thone parks ondlonnal cohceptgardens

v. Recteatianol dnd \parLs litcilitiet in the htn of nodern camnuniE cqtre ond .tub

consn ns ol swinnns poat, splosh taol, bo\rhng ollev tennis, badninton onA

baskett)olt couns, t in o\utn

ti. 3knjoggingtraLk

\r \dgt got.o4 at Pd.lt or,hd tei nla, notPa'nt:

flL Dedicotc.l plur arerJo. chndren

d. A Salot Powat ltont, a Salut Ph ovoltot Powet PlonL, tED LanpsJor the P'oie'tund
bujltlhlD to:arc ar keohts elc.unn! exPendnuc tL ts wotthwhne to nate thot the

cldninL! expend u.e lat cannaD arcos und JAcilittes dnd onenittes is being ba'ne b!

cohplatnonts ond othil rsidents n the fo.n ol polnent oI Connon Electri'itv

I:xpdtl 1t u re (cl tt ) c ve ry n)onth.

x. canstruct@n aJ runpt in c.nnon oteatand foLilnies

X That it is perlincDt to note that as per clause 1.2 (c) of the buver's

ag.eernent, uPon delay paynrent by the allottee, the respondent can charge

24% sinrple interest per annum, however, on account of delay in handing

over possession by the responde t, he is liable to Pav merelv Rs 7 50/-per

sq. it. of the supcr .rre.r tor the pcriod oldclav rs per clause 13(al o'the said

XI. That thc respoDd.nt is liable to pay delayed possess,on charges io' every

month oi delay at thc srme interest rate at which he charged interest on

account ol dclaye(l payment by drc conrplain.Dt
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That the respondent had made representations and tall claims that the

project will be completed on time. That the respondent has failed to

complete the project on time, resulting in extreme kind of financial

hardship, mental distress, pain and agofly to $e complainant along with the

delay in handing over the possession ofthe uni! th€ respondent had failed

in providing the amenities, services as promised by the respondents at the

time of executioD olthe agreenrent.

C. Rellefsought by the complainants:

1 'l hs.onrplainrnts have souBht foUowing relie(sl:

a) Direct the rcspoDdenl to pal'dclayed posscssbn charges'

b) Direct the rcspondent to return the Ceotral gr'ens Preferential Location

Charscs (PLC) of Rs.6,65,000/'

c) Dir.cl the respondent to charge delay payment charges atequitable rate

5. on the drte ofh.arirrg, theAuthodty explained to the respondent/promoter

about thc contravcntions as alleged to have been committed in re)ation to

section I1[4] [.] or the Act to plead guiltv or not to pl'ad guiliv'

D. Reply by the resPondertt

6. The respondent h.rs conlested thc complaint on the tollowing grounds: _

L That th. present complaint is untenable both in facts and 
'n 

law and is

lirble to be reiectcd on this Sround alone''the 
'espondent 

has filed an

applicarion darcd 04.07 202:l ch.llenging the mairtainability of the prcsent

11. That thc comflainants are not "Allottees" but are lnvestors who have

booke.l lhe apatDrcnt nr question as a speculative investment in order to

carrr rcnt.l nrcor)n,/prolit lrom its resalc lhcreforc' no equity lies in Iavor

olthe coirPla'Darr!s.
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lll. l-hat tlr orisinal allottees approacbed the respondent and expretsed

interest in the booking of an apartment in th. group housing colony being

develop.d by thc rcspondcnt known as "Palm (;ardens" situated in Sector

83, Villailc Kherl(i Daula, Haryana. Prior to the booking, the original

allottees conducted extensive and independent eDquiries with regard to the

IV. That thrrcafrcr th. original allortces applicd lor Prcvis,onal allotment of

tbe unit. l'Lrrsurnr thereto, unit bearing no PCN_05_0705,located in lower

05,7,, lfloor adrneasuring 1900 sq. ft was rllotted vide provisional

allotme[! lettcr daled 12.01.201 1.

V Thereaft.., t\(o copj.s ol th(r Iluycr's Agrecnrenl were given to the

ers(whil. purclrnscr for execution but the same $'as delayed' Due to the

delay irr ex.curion of the Buycr's Agreement, a reminder letter dated

25.04.2011 was also sent. Contequently, the lluy'r's Agreement was

cxecut.d bet$'L'en thc oriSirrrl purchas.rs and the respondent on

09.05.20t1. lt rs pcrtinert to nrention lhat the Euyer's Agre€ment was

consciously an.lvoluntarily executed between the original allottees and the

respor).l.nt and th. tenns and conditions of the sanre are binding on the

Partres h.reto as $1'Ll

Vl That as per cliusc 10(a) ol thc Euver's  greemcnt, the due date ot

possessio was subject to lhe allottees having complied all the terms and

conditions oI th. Iluye/s Agreenrcnt.'lhat rhe origioal allottees as well as

thc coniIliinanis hrd dcfaultcd/',l.Lavcd in m.king the due pavments' upon

which rdmitrdc|s wcre nlso scrved to the original allottees as we)l as the

co.rplainrnts, both olwhom had paid delayed payment interest at multiple

Vll. Th.tfu ircr, thc ongrn.rl aLlolLces appro.rchcd the respondent and

expresscrl then inlortion in lieu oi lranstarring the rights, title, interest of

Pase 9 ol24
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Lumnldnr No.139 of2021

the said froperry to tbe complainants That pu.suant thereto, anAgreement

to sell dared 17.02.2017 was exccuted between the original allottees and

the €onrIlainarls lor tr.nstering rights, ti!le, intcrcst of the unit. lhe

transfer $,as thc.ealler acceptcd by the respondent vide nomination letter

dated 2? o 3.2412.

Vlll lhatthc comphLn.nrts being subs.quent buyers, have no rightto seek delay

possession chu+I,s or othcr rcli.ia. lhat at the tinre ot nomiDation of the

.oDrplainants, thc Projec! was already dclaycd due to reasons beyoDd the

control oI the respoDdent. That having knowledge of the existing delay, the

conrpl.rnants wijlingly and volunlarily entered into the agreement for sell

and the trnrslcr documents tlrereoi lcading to their nomination'

AccordiDgly, th. prcsenlcomplann is liable to be dismissed.

Ix FurrherDore, the dclivery of possession was also subject to the /orce

noleur., .ircunrstirDces as undcr Clause 10(blti) and Clause 26 of lhe

Iluycrs lgrccnrcDt ln the ycnr. 2012 oD the directions of the llon'hle

Suprenrc CoLrrt or India, the nnrrrng activ,ties of minor minerals lwhich

includcs sand) lvas rcgulated. The competent authorities took substantial

tinre in lumjng lhc rules and in th. process the availability oi building

nratcrirls iDclLr(lirill san(l which was an important raw material fo'

developnren! ol thc projcct becinre scarce- l_urther, the respondent faced

certain other lorce majeurc events including but not limited to non_

availabilitv ot LN nlatcrial du. to various orders of Hon'ble Punjab &

Ilarya.. IIigh (lD!rt !rd Nirior'rl Crcen'rribun,rl thcreby regulating thc

mining .rctivilics, bri.k kihs, regulation of the construction and

developnrent activities by the judicial authorities in NCR on account of the

enviroDnrcnltrl conditions restricuons on usage of watcr, etc'

X. Thatthc respon(tcnl.ppl!.d lbr o.crpationCc ilicatc in respectot(he unit

on 29.06.:1017 ind Lhe sanre w.rs lhereaft.r issued on 10 01'2018 That it is
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further submittc.l tlrat on the receipt ol occupation cert'ficate from the

.ompc'cr'rJlll_r'c'. fe respvndell i(\ued d1 rntrmJlion of polsessron

o. 20.03.2018 (luly nrtinr.rting rhc complainants about the receipt of the

occupation .cl1iiicrtc an(l procc(fure of hrnding ove' the possession olthe

unit. Thcreafter, an indernnity cum undertaking lor possession of dre said

unit w.rs cxecrtcd betwccn the compla,nants and the respondent lor use

and occrpatioD ol lhe said unit o. 06.06 2018 whereby the complainants

have dcclirc.l rnll ickno\lle.igcd ll'at thcv havc no ownership right, title or

interest in any otlrer part ol the project except in the unit area of tbe unit'

The compl.rilrants havc prelerred the present complaint on absolutelv false

and exhrncous Srounds jn ord(r'to necdlessly victimjze and harass the

respond.nt. 'l'l)c .onveyance (lced was 'rc'!ted in favour ol the

complail)arrts on 22.02.2019

XI That thc present claim is barred bv limitation' moreover, after the execution

of the Conveyanct !)e.d. lhe collractual relationship between the pa'ties

stands lLLll) saListrcd rnd .omes lo an end' That the conrplainants seek rcliel

against l)relerential loc.rlion charges having been paid Howevet the same

can also not bc corsidercd at this instan'e, as the comPlainants have been

enjoying the unit lir rlnros! 4 verrs

XIL That thc iespor.let! has creditctL carlv payncnl rcbate of Rs 26'174l and

DDC intcrest oi lts84,515/_ and anv delaved interest, if any has to be

calculatc(l only on thc rrrounr dcposited bv the complainants towards the

basic !rji.ipirl an)otrnt oi th. u. L and not on any amount credited by the

responrl(!rt, or Jir prr)Drcn( nraLtc by thc comPlarnants towards Dclayed

PaymcDt (;harscs (DPC) oranv l ,rxcs/Statutorv pavments' etc'

7. Copics ol .rll tlre rclcvlD! .locunrcnts have been filed and placed on the

recor.l. Ll,.ir Irthcnti(i1, is nlrr Ln drspute Hcnce, the complaint can be
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E,I

9

Iurisdiction of the authority

The Authority observes that it has territorial as well as subject matter

jurisdiction !o adjudicate the present complaint ior the reasons Siven

T€rrikn ial iurisdiction
As per nolificatioD no. 1/92/2017 l'lCP dated 14.72.2017 issued by Town

and Courtry I,l.rnnitrg Departflen! the jurisdiction of Real Estate

Reguhrorv r\uthorily, CrLrugranr shau be entire Cunrgram Distr,ct for all

purpose rrith ofllccs silurted in curu8ram. In the prcsent case, the projcct

in questio is situated within the planning area of Gurugram District,

'Iheretoro, this aulhority has conrplete territorial jurisdiction to deal widr

thc prcscnl..nrlrainr

E.ll sul,ject Dattc r iurisdictiotr

section ll(a)(al of thc Act, 2016 provides that the promoter shall be

responsil,l. to tlrc allot!.c as ptr agreement fo. sale. Section 11(4)(al is

reproducc(i,rs h.rcunder

sc!tnnt 1l(4J(O
tl rcspansible Jot atl abl\qonans, rcsponsibilittes ond lunctions undetthe
pnNrt.n\ oltl sA.tot the rulct ontl rcgLlotions tnode thqeunde/ ot to
4t dllotLec\ u\ p.t Lhe ogrcqnent lor tok, or ta the oeciotion af
rli,rlecs, or rr, (rJ. r,o, b., rnl the canvelancc al olt the oparthents
fllrJ D, ,ri/ln(s, o. rhc .r!' n of be, ta tl). all)tte6, at the @nnon
r,!x, rd r,rc diurrr,,, 4 dir)rc6 at Lhe .rDtP.tent ouhanr/ os the

So, in victr,ol thc provisrons ol the Act quoted above, the Authority has

complctc iurisdiction to (lecidc thc complairt regardrne non'compliance of

obligations by the pronrol,rr.

F, Findings onthe objections raised byth€ respondent.

PaEe 12 ot24
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F- I Whcthe. thc coDDlainants can claim dclaved possessio[ charges after

exrcuiion otthe convcyance deed?

12. The rcsr)ondcDt slale.i that thc conveyancc deed oithe unit has alrcady

been cxrcuted in livour of the complainants on 2202.2019 and the

transaction bctween thc parties stands concluded upon the execution of

conve) incc decd

13. The rcspondcrt has -uguc(l thit t pon the cxccution ol the conveyance deed,

the rel.rtionship l)ellvccr the pirties is considered concluded, precluding

any ful.lhcr cl.rinrs or liabilities by either party. Consequentlv, the

comphinlnt is ba ed n-om rsserting any rnterest in light of the

circunrstx.cos ot th. crsf

14. ln o .r to comPeherrd the relationship between the allonee and the

promoLcr it is essential to undeNtand the definition ofa "deed'" A deed is a

formal wr(ten docLrment that is .xecutcd, signed, and deliver'd by all

parlies ilvolvrd Ln thc foDtrrcl r)amclv lhe buycr and the seller' 1i is a

leEally l)irirling documenl that in.orporat.s terms 
'nforceable 

by law' Fo' a

sale .[c.l to bc v:rlid, it must be written and siSned by both parties'

Esscntiull),, a .onveyan(] deed involvcs the sellcr translerring all rights to

legally oMr. rtrltr,.rnd cDjoy. partrcrlar asset, whether immovable or

moval)lc ln the prcseni casc, tl)e asset in qu.stion is immovable propertv'

lly sisnirg a conveyaDce deed, the original owner transfers all legal rights

periairiilt !o thc propc r/ to th. buyer in exchange tor valid consideration'

lyprc.Ll! ,rotr.trry l'hrs i '.oi evan.c dccd or "sale deed" s'gnifies thirt

the sell.r loilr.rlly transicrs all ruthority and ownership ofthe propertv to

15.'lhatthccr!.ution.la.o,vcyan(edeedtransfersonlythetitleandinterest

iu lhc sir.c,lL..l i, nx\.rbl. l)roPer'!y (in this case, the allottcd unitl'

Horve\cr, lhc ol]rcyrtce dccd docs not tcrminate the relationdriP



c.mDlaintNo. 189of 2023

betweon th. parrnrs or absolvc the promoter of their obligations and

liabilitles conc.oing thc Lrnit, d.\pite the t, ansfer oftitle and,nterest to the

allottcc upon exr.LLL on olthecorvcyancc deed.

16. The allotlees havc invened therr ha.d'eamed Droney and there is no doubt

thal th. Ironroter hlrs bccn enjoying bencfits of and the next step is to get

their titlc perlecl.d by txeculLng the convevancc deed which is the

statutorl' rillhl .1 thc r,loltec' Also, thc obligation of the developer-

pro mot c r (loes not . nd $ i lh th. .xecution of a conveyance deed Therefo re,

in furtlro n,rce to thc llon'ble Apcx Court lu.lgement and the law laid dowD

in cas.lirle.l.s Wg.Cdr. ntifur Rahman KhoD and Aleyo Sultano and Ors

Vs. DLI'surtlhern lloir',cs PvL Lhl. (now known os B$AUR oMR Hotnes

Pvt. Lttt.) a d ots. (Civil nppeal no.6239 o12019) dated 24.08,2020, the

. Fd h' '"in below

'3i lit nrtrt)ptt ht: nor ArylLtt1 fhough the:' dto laur
n,,fr u,1!rr,,Jrs,.J11 ri'r?!titrct,tht qpell ssuhn ttelthotkevore ot fatate'l
dlr,,,r,jrrr/riIi,ri, i,rhc hc '1?ElLpet da( ror luk tho' it wos dtllinll tu alkt
.r.,id n,i,nriJ'r |r$.\'ur o/ ttnn 106 antt Lt1. tlsht co exlcute @Nevo eolkelot
wlilt ,trrus 11; ck)iD lat torqensotioh Jat deta!' an the contrutr' the 

'enar 
al ke

.o,rru trr.nrnJn r.0.e5r'otplileerccutinatheDeedsolconvevo.@theilatbuleBkle
D, a, "p-obk t'h? lo, b | , - 14"

nnln hr' al erhq
d,ir 

^ lrr 
ir.r,r.t rr tro,,l] |,ircr pors6J,o, or,i/. in ttP neontin4 u b k6okr

tr. ,r'i',, ,, .,i'' tu t u ttu,, tntd b nE lto!\ lat ||hi.h thet hove patd rahabtt

nrrrir,,ixr,rrir!rd(^.i,p,/lr'rnPtettu?nia\thi'htttreedtotddrc$n hah'rr
,rr bry./ 

'rrD 
.!,,rsPj 1r ,,o,,t qaintt the dewtaper lor detaled passeseat LdL os r',.,',t"""" 

"1a".! ", 
n --pehd b del.r the ryht to ab'ain o 

'oneeranc? 
b perle't

ttr | lrtr. k;aukt, au wvbe imifen! tnreasonobh toe\p!'trhotin o'det ta ptrue
o i n,, /,, io,t.,nri,1o' tt?1lred hottirlJ a!.r ol pose$ion the purchosr nust
ntl ri),,1t1.t oL'tr i'r.on!r'rnealn)eY?tnt\'spn''ha\!t1a'ilthevseektuabtan

"rr..,r,rrr,,.,r,",,.r',-t'",h. 
)!ht b ttrir rarl'rsatio thishosienllr $ r p'atiLn

17. The Arl|orty h.ts nlrcady takln a view iD Cr' No- 4031/2019 and others

titled ,s vrrru Gupto v/s Ennar MC| Lant! limited an'l otherc ard

ohsen,.rl LluL tli(,.!.criLon ol ,r convcvrnce decd does not conclude the

relaiiorship oi nraLLrs .rn err,l to rhe liabrliiies and obligations ol the

promo!cr to\lrrds the sLrl)lect unit and upon taking possess'ot, and/or

Page 14o124
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executirg conveyance deed, the complaints never gave up their statutory

right to scck delaycd possessioI charges as per rhe provisions of the said

18. Upon reviervinS all rcLA,.nt acts and circumstances, rhe Authority

detcrDrin.s that the complain.nts/allottees retain the right to seek

comp.Dsation for deh!\ in possession from the respondent-promoter,

despitc thc c\ccutror ol r 1.. .on, .,y,rncc dcc.l.

f.Il Whether thc coDplaitrt is barred by limitation or not?

19 In th. pr$ent conrplaint, tho buyer's agreement was executed on

09 05.201t bctw.cn th. original allottees and the respondent. The unjt was

cndors.d ir lrvour !1 tl). .ompL,.rnants or 22.03.2012. As per clause 10 (al

of dre rgrccDr.nt, tlr. rest)onde|r was to offer lhe possess,on ofthe unit to

thc alloltocs by 09.0B.2015. The respondent is also entitled to the grace

periodol:l months.'lhus th.du( datecomesouttobc09.11.2015.

20. On cofsidcration o: tlrr docunr-.nts availablc on rccord and submissions

nrade l,y bo(h lhe prrtjes reganlLng contravention of provisions of lhe l\ct,

the lutho.ity has obseNcd that according to the terms ol the agreement,

possesrioD olthc uDit !..rs to b. oLered within 36 months from the date of

start ol conslrucrio : ph! .r lrd(l tional 3 months grace period is allowed h
the rcjpordlnt, in (crnrs of thc agrcement. Thcrclore, the due date for

possession, considcriDg Lhc grace period was 09.11.201S. The respondent

oblainrL dre occo|.rLon irlil'lcar. 1br lhe reLevanl rowcr on 10.01.2018. An

oller ol ln)*.n oi, nr\ r . d. 1{, . ,. .onpl.indns on 10.03.2018, and thc unir

was forn.ll) lr.olcd o\. on 0:i,)7.l0llJ, !s indicaled by the handoler lelrer

datcd 0i.1)7.:018

21. The Autlrority is cogniTlnt ol tl,e view ihat the law of limitation does not

stricd! .rpph 1,) !he lci)l istatc llcUUlation and l)cvelopment Authority Act

of 2016 llou,.!.r tI.A!lhorir) rDdcrsection3tloltheActof Z016,istobe
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guided by thc princLplc ol natur.rljustic..lt is univer$lly accepted maxim

and the law.sri*s rhos. lvho lrc vigilant, nor those who sleep over their

rights. 'l'herelarc, 1o .,!oid L,fporttrnrstic rnd Irivolous litigation a

reasonrLrlc pe.io(l ol tinrr needs to be arrived at tbr a litigant to agitate his

right. l'his Au(hority olthc view that three ye:rs is a reasonable time period

lor a 1i!iganr to irrti,rt. litlgrtion to press his nghts under normal

22. It Is llso obs.rved that the llon'ble Supreme (:ourt in its order dated

10.012022 in I{A NO.2l of2O22 ofSuo Moto Writ Petition Civll No.3 of

2020 hrve h.ld lh.I th. r$iod lrom 15 03.2020 to 28.02.2022 shall stand

exclud.(Llor pLrposr oi .nirratL'n is nlay bc prcscribcd underany general

or spccirl laws in .espe.l ofaU judicialor quasi judicial proceedings.

23 1n th. presrnt .rat!.r th. causc ofaction arose on 20.03.2018 when the

offcr ol poss.ssion \!as lrde hr the respondent. Thc complainants have

filed tl){: pres..t .or.rp1., Li! on 21. 01.2023, the Aulhonty is of the vie!\' that

the prcscnt colrrplajni has been iiled wlthin a reasonable t,me period and is

not br'rul b! thc LiDitation.

[.lll. ObjectioD rcgrrdiDg lbrft maieur. circumstances.

24 lhe r.s|ondcnr pn,not.r has r. istd a contcntion thrt the handover of the

unit wrs delayed due lo force uraleure conditions such as various orders

passed by the Nalional Green Tribunal,

& Conrfol) Authority an(l stop])age of

Environmen! Pollution

, pe.- d dJ inq $hrrl, hr\,onstruction dcri!ilie<

work du. to the order ol various

aurholt,c\. .i,,. ner,. \rerc . ircumsunces beyond the conlrol of

respondent, so takinS

respondent bc allowed

inro .onsideration the above-mentioned facts, the

came to stand strll, rnd 1l)e said pe od be excluded TheAuthority is ofthe



HARERA

GURUGRAIV

vi€w that thoush there have becn

(:.m.la,niNo 189.f 2023

various orders issued to curb the

the!. were lor a short perjod of time- So, theenv,ronment pollution, but

c,rcumstances/conditions

considcr.uiorr tt)l'dclay in conpletion olthe projc.t.

F.lll. ObjectioD .cg.rding the ronplainants bcing investors.

25. The rcspoDdcnr has tlkrD r staLrd that the conllrainaDts are investors and

not cons!rmers and thcr.lore, rhey are not entitled to the protection of the

Act an(i rhereby Dot cntltlcd lo tile the conrplaint under section 31 ol the

Act. Tlrc rcsl,ordont als. subnritted that the prcanrblc oftheAct states that

the Acr is erucrc(l to pr.tc.t tlrc lnterest of coDsumers of the real estate

sector 'l h e l urlrorily ob serves ( hat the respondcnt is correct in stating that

rhe AcL is enactcrl to protcct thc interest of consumers of the real estate

secror l! is scltLed p,,n.ipL. ol interprelation that preamble is an

introdlclion ol r statulL, aDd slutes nrajn aims & objeds oi enacting a

statut. but at thc samc tinre dre p.eamble cannot be used to defeat the

enactiDt lrIo!isiorrs olthc Act l-urthermore, it is pertinentto note thatany

aggrie\.!.l pcson (n tilL, .r conr,rLaint against thc pronroter ifthe pron'oter

coDtr.f0es or vioLates,rny provisions oi !hc Acl or rules or reSulalions

made th.rerDder tJpon careful Perusal ofallthe terms and conditions of

the np.r'rlnent buycr's rtr.crnerrt, it is revealed that the complalnants are

buyer r,r(l tiL.y h.\e fiL .l totil pricc ot lls 1 00,:11,{195/_ to the pronroter

toilarLt purchase ol r r rptrLtn.nt in its proicct. At this stagc, it is

importrnt to stress upon the d.finition of term allottee under the Act, the

same r rcpro(luced belon lor rerdy rererence:

can't be taken into

''2(d) ' .llott4' h rctotior L, ( reut t slol? prcieLt tneons the Person to whotfr o

plot, opottntent at builtlnrlt, os Ltre case not be, hos been allotted, sold

@heLt?r os lreehotd or taaeho|l) ot otheNne tuhsleted b! th. pronoE

and nlctudes the peson wh. slbsequentlt acquires the said lllotnent thmugh
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lne oddc. or odnrwy ))rL tto! naL nrclule o pe6on ta whon such plot

apo1 ).ht rt butkln !, o ; t t .!\' lt ba i. gtven ar renti'

26. ln vieu ot ,rl)ovc-nl.nti,incd dclrnition ol "allottee as well as all the terms

and conditions of the Euyer's a8reement exccuted betlveen the respondent

nnd coDrplaLnants, it is .Lystal .lcar lhat they are allottee[s) as the subiect

unitwrs allotted () thr:, Lry th' rcspondenr 'lhc concePt ofinvestor is not

defined or rcferred in thr  ct. As per the definition given under section 2 of

the A.r. Lherc will LJe "!tunroter and 'allottce" and there cannot be a party

havin8 .r stltus of inv.:tor ' Lhus, the cont.ntion of promoter that the

allottc.s being nN,cstors t,rrd lhus notentitled to protection oithisAct:1so

stands r.jccred.

G, Find inss regard iry rcl icf sou ght by thc complaiDantsr

C. I Direct the rcspondorlt to plry delayed possossion charg€s from

th. due date of handirg over possession tiU actual handiog over

possession at th€ prtscribcd rateotinterest
27 In th. Irrcsrnt complaint, the .omplainants intcnds to continue with the

proiecl ,md are scckin,r l)ossc:jion of the unrl and delaved posscssion

chargcs as pcr scclion ltill) ot lhc A.t and the sanrc is reproduced bclow

" t,).tior fi: . Returt oJ onount and @mPenstioa
ltitt) tjth.p ntuet )Lt!\ tu.ar!le@ at b undbte ta s'v" pase$ion alan
oNttnot,rloL, at huittt) !:

i+aviled thot \lhere ar al\one. l,$ na. intend tu ||nhdrc|| frcn de pu?4 he

:talt b ootd,tui?ptouotet arne i lot a.,! nonLn otd.la! nl|r" hdndlng

nn at d; bo$e;a\. ot ruth nr. 6 nov b. prcYnbed '' 
( EqPhasE tu?Ph?d)

28. Clausc 10ta) of thc Buycf

09.05.2011 provides for

reproduc€d below:

s r\ recmcnt [irr shorr, thc a8reemeno di]ted

lran,linS over possession and the same is
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Io@)rnne olhan.rhq arer the t'Me$to,
^strbrdct ro terms rfthis d Lsc rnll brdns Io.co n,ajetrrc.ondittoc, a.d s!bject to the
Allotree hrving cotr)plie Nrhallli,otermsandcondltio s ofrhis Buy.r's &re.h.nt,and
oor beirg in defatrk und.r iiy ofn,. provisions ofrhk Buyer's &r€emenrand.omplian.d
wirh all provisions, fo nrlrties, do.ument.tion et. .s prescribed by the Compahy, thd
CoDrpany proposes to hand ove. the posse$ion ofthe Unit within 36 (thirty six) months
Iro n the &te olstartorcon*!uctior, subjecttotimelycomplianceofthepovisio.sortne
AB eeniert bythe lllouo. the Allottteeasres and undeEtaods that th€ Compa.yshall
b.cDtitledtoagr,.e per.d of3[tl, ee)months,forapplyingaDdobtainingthecompletion
c.'u6.rt./o(uprlon.." ti.arci' rcspcdorthel,nitand/orth.Proled.

lE6pbasksuppliedl

29. The Buyer's agreement was executed on 09.05.2011. As perclause 10 [a) of

the agrccment, the respondent was to offer the possession ofthe unit to the

allotte.s within :16 rr)nths froh the d.te of commencement of

constfLL.!iorL. 'lhe rlat. r i conrL).nccment ol construction of the unit

09.08.21)12 ns evid.nt frunr the Statement of accounts annexed at page

115 ol tpl_y Ihus, the luthoritv have calculated 36 months from the date

of con,fren.cment of.r:,!n\.1oD, also the grace pe.iod of 3 months is

he 09.11.2015.

'lhcrelorc the due date comes out torespondc 
'l/prcri,oter

30. Admissibility of deiai posscsslon charges at prescribed .ate of

intercstr'l'l,c con)l)iainr tr a...ecking delay poss.ssion charges holvcver,

provis. to scction LLI pL,r!ides:hat ivhcre an allottce does not intend to

withdrrw irom thc proj.ct, he shall be paid, by the promoter, interest fo.

cvery !rcnth of dclry, till lhc hrnding over ol possession, at such rnte as

nray br t)r.scribed and r l,!s l,.cn prcscribed unde. rule 15 olthc rules.

Rule 1., hns i)cen r.i)rodr.r(l.r! und.rl

Rute 1s, ?rescribed tu.e ol lnterest- lPrcvie to se.tton 1Z s.ctton la arl srb'
se.tion (4) aa.t 

'ubs{tkn 
(7) ot secti@ lel

(t) t:at tu pwpase af pwna tokttion 12; ection 13;ond subae.rtons (1) ond (7)
oJ ictian 19, the "intere! ut the t te presctibed" 

'holl 
be the S@E Bonk of l|dio

h\ n.n n\)rginol.rn of l.itnns tut +2%.

Ptu\at?1t Lttdt itt dN. ttre tttk Rar). oltndi0 norsinotcosrollehding ruE [MC,|-R) b
na! 

") 
us? n sholl tu repla.td b! tu h benchhotk lending rutd which rne *ob Aonk

of trdia nroy lx fntn tih)t La tnne [or letdins to th. senetol public
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31. The lcgislature iD its wLsdom in the subordinate legislation under the

provision ol rule 15 ol lh. rnLs, has determin.d the prescribed rate of

interest.'lhc rate ol interest so determined by the legislature, is reasonable

and ifllrc said rule is followed to award the interest, it will ensur€ uniform

practice in allthe cases.

32. Conse(luently, as per websito oitheState Bank oilndia i.e.,

the marsiirl cost ol lcndLng ra!(. iin sho(, MCLRI as on date,.e.,29.01.2025

is 9.10%. AccordiDgly, thc pres.ribed rate of interest will be marginal cost

ollendlng irle +2')'. 
'.e., 

1 I.l0oi.

33. The dclinitirn 01 l!rnr'L,l.rcsl as dcfined under scction 2(zal ottlteAct

provkl.s rh,rt thc ratc ol inlcrest chargeablc lrom the allottec by the

promorcr, !ri case ol delault, shall be equal to $e rate oi interest which the

promor.r sIxll be l,.blc to pay tie allottee, in case ot default. The relevant

sectioi is r'r)rodu(, d bc r\r:
'lzt)' !&" har' rln tttt\ ol rit rcn potuble b! the ptanaLer or rhe allottee,o'

i .) h tton l,tl).ptrNealrtsclauv-
tt) Lt r ) on.l r et t. t rh n! ire r n : the ottottee b! the prc'd?, in coe of defautt

\t\til i ttuot n) tltt rr )t htt r Nhth the ptaho|t \hollb! lioblebpo!the
l]],il!',.ot'1I/e,l].li.

(tr] r . r,i. .n po.nrrlp l,y i t p t, '@ ta the ollo t. sl)att be lion rhe dote the

f rn,ui(, io.,l1,rrh.,n,idro/. r! pon theftoJrll rhe ddte the onount ot pott
tt\\ ot tr)a inftkn Lhen:ar b pluded, ahd the inte?st poiable by the ollott* to
lt! ttrrtnater \nutt tu lta"l the dote tle dllot.ee defouhs in povnent ta the

L iit .llth!|1!tet) rrid;'

34 on co, iid.r.rtion ol (lr. ,1,(un nls avnrlabl. on record and submissrons

made I,y both thc liuties , cgart rng contraveDtion of provisions ol the Act,

the Aujority is satisficri lhat rhc respondent is in contraventlon of the

sectiort I I (,ll[n) oi lhc Arl by ],1,t handing over posscssion bv the due date

as per rh. ng(rL:rent lh. '.rthorit)' has obseracd that the lluver's

Aqreef,cnt trns cr.mtc(i oi 0tr,r5.2011 bets.en the original allDttees and

the rc5t)on.lcnt.'lhe urril was ihereafter endorsed in favour of the
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compl.tinanls on 22.03.2012. l hc possession ol the subject unit was to be

offered rvirhin a t).Liod .l 36 L rnlhs irom the date of commelrceme.t of

constnrctioD plus r gra.. t).rod oi 3 nronths. The Authority calculated due

date ol posscssion from the date of commencement of construction i.e,

09.08.2012 .rlong \!ith a gr rce pcriod of threc months which comes out to

be09.1I2i)L5 lh.occtrrrrrio,,. rlificatc in r.spcct to th€ subiect unit has

becn obt.iisl by Llic r.spon,Lcnt on 10.01.2018 from the competent

authorilics nnd thc ofitr ol pos\ession was made to the complainants on

20.03.20111 lhc tsfond.n! hrs failed to handover possession of the

subj€cl uf i1 ,)n tlr. ( uc d.'L!.

35. Accordingly it is ihc lr'lurc rf thc respondeDt/promoter to lulfil its

obligaliors ind responsibilities as per the agreement to hand over the

possessior \rithin thc slitr!Llirt€{l period. The Authority is of the considered

view tlrrl tll.re is (l.hy o:, lhc I. rt of the resl)ond.nt to offer of possession

of thc rllotLLrl unil lo thr coml) .,inants as per the tems and conditions of

rhc BLLlc/s  grecnrent rl.ted 09.05.2011 executed betlveen the parties.

Iurth.r, th. Autliority obser\es tlut the respondent obtaincd the

occupr'.ion cerulirrlc ,,r l0 i1201B and otlered possession to thc

comphinlnls on 20.03.20111 .rriJ the conveyance deed was executed on

2202.20t9.

36. Inthcrcpl) the r.rpon(lcr)t hrve made a submission that the rcspondent

has pJ.l It\26,1',1/ iS.rnst rly f,rymenl rcbntc and tiDC inte.est of

Rs.84,515/ .ud thr sxn\c ir r.l rctcd Ln the Slatcment o f account and ilanv

intercsl is pryablc lo the conr trinants it has to be calculated only on the

anrounL d.t)osited li-v thc rorirpL.rnants tow.rrds the basic principal amount

ofthe ..it rnrl not ( i I rl .,r,,or I .r.ditcd by th. rcsPondent.

37. The ALrlllor !! is oL thr \ Lcw lr,. t ar) dllottee beconres entided to dclayed

paymc,,t intcrest o!ly or thc rrnount actually paid by the allottce as the

Paee 2l ol24
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Th! tl.ltle.l pas! :!on ttrt.\t \ not poyable on canpensotion otftad! crcditetl jh
ttt. uc.arnt al thi tisp.rdeht rllottee. This pleo ol the oppetont k,carrect on.t
la\tL.t. lhareldt i, rie\r ofth. rlbrenid dk.u$ons, i k held that the oppeltantis
hailt t t)oy !l,t ntet.n as tlcloyed posresio, .ro,qd on the ohaunt te,
(tt t,)a,rt..tltt/ tn n6 r\.1,!., i]7/. = Rs.1,00,73,a71/-) Jron 01.82Aft ttlt thc
/r,rnrl/,1., ,/ ri rr0srs,d,
Thb, kecpnts nt r.\t out Llnrr.ri.l dtscussion, the oppeol liled bt the appellant B
pottl!.Ltawed .\ pr th. abave said obsetvotions ond the ihpusned atuet al
Artnotir'. )r nodtiitl ro tlte c\tenL thatthe oppellant sholl pat the deldled po$ssian
nn\, cst 1t9.3% tLr ahnth or tt. onount of Rs.1,0a,7a,371/- lron the due date al
p. .t\r.n 1.e, t)i 0320ri ttt ltti|g over oJ the passertan. lhe interest ar the
on:rtrL,tla!,nrithhr\Nct)i)ttluftetthetluedataolpo$essionie,01032a16
stttll bc NyaLl. l)oD thc tot. n)r which the odaunt hos been parJ ttll th? hondino

38. ln lighr of lhe abo\ c, the Authority is ol the view that the allottee is ljable

tor dc!y.d possr,sion dr.rU, i on the .rnrount nctually paid by thc

comphinant ind nol on th. conipensation/rebate given by the respondcnt

39. Accordlngly lhe non-conrIliani. orthe mandate contl]ined in sect,on 11(4)

ial rell \!rLl, sc(1,,n llri:l oi .he Act on thc part o1'the respondent is

establisl,e(1. As su.l], the.oDrphi rant is entitled to delay possession charges

at ratc of thc pres.dbed int.rost @ 11.100/0 p.a. w.e.i 09.11.2015 till the

date ot oilcr ol poss.ssio r pLus rwo montbs after obtaining the occupation

certific.rt., llrcr rli usrmrfr/rdrL uction of dxr anrouDt already paid if any

tolvards d.liy 
'n 

I'rnding ov.r o possession as per proviso to sectjon 1u[1]

ofthe,',.1r.,rd (ri1h rulc I5 olth. niles

GURUGRAI/

allottee has suffe..d pecuniar! loss only on this amount. The Authoriry

aurth€r relics on tlic ludc!nrenr dated 15.03.2022, passed by the Hon,ble

Haryana Real Estate Appellatc 'l ribunal, Chandigarh in appeal bearing no.

234 ol2021 titled as Emaar McF Land Ltd. Versus Aaubhov Cupta, and

the.elcvant portion is reProdu.!d for readyreference:
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return th€ central
Its.6,6S,000/-.

Direct thc rcspondent
Location CharsesIPl.C)

aomplaint No. I89of 2023

c.tl greens Preferential

C.lll. Dir.ct rhc r'espondcnt to charge delay payment charges, if any, at

thc eqnitrble l.ltcol intcr.st
40. Thcfl,,.rn..1 i.rlliliesbtx!..r he allottee and the promoter conrcs to an

eDd altcr th. .rcr Lition ol rli. .onvey.rncc deed. 'l'he complainants coukl

have ante.l ror tln, .laim beturc the convevance deed got executed between

thc prrttr's. lhorrlore, nltcr ,:xecution of the conveyance deed the

compl.rin! ilr,rll.tlres.,r rnlrt ) ck refubd of chrtrges other than stirtutory

benefirr il .rLit pcn(lin8. o|(. tlr. conveyancc (lecd is cxecutcd and accounts

have Iccn *ttled, to clairns ren ins. So, no directions in this regard can be

.tlccturtcd it tllis ilJee,

H. Direciions ofthc aLttho.itYl

41. Hencc, the Authority herebv p,rsses this order a'd issue the following

dircctions rn.lcr scction l7 ol tlre Act to eDsure compliance of obligations

cast ufon t i. ptulrotct J! r)o the tirnctions c trusted to the authority

under sec:l ll0 ol tl'c Acl -

i. 1he r!spoDdert/promoter tha)l pav interest at the prescribed rate i'e''

11.10r.i tor .very nronth of delay on thc rmount pald by the

compl.r nrnl' lronr 1 ,e Ll!{ date of po""r(ion i ': 09'11 2015 till the

datc oi olcr ol Posn ssr,r I plus two onths after obtai'ing the

o.cuptr!Lon ccftific.rle, altrr adjustmcnt/deduclion ot the amount

alrend! ptri(l ii xny t(,wrrt! delay in handnlg over of possession as per

p.ovisL) 11) s.crLon I ll, 1 I !i rc Acl rcad with Nle I 5 of the rules'

ii. The ru\|on(lcrrl is d '.rlrtl 1o pav arrears ot interest accrued' if any '

after a(lrustnro)t in slatcnrcrrt of account, within 90 days from the date

olthis onlcr $ per I f le l6i2l of theAct'
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42. Complaint as !vell!s applicatiorr

43. Filebe consigned to the rcgistry

rr rny, stards dr\Po\ed ol

(Ashok :1Hf)
,,rOr." *"'rrltf,","
Itesulatory Authority,

Curugram

GURUGRAI


