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GURUGRAM

Complaint no.
Date of filing
Date of first hearing
Order pronounced on

1. Bindu Arora
2. Mahesh Kumar
Both R/o:- 1.604, Tower 11, ULM Amangani, Garhi Bolni
Road, Rewari-l- 23401, Haryana

5206 of2023
01.12.2023
13.03.2024
29.01.2025

Complainants

Mehrauli- Gurgaon Road; Sushant iok Phase- I,

Gurugram - 1,22002

CORAM:
Shri Ashok Sangwan

Respondent

Member

APPEARANCE:
Shri Akhil Aggarwal (Advocate) Complainants
Shri Venket Rao (Advocate) Respondent

ORDER

1. This complaint has been filed by the complainants/allottee[s) under Section

31 of the Real Estate [Regulation and Development) Act,201,6 fin short, the

ActJ read with Rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 201,7 (in short, the RulesJ for violation of Section

11(4) (a) of the Act wherein it is inter alra prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provision of the Act or the Rules and regulations made thereunder or to the

allottees as per the agreement for sale executed inter se.
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A. Unit and proiect related details.
2. The particulars of unit details, sale consideration, the'amount paid by the

complainants, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

Sr.
No.

Particulars Details

1. Name and location of the
project

"Vatika India Next [Phase II)", village
Sihi, Shikohpur, Sikanderpur Badha,
and Kherkidaula, Sector B1-85,
Gurugram

2. Proiect area rc.72 acres
3. Nature of the proiect Residential Plotted Colony
4. DTCP license no. and validiB{#j

status . '''{. :l
#S#iof 2008 dated 01.06.2008 valid
uptb 31,.05.2022
iL of,2Ory dated 15.09.2010 valid
upto'L4.09.2021,
'62';,of Z,Afi dated 02.07.2011 valid
upto 01,.07,2424
V6 o, .2}ll dated 07.09.2011 valid
upto 06.09,202,4
''66 0f ,2014 dated 15.07.2014 valid
trpto L4.07,201,9

5. RERA registered/ not
registered and validity status

Registered
Registration no. 36 of 2022 dated
L6.05.2022 valid upto 3t.03.2029

6. Allotment Letter=, ':'t!.::: 20.1,1,.2012
fPage 36 of complaint)

7. Date of buyer's agreement 08.01.2013
fPage 28 of complaint]

B. Tri-partite agreement 03.01.2013
[Page 7t of complaint)

9. Plot no. 2l-, Block C, 1.t Floor, Street B2C-9,
Sector B2
[Page 39 of complaint]

10. Unit area admeasuring 1653.15 sq. ft.
fPage 39 of complaintJ

1,1,. Possession clause 75, SCHEDULE FOR POSSESSION OF
THE SAID RESIDENTIAL FLOOR

"The Developer based on its present plans
and estimates and subject to all just
exceptions, contemplates to complete
construction of the said House/ said
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Residential Floor within a period of 3
(Three) years from the date of execution
of this Agreement unless there shall be delay
or there shall be failure due to reasons
mentioned in other Clauses herein or due to
failure of AllotteeG) to pay in time the price
of the said Residential Floor along with all
other charges and dues in accordance with
the Schedule of Payments given in Annexure-
Il or as per the demands raised by the
Developerfrom time to time or anyfailure on
the part of the Allottee(s) to abide by any of
the terms or conditions of this Agreement."
fPage 47 of complaint')

1,2. Due date of Possession 08.0x.2016

- lrt.d to be three years from the date
;d.S$xecuti on of agreem e nt)

13, Total sale consideration .iRs,t=,07,38,428 /-
($p.p". SOA dated lB.}t.}OLs at page 1.24
bf#omplhint)

1,4. Amount paid by the
complainants

Rs.32,38,686/-
(As per S0A dated 18.01.2019 at page 1.24

of complaint)
15. O ccupation certificate Not obtained
1,6. Intimation of Possession 08.03.2016
77. Legal Notice sent by

respondent to either provide
documents as required by
bank or refund amount paid
by complainants

22.07.201,6
fPage 113 of complaint)

18. Reply to said legal notice sent 22.08.2A16fpage t1^6 of complaint)
19. Notice for Termination 72.04.2016 - Outstanding dues

amountihg to Rs.90 ,2L,B5O f -
(Prage 7L2 of, complaint)
18.01.2019 - Outstanding dues
amounting to Rs. 1,3 0,65,880/-
(Page 123 of complaint)
12.1,0.2020 - Outstanding dues
amounting to Rs. 1,3 0,6 5,880/-
(Page 18 of replyJ
3L.03.2022 - Outstanding dues
amounting to Rs.23 ,17,452/-
fPage 127 of complaint)

20. Cancellation Letter 1.9.04.2022

fPage 130 of complaint')

ffiHARERA
ffiGURUoRAM Complaint No. 5206 of 2023
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HARERA
GURUGRAM Complaint No. 5206 of 2023

Facts of the complaint:
The complainants have made the following submissions: -

That the complainants bought a unit in the project of the respondent at a
basic sale price of Rs.1,04,72,034/- and total consideration of
Rs.1,06,79,692/-. The respondent thereafter raised a demand of
Rs.5,39,790/- even before issuance of any allotment letter, let alone

executing the buyer's agreement.

That the provisional allotment letter was issued on 20.1.1.201,2. After
issuance of the said allotment letter, respondent coerced the complainants to
pay an amount of Rs.16,19,343/-Ay rcU.20L2, i.e. more than 20o/o of BSp

even before signing and executing the buyer's agreement.

That the buyer's agreement was executed between the parties on

08.01.2013. Thereafter, the complainants further paid Rs.10,79, ss3/-,i,e., by

30.05.2013 as per the demands raised by the respondent.

That since the very inception, complainants had informed that they wish to
take loan for payment of the consideration and the respondent assured that

it has been working with all the banks and has all necessary approvals and

documents which will be provided to the bank on request.

That the complainants initially applied for loan with the Canara Bank.

However, Canara Bank did not process the loan since respondent failed to
provide multiple documents like approvals and sanctions as required by the

Canara Bank. Subsequently, complainants applied a loan with HDFC Bank

and received an in-principal approval from HDFC Bank on 27.lz.zorz.
subsequently, a tri-partite agreement was entered into between

complainants, respondent and HDFC Bank on 03.01 .201,3 and respondent

issued a letter dated 25.02.201,3 to HDFC Bank stating that it had all

necessary approvals and sanctions but still failed to provide documents

substantiating the same. Due to this, the bank did not disburse any loan to
the complainants.
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0 That the let alone providing the said approvals to the banh respondent never

even showed such documents to the complainants despite multiple requests.

Despite entering into a tri-partite agreement, the respondent issued an email

to the complainants stating that only bank empanelled with the respondent

is ICICI Bank. This is fraudulent as the respondent could not have forced the

complainants to take a loan from a particular bank.

g) That the complainants became later aware that the respondent did not have

the sanctioned plans at the time of selling the unit as the entire project was

under dispute due some gas pipe-l[ne, The layout plans were sanctioned only,",,.,
on 11.06.2074.The complainantswil9,$eVe. informed about such a revision.

The revised layout plan is signiiicgtitty'aifferent from the layout plan as

provided earlier and comptaiHand,,$ffif thate 
rrtver bought such a property

'e informed about the same at the stage of booking.

h) That subsequently thd fg;pondent unilaterally shift_ed the location of the unit

under the pretext of [hdrig,-Agi;usi tht nilmber of the unit vide letrer dated

28.08.2015. The reipOhrieni never showed ''the actual site to the

complainants pursuant to ttrat, Furthey, ,r p,9r clause 15 of the buyer's
-,:,, . jer

agreement, the respondent was suppoied to hand-over the possession to the

complainants within 3,,1ear1from the date of'peg,U$ion of agreement, i.e. by

07.01,.2016. Howev u7t8 f'eftiluUnt otitrfghtly and abundantly failed to

offer possession within the timeline as promised.

i) That when the respondent abundantly failed to deliver possession on the due

date of possession and with malicious intentions offered possession on

08.03.2016 without completing the construction as per the agreement and

work was still going on at the site. The respondent completely denied

providing copy of the occupation certificate to the complainants.

i) That the complainants issued a legal notice dated 22.07.201,6 to the

respondent to either provide documents as required by the bank or refund
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the amount paid by the complainants. However, the respondent issued an
illegal reply dated 22.08.2022 through its lawyers but neither provided the
documents as requested nor made any refund.

k) That the respondent on a later date cancelled the unit unilaterally vide letter
dated 79.04.2022 and not just adjusted the entire demand paid by the
complainants but sought an illegal recovery of more than Rs.47 lakhs.

l) That the complainants have reliably learnt that the respondent has now
illegally sold the said unit to a third p€rty despite the complainants having
already raised a dispute with tlg respondents on the said unit and without
having obtained the cons.n, oifttp]**r,r,nants let alone refunding theitirJi-ft. $'
amount paid by them with interest.. 

,,1 ,. ,

C. Relief sought by the complainants:
4. The complainants have sought folloviring relief(sJ: _ i,

I. Direct the responaffigi'refund the e4tire arfto11n[of Rs.32 ,38,686/- paid
by the complainanq5 6 ih. .esppndent, - i

II. Direct the responaent tb p.y 
"n' 

iniu.uit of ty6/of.. ,nnrm from the date
of receipt of payment from the ibmill&afrtstill the date of refund.

III' Direct the respondentrto pffis.p,00,0Or0/.ryi*ar legal costs incurred by
the complainants. -',J',1, 

r,'='. "r'f .u . 
tl'"=

5. on the date of hearing the ,ufio.itv expr*inf& to the respondent/ promoter
about the contraventiob-so6ir,.,1!]gsgd toha'velpeen committed in relation to
secion 11(4) [a) or,r,.i.ii1#idtgilir$ 6, 

- 
piLra gulty.

D. Replybytherespondpnu;i l, ,,, ".,a, ',,,i= , ,. ,6. The respondent has coritestrid tlieComplainf on the following grounds:
a) That in September 20L2, the complainants, learned about the residential

colony project launched by the respondent, wherein the respondent was
planning to create independent dwelling units on each floor titled as
'lndependent Floors' called'INXT Floors', situated at Sector g2, Gurgaon and
approached the respondent for further details of the said project.

b) That the complainants, booked a plot, vide application form dated
01'10'2012, upon his own judgement and investigation. The complainants

Complaint No. 5206 of ZOZ3
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were aware of terms and conditions of the application form and had agreed
to sign without any protest and demur. Further, the complainants were
allotted unit no. 21, first floor, Street Bzc-g, block c, admeasuring 1653.1s
sq.ft.vide an allotment letter dated 20.LL.ZOLZ.

Further, on 08.01.20!3, a buyer's agreement was executed between the
parties with the respect to the allotted uni! for basic sale consideration of Rs.
L,04,72,034 / -.

That the respondent sent a letter for revision in numbering system dated
"28.08.2015, stating that ,r rh"+,I**Hlp* or few units has already been

handedoVerandtoavoid.onru${ffispondentisinformingthefinal
number of the unit i.e., ri=lo,,t oi.I%IH 9, vatika India Next, Gurgaon-
Lzz}O4with 2 copies of addendun{.o. ,\;-ri..* 

i *-, 
.

e) That as per agreement, the res eht wa5 obligated to handover the
possession of the unit subject to force majeure conditions. Further, as per
clause LB of the agreement, the respondent shall be entitled for a reasonable
extension of time due to force majeure conditions. The project has been
delayed due to some conditions that were unforeseen, for which the
respondent cannot be held attributable.

That the respondent was facing umpteen roadblocks in construction and
development works in projects in its licensed lands comprising the township
owing to the initiation of the GAIL comidor which passes through the same.
This was further compounded with the non-removal or shifting of the
defunct, high-tension lines passing through the lands, which also contributed
to the inevitable change in the layout plans.

That to further add to woes of respondent, non-acquisition of sector roads by
HUDA to enable accessibility to the various corners of the project, forceful
unauthorised occupation of certain parcels by some farmers coupled with
other regular obstructions and impediments, have resulted in respondent

d)

s)
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, 
being unable to deliver as per contemplated date of possession. The progress

of the construction of the project was also affected due to various other
unforeseen circumstances such as re- routing of high-tension lines passing

through these lands resulting in inevitable change in the layout plans.

h) That the respondent as per the agreement completed the project and sent an

intimation of possession letter dated 08.03.2016, intimating the

complainants that the respondent is commencing the process of handing

over of possession and the complainants shall pay the final payment due of
Rs.89,44,135.56 towards the said..g4it-grrrtt 

" 
complainants failed to do so.

il That after non-receipt of ,r, orpil$,ffiHiinu .o-otainants, the respondent
,',

sent a notice for terminatiffiitea L?.i4:2016, wherein the respondent

intimated the comprainad[ffit their nenqing dues and granted a period

of 7 days to pay the outstrnaing 3r., of nr. i,O,ir,Urr/-. 
e

That the complainants tapt on assuring the respondent for the payments, but
the respondent never rebeived the payments from the complainants. Due to

above circumstances, ihe respond nt' a- agirrflc.gnstrained to send a notice

of termination dated 18.0 ,,9, intimating itre complainants that if the dues

are not paid then the respondbnl.strali,hedutt the earnest money.

That the respondent provided o" 9" jdn(!,punity ro the complainants to

pay the outstanding amount vide' ,ibtiSe of 'termination dated 1,Z.1,O.ZOZO.

After non-receipt of'the nacusbrrj,il*iniio irra .urpondent gave last

opportunity to the complainants to pay the outstanding dues vide notice of

termination dated 31.03.2022,butthe complainants again failed to make the

necessary payments.

That on 19.04.2022, the respondent sent a letter of cancellation of buyer's

agreement cum recovery notice to the complainants, stating that owing to

continuous failure to clear the outstanding dues, the respondent is

constrained to and left with no alternative, but to cancel/terminate the

i)

k)

l)
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allotment in accordance with the terms of the buyer's agreement. As per

clause 1,2 andclause 21 of the buyer's agreement, the respondent is obligated

to cancel the allotment upon non-receipt of timely payments by the allottees.

m) That the respondent also intimated to the complainants that the respondent

is also entitled to recover an amount of Rs.47,34,904 from the complainants

on account of the said cancellation/termination with the detailed calculation

of the dues vide letter of cancellation dated 1,9.04.2022. Further, intimated

that the complainants are left with no right, title, interest, charge or lien over

the unit and its allotment to the complainants stands cancelled/terminated

with immediate effect. The respondent is released and discharged of all its

liabilities and obligations in respect of allotment of the unit to you and is free

to make fresh sale of the unit to any third party.

n) That the complainants are allowed to obtain refund from the respondent,

then it shall be allowed after making necessary deductions such as earnest

money, brokerage etc as the allotment was cancelled due to delay in
payments by the complainants despite repeated reminders and notices.

o) That in case the relief of refund is allowed then the same shall be subject to

the necessary deductions which the complainants have agreed under the

agreement. Also, the respondent herein has invested the entire receivables

towards the completion of the project and in case full refund is allowed then

the interest of the allottees shall be at stake.

7. All other averments made in the complaint were denied in toto.

B. Copies of all the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents and submissions made by the

parties.

E. )urisdiction of the Authority:
9. The Authority observes that it has complete territorial and subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
Page 9 oflS{
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E.I Territorial f urisdiction:
L0.As per notification no. L/92/20L7-ITCP dated L4.L2.20L7 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District. Therefore, this

Authority has the complete teruitorial jurisdiction to deal with the present

complaint.

E.II Subiect-matter furisdiction: ., , l

LL. Section 11[a)(a) of the Act, 201"6!i] g{des that the promoter shall be
irs$Jj'l''i+,#

responsible to the allottee as peffi-pfuirent for sale. Section 11[aJ[a) is

rep ro du ced as h ereund er : 
"-,,,,,,{:;*4*., ;io..f,i,{ 

l;,f,,,,,,,* 
"*

Section fi@)(a) ' ii,,."

Be responsible for all obl{,gd!.to. resp"dtr bll'ftPjsand fi,pcyi.ons under the provisions
of this Act or the rules ind regulati6ns made thtbreunder or to the allottees as per
the agreementfor sole,,oy..,louthe asspciatjlaitilo)ltotteei as the case may be, till the
conveyance of all thehyihr'*nents, plpts or buildings, as'thb case may be, to the
allottees, or the common oreqs to th,e association of:allottees or the competent
authority, as the case may 6e;'=... t' . I , .' 

".':
Section 34-Functions of the Authority:
3a(fl of the Act provides to ensure Tbrnpliance of the''obligations cast upon the
promoters, the allottees and the rial rbtat?ftt'enEp- under this Act and the rules and
regulations made thereunder. *' :d$'"r'

12. So, in view of the prqiiq$onsr-of f|e ry!_qoolid ahove, the Authority has

' +Ue-+h6 
-bfttiiint'iegarding 

non-compliance ofcomplete jurisdiction to dec

obligations by the pridmqd.. leaying aside colnpensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

13. Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement passed

by the Hon'ble Apex Court in Newtech Promoters and Developers Private

Limited Vs State of U.P. and Ors. (Supra) and reiterated in case of M/s Sana

Realtors Private Limited & other Vs Union of India & others SLP (Civil) No.

Page 10 of 18
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13005 of 2020 decided on 72.05.2022wherein it has been laid down as

under:

"86. From the scheme of the Act of which a detailed reference has been made and
taking note of power of adjudication delineated with the regulatory authority and
adjudicating officer, what finally culls out is that although the Act indicates the
distinct expressions like 'refund', 'interest', 'penalty' and 'compensation', a conjoint
reading of Sections 78 and 79 clearly manifests thatwhen it comes to refund of the
qmount, and interest on the refund emount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the regulatory
authority which has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question of seeking the relief of
adjudging compensation and interest thereon under Sections 72, 74, 18 and 79, the
adjudicating officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 readwtU!;S"egtton 72 of the Act. if the adjudication
under Sections 72,74, 78 and 79 oth*iii.t!,l,,ti:W::,ib.ifrprntotion as envisaged, if extended
to the adiudicating officer as praye{ffi"ffi$ur view, may intend to expand the
ambit and scope of the powers ond fuyit!2iis of$e adjudicating officer under
Section 7L and that would be agaiist the mandate of the Act 2076."

14. Hence, in view of the aut|ffin f,g cem3y.of the Hon'ble Supreme

Court in the case me#flea aUofie, ihe'Authbrity has the jurisdiction to
;i -:i,n ::: .:, :r: ::

entertain a complaint stflkifig refun-dffiE rry:r,*dra(i interest on the refund

amount. r i, lr 
,, uu ,, in 

' 
=lnl =

. .i .

F. Findings on the obiection raised Uy theife$po$dent.
F.I Obiection regarding delay owing to force maieure conditions:

L5. The respondent-promoter raised l .,.9,,.!,+tion that the construction of the

project was delayed due to folce majeur; conditions such as passing of GAIL

pipeline through the project and ,on-rlOuisition oi sector roads by HUDA.

However, the pleas advarced j1 t_fris regar$ qre de,loid of merits. Firstly, the

unit was allotted to the complainant-allottee on 20.LL.}OLZ and the GAIL

notification regarding lying of pipeline come out in the year 2009, which is

prior to the allotment, and thereafter, GAIL granted permission for reducing

ROU from 30 metres to 20 metres vide letter dated 04.03.2011. GAIL

notification and permission letter was prior to the execution of buyer's

agreement dated 08.01.2013. If the unit in question had truly been affected by

the GAIL pipeline, it is unlikely that the respondent would have allocated same

to the complainants. However, there is no justification for the wait for such
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long period as it is well settled principle of law that a person cannot take

benefit of his own wrong. Thus, no benefit of indefinite period in this regard

can be given to the respondent/builder.

G. Findings on the relief sought by the complainants.
G.l Direct the respondent to refund the entire amount of Rs.32,38,686/- paid

by the complainants to the respondent.
G.II Direct the respondent to pay an interest of LBo/o per annum from the date

of receipt of payment from the complainants till the date of refund.
16. The above-mentioned reliefs sought by the complainants are being taken

together as the findings in one relief will definitely affect the result of the other

relief, the same being interconnected.

17. The factual matrix of the case reveals that the complainants were allotted a

unit no. 21, lst floor, block C, Street BZC-T, admeasuring 1500 sq. ft. in the

project "Vatika India Next (Phase Il)" being developed by the respondent. The

builder buyer agreement was executed between the parties on 08.01.2013. As

per clause L 5 of the builder buyer agreement the possession of the unit was to

be offered within 3 years from the date of the execution of the buyer's

agreement. Hence, the due date of possession comes out to be 08.01.201,6.

18. The complainant states that there were no signs of completion of the project.

The occupation certificate/completion certificate of the project where the unit

is situated has still not been obtained by the respondent-promoter. However,

an intimation of possession letter dated 08.03.2016 was being sent by the

respondent to the complainants. Thus, it is necessary to clarify whether such

intimation of possession made to the allottees tantamount to a valid offer of

possession or not.

19. The Authority in complaint bearing no. 4031 of 2019 titled as "Vqrun Gupta

Vs, Emaar MGF Land Limited" decided on 72.08.2027had laid down the pre-

requisites for a valid offer of possession, which are as under:

a. Possession must be offered after obtaining occupation
certificate.
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b. The subject unit should be in a habitable condition.
c. The possession should not be accompanied by unreasonable

additional demands.
20. In the present matter, the respondent merely sent intimation of possession

letter on 08.03.20L6 i.e., before obtaining occupation certificate from the

concerned department. The relevant part of same is reiterated as under:
"It gives us immense pleasure to inform that we are commencing the
process ofhanding over ofour project- INXT Floors.

Issuance of Offer o/ Possession: Subject to the pre-requisites fulfilment,
"OFFER OFPOSSESSION" shall be dispatched toyou intimating the date of
handing ov er th e resp ectiv e unit,.................,.,........ "

Thus, the intimation of possession is an invalid offer of possession as it

triggers component (a) of the above-mentioned pre-requisites, being sent by

the respondent before obtaining an occupation certificate.

21.Further, the respondent raised another plea that the unit allotted to the

complainants had already been cancelled by the respondents vide notice of

termination dated 1,9.04.2022 on account failure of the complainants to make

payment of the outstanding dues. To corroborate further, the respondent

placed on record various notice of termination sent by the respondent to the

complainants to make payment of the outstanding dues.

22.On the other hand, the complainants submitted that the respondent issued a

letter dated 25.02.2013 to HDFC stating that it had all the necessary approvals

and sanctions but still failed to provide the said documents to the bank. Due

to this, the bank did not disburse any loan to the complainants. Therefore, the

complainants sent a legal notice dated 22.07.2016 to the respondent to either

provide documents as required by HDFC bank or in alternative, refund the

entire amount paid by the complainants along with interest from the date of
respective payment till actual realization.

23.In line with the aforesaid facts and documents placed on record by both the
parties, the main question which arises before the authority for the purpose
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of adjudication is that "whether the said cancellation is a valid in the eyes of

law?"

24. Perusal of case file reveals that an amount of Rs.32,38,686/- had been paid by

the complainants against the total sale consideration of Rs.1,07,48,428/-.

Thereafter, a tri-partite agreement dated 03.01.2013 had been executed

between the complainants, the respondent and Housing Development Finance

Corporation Limited (HDFC), wherein the respondent undertook the

responsibility of submitting all the documents of the project as requested by

HDFC. The relevant part of ,n. 
'!;lffi,,agreement 

dated 03.01.2013 is

reiterated as under for ready reference:iLirl;i,
.. irrr' r\!$iL,!snr\r !.jtrr

"............The Developer ali;o coifums an! undertakes that it
shall submit to ,|lbFC all.; dpgfup9nl9"";yo; the project as
requested oy ttp"Q1aid shgil tge6tiibrC;y;r*e! of the progress
of the project t &*gf ydm rffi.q,l,e'7r.om HDFC 6epre
handing over {o#-ession of the respective indepbndgnt floor to the
borrower," ;., . ..*?,,1,, 0..,,,'.! l*,",,. \==l=1

Therefore, it is eviderff,thht it wiiff"t\f 
lurpg l, W of the respondent to

provide all the necessff:#i1,,,9 *hents tp the Hn$mqnk for approval of loan
0." .i

amounting to Rs.73,00,Dqeif -,_a{,"agreqd k4"mS;tdspondent vide tri-partite

agreement (Annexure C5,'ffefu€::7€ #t"$.i03.0f .2013. Due to failure of the

respondent to provide*"stL,,lh prec.e"$ft;='doculnents, the loan could not be

disbursed. Further, ttrell|e$pondpn!-ca,,5rc#lled the unit owing to non-payment
, e\: 

,,,1

of outstanding dues Ff1tr. eo,rynl1in'an*:' llq*€urg,r, it was due to the

respondent's own fauff tfrditt e ouisi"rraiirg amount in the form of bank loan

could not be disbursed to it on behalf of the complainants. Therefore, the said

cancellation letter dated 1.9.04.2022 is held to be bad in the eyes of law.

25. The complainants herein intend to withdraw from the project and are seeking

return of the amount paid by them in respect of subject unit along with

interest as per Section 18[1) of the Act and the same is reproduced below for

ffiHARERA
ffiarRUcRAM

ready reference:

"Section 18: - Return of amount and compensation

Complaint No. 5206 of 2023
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as
Act....."

India & others SLP [Civit) No. 1300

as under: -

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building.-
in accordance with t-he terms of the agreementfor sale or, es the case may be,
duly completed by the date specifted therein; or
due to discontinuance of his business as a developer on account of suspension
or revocation of the registration under this Act or for ony other-r"oron,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the projecl without prejudice to any other remedy
available, to return the amount received by him in respect of that
apartmenl plot, building, as the case may be, with interest at such rate
as may be prescribed in this behalf including compensation in the manner

Complaint No. 5206 of ZOZ3

thisprovided under

,, ,-1-; ,.il-*,1,,., (Emphasis supplied)
26. Moreover, the Hon'ble Supreme"-Co[-rt of Inaia in tire cases of Newtech; ,'.

Promoters and Developers privat.'fimit"a Vs. State of U.P. and Ors. (supra)

reiterated in case of M/s San+ Re.*qftbrd f..rlyate Limited & other Vs Union of

5 of 2020 decided on 12.05.ZOZZ.observed

"25' The unqualifiid.right of the allottee to seek refund referred llnder
Section 1S(1)(a) and Seqtion 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided thii right of refund on demond as an unconditional
absolute right to the allottee, if the promoter farils to give possession of the
apartmenl plot or building within the time stipulated under the terms of the
agreement regardless of unfoies'b'en events or stay orders of the
Court/Tribunal, whid.h is in either way,not attributable to the allottee/home
buyer, the promoter is urider an obligation to riluna the amount on demand
with interest at thg'rate, prescri,bed by the State Government including
compensation in the mdnher.proviy'ed under the Act with the proviso that if
the allottee does not wish to withdraw from the project, he shall be
entitled for interest for the period of deloy till handing over possessfon
at the rate prescribed."

2T.Keeping in view the fact that the allottee-complainants wishes to withdraw
from the project and seeks refund of the amount received by the promoter in
respect of the unit with interest, the matter is covered under Section 1B(1J of
the Act of 2016. Accordingly, the respondents are liable to return the amount
received by him from the allottee in respect of the subject unit with interest at
the Prescribed rate' 
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28' Admissibility of refund along with prescribed rate of interest Section 18
of the Act read with Rule 15 of the Rules, ibid provide that in case the allottee
intends to withdraw from the project, the respondent shall refund of the
amount paid by the allottee in respect of the subject unit with interest at
prescribed rate as provided under rule 15 of the rules. Rule 15 has been
reproduced as under:

"Rule 15, Prescribed rate ofinterest- [Proviso to section 72, section 7g
and s.ub'section ft) and subsection (7) of section r9l(1) For the purpose ofproviso to section 72; section 78; and sub-sections (4)
and (7) of section 79, the "ipte7e,,;!\t the rate prescribed,' shall be the
state Bank of India /rrgrhestm.grgifo of lending rate +20/0.:

Provided that in case the Statq,8ffi#,ffiH&i a marginit cost of lending rate
(MCLR) is not in use, it shall Ue i'qptaiiA 

"p,y 
such ienchmark'lending-rates

which the l\te Bank of rn,gio,^ii iiti|i tiye.^yo time for tending to the
general public." f q* ,."^,. ,, , ",,. "\

29. The legislature in its 
.yis{o}n fu:n:: lunoiairiate 

legistation under the
provision of Rule 15 of ifre Rut.s, iHil"faffaetertn" 

-ined 
the prescribed rate of

interest. The rate or i*tail$t so determined uy tffi ,rIr,u.", is reasonablelji 
:

and if the said rule is {oloqredito awaia ilr" inte.est, it will ensure uniform
practiceinallthecases., ;r_ - r +r ' 

'",iru
30. Consequently, as per *"u3rft-or tUi S;gl:: -qriffidia i.e., hnps://sbi.co.in,

the marginal cost of lending ratd"[i#rf,bit, MCLR) as on date i.e.,29.!L.Z0Z4 is

9.LOo/0. Accordingly, the prescribed ratgof inhrest'will be marginal cost of,. ,. 'i;: ffi - j
lending rate +20/o i.e., t .!ffi.{ 

a \ _ ,," " ;,,; i,; ;,:

31. The definition of term tiir;afeid"',,4i_"OG dai*r Secrion Z(za)(ii) of the act
provides that the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount. The relevant section is
reproduced below: -

"(za) "interest" meons the rates of interest payable by the promoter or
the allottee, as the case may be,

Explanation. -For the purpose of this clause_

(ii) the interest payable by the promoter to the allottee shail be from the
date the promoter received the amount or any part thereoy tru tn"
date the amount or pafi thereof and interestti"ieon is refunded, ... ,,/'
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32. Therefore, the authority hereby directs the promoter to return the amount

received by him i.e., Rs. 84,62,437 /- with interest at the rate of 11.10% fthe
State Bank of tndia highest marginal cost of lending rate (MCLR) applicable as

on date +2o/o) as prescribed under Rule 15 of the Haryana Real Estate

(Regulation and Development) Rules,2077 from the date of each payment till
the actual date of refund of the amount within the timelines provided in Rule

16 of the Rules, ibid. However, it is important to note that the amount of

assured returns paid by the respondenlto the complainant-allottees shall be

adjusted/deducted from the payalle amount,
'ai . .,:;

G.III Direct the respondent to pay Rs.2,00,0O0/- towards legal costs incurred
by the complainants.

33. The complainants ,.u.,#H*:-f , t4e 
,*P.nr.-Tentioned 

reliefs w.r.t.

compensation. rr," Honfi piEh.-u iqurt #tt,l,, il: rz Appeal nos. 6745-

6749 of 2027 titled r,.:-{,. F New' '1,,,14*ary.#!d Developers Ltd, v/s
State of UP & ors. t as{n-etditt rt 

"nlilfrAit4 
is entiuea to claim compensation

and litigation charges undpt.,seclions tf,,,14, 
.|,8 

and Section L9 which is to be

decided by the ad;udic*,1,i 1;i ,$ pEJ s;cu,on zt and the quantum of

compensation and litigation .*p"qi.rS$3.U be aAjuaged by the adjudicating

officer having_due reg-rds to ttr, :_n mg,ntioned in Section 72. The

adjudicating officer has exclusive +Stisai"Ction to deal with the complaints in

respect of compensation and lSgal expgnses. 1

H. Directions of the r"tho*i$; , " ='':e"-l , ",.i fi

34, Hence, the authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance of obligations cast

upon the promoter as per the function entrusted to the authority under

Section 3a(fl:

I. The respondent is directed to refund the entire amount received by it from

the complainants i.e. Rs.32,38,686f- along with interest at the rate of

tL.Llo/o p.a. as prescribed under Rule 15 of the Haryana Real Estate

Complaint No. 5206 of 2023
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[Regulation and Development) Rules,2Ol7 from the date of each payment

till the actual date of refund of the deposited amount within the timelines

provided in Rule 1,6 of the Haryana Rules, 20L7.

II. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences would

follow.

35. Complaint stands disposed of.

36. File be consigned to registry.

Dated: 29.OL.2025

tory Authority,
Gurugram

. ..: lrr- :: !l t

, .. '!,

::::

. ::
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