HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA
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BEFORE THE ADJUDICATING OFFICER

Complaint No. : 3269 012022
Date of Institution: 19.12.2022
Date of Decision: 28.01.2025

Chaman Lal Hans and Veena Rani, both R/o ITousc No.8/4, NI'L. Township,
Panipat, District-Panipat, Haryana-132103.

.COMPLAINANTS
Versus

Parsvnath Developers Limited, office at Parsvnath Tower, Near Shahdara Metro
Station, Shahdara, Delhi - 110032.

. RESPONDENT
-_—
Hearing: 13"

!

Present: -  Sh. Sandeep Lather, Advocate, for the complainants.
Ms. Rupali S. Verma, Advocate, for the respondent through VC.

ORDER

This order of mine will disposec of a complaint filed by the
complainants namely Chaman Lal Ilans and Veena Rant against M/s Parsvnath
Developers Ltd., secking compensation and the interest from this Forum, in

accordance with the provisions of Rule 29 of the THRERA. Rules, 2017
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(hereinafter to be referred as the Rules 2017), read with Scctions 71 & 72 of the

RERA Act, 2016 (hereinafter to be referred as the Act, 2010).

2. Bricf facts of the complaint arc that the complainants Chaman Lal
Hans and Veena Rani, had booked a residential flat on the First Floor on
Block-c, having an approximately 1220 sq. ft. arca in Parsvnath Paliwal City,
Panipat and paid total amount of X13,07,714/-, the description of which has not

been given.

That, the respondent had exccuted a IFlat Buyer Agrecement on
dated 07.09.2009 and as per clausc 9(a) of the same the residential fToor was to
be offered within 24 months from the datc of commencement of construction on
the individual plot on which the flat is located within a grace period of six
months; That, despite the complainants having spent their hard carned moncy to
oct the unit, they did not get any positive response (rom the respondent despite
repeated queries and later on the complainants camc to know that the
respondent has played fraud of receiving money but not providing the units as
promiscd with many allottees including complainants; That, complainants along
with other allottces met the DGM of the respondent company who promised
that units will be delivered but despite false promiscs [rom respondent side the
complainants and other allottees did not get their units for more than thirtcen
years; That, legal notice was served upon and finally all such allottces filed

Complaint no.RERA-PKL-1358-2020 by the complainants and other allottees
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also filed separately total 11 in number seeking refund and the said complaints
have been allowed vide order dated 20.07.2022; That, the refund order has not
been complicd with till date in the executions so filed which 1s a causc of
physical and mental harassment of the complainants. That, the intentions of the
respondent was simply to grab the moncy from the allottees by making falsc
promiscs despite the fact that allottees had ir_wcs{cd their hard carned moncey and
the said property now has very higher rates but Hon’ble Authority ordered for
minimum interest on principal amount, which is the rcason the complainants arc
forced to stay on rents to pay the same by borrowing; That, the 13 vears delay 1s
a torturc for any home buyer which bring immensce stress, mental pain,
frustration, anger, harassment which is the reason thc complainants arc entitled

to compensation as the respondent has cnjoyed this money so long

unauthorizedly. Finally, complainants have prayced to be granted litigation

charges of %3,00,000/- for filing three complaints, 22.00,000/- lor mental
harassment for a period of 13 years, 32,00,000/- for loss of opportunity to the
complainants who have to purchase other property, which payment could have
been avoided if the allotted unit was handed over to the complainants in time,
compensation of R20,000/- for visiting the office of respondent to seek delivery
of possession and rcfund of principal amount, X50,000/- as compensation for
repeated nature of default on part of the respondent who did not obey the

Authority’s order and any other relief which this Forum deem appropriate. With
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the complaint some anncxures have also been attached 1.c. Adhar Card (C-1),

copies of applications (C2-C4).

3. On receipt of notice of the complaint, respondent filed reply. which
in bricf statcs that complaint is not maintainablc being not in consonance with
provisions of Scction 72 of the Act, 2016, as there is no prool led by the
complainants as to how they could prove.the factors required to be proved
within the Section 72 of the Act, 2016; That, the present complaint pertains to
an unregistered project of the respondent, hence in view of the law laid down by

Hon’ble Apex Court in New Tech Promoters and Developers Pvt. [Lid. v/s State

of U.P. and others (2021 SCC 1044), the Adjudicating Officer has no

jurisdiction to entertain the present complaint; That, the complaint is barred by

limitation in view of the law laid by Hon’ble Apex Court in Surject Singh Sahni

—
Y v/s State of U.P. and others (2022 SCC Online SC 249); That. the complainants

have not disclosed the fact that they were defaulters in making payments of
instalments despite notices from the respondent and the said non-payment of
instalment by thc complainants and other similarly situated allottees had
adverscly affected the progress of the project resulting into delay: That, the
project also got delayed because of various administrative reasons bevond the
control of the respondent. Finally, prayer is made to dismiss the complaint being

not maintainable.
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4. The complainants have filed the rejoinder reiterating the contents

of the complaint and controverting the claim of the respondent made in its reply.

5 This Forum has heard Sh. Sandccp Lathar, Advocate, for the
complainants and Ms. Rupali S Verma, Advocate, for the respondent and has

also gonc through the record carcfully.

6. In support of its contentions, learned counsel lor the complainants
has argued that in the instant case, complainants arc very much entitled to get
compensation and the interest thereon, because despite having played its part of
duty as an allottee, the complainants had mect all the requircments including
payment of maximum amount for the unit booked but 1t is the respondent who

made to wait the complainants to get their unit well m time complete i all

/' . . ~
y_ respect for more than 13 years, which forced the complainants to go for

unwarranted litigation to get the refund by approaching IHon’ble Authority at
Panchkula, which has finally granted the refund but with less interest thereon.
He has further argued that the respondent forced the complainants to visit time
and again to its offices to get the unit, thus to spend unnccessary moncy on
travelling and to suffer physical harassment. Ilc has further argucd that the
complainants have been played fraud upon by the respondent as 1t despite
having used money deposited by the allottees, did not complete the project and
enjoyed the said amount for its own causc which amounts to misappropriation

of complainant’s money on the part of respondent. Tle has further argucd that
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somc of the complainant’s harassment, who arc party in this common order
under exccution, at the hand of the respondent increased further when the
cheque paid to refund the amount got bounced. Finally, he has praved to grant

the compensation in the manner prayed in the complaint.

T On the other hand, lcarned counscl for the respondent has argucd

that this complaint as such is not maintainable i view of the law laid down by

Hon’ble Apex Court in Surjeet Singh Sahni vs State of U.P. and others 2022

SCC Online SC 249 as the project pertains to the ycar 2009, whereas present

complaint to secck compensation was filed on dated 19.12.2022 much alter the
period of limitation. She has further argued that in the casc in hand, the Flat
Buyer Agreement was cxecuted in the year 2009 1.c. more than 8 vears before
the RERA Act, 2016 coming into force, so provisions of RIERA Act are not
7)/ applicable in the present case, meaning thereby the Adjudicating Oflicer has no

authority to entertain such complaint what to talk of grant of compensation. She

has further argued that there has not been any intentional delay on the part of the
respondent to complete the project which factually got delayed because of the
circumstances beyond the reach of the respondent and cven the complainants
arc also responsible for the delay as did not pay the regular instalment despite
having been asked. She has further argued that to ¢ct a relief under Section 71
of the Act, 2016 read with Rule 29 of the Rules, 2017, the complaimants arc
required to prove the ingredients of Section 72 of the Act, 2016. which in the

casc in hand do not stand proved as no cogent cvidence to meet requirements of

6
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Scction 72 of the Act, has been led. She has further argued that it is the
requirement of Sections 71 and 72 of the Act, 2016 read with Rule 29 of the
Rules, 2017, the Adjudicating Officer to adjudge compensation by conducting
an enquiry in the manner laid and for conducting the enquiry there should be
sufficient cvidence led by the complainants with facts and figures to prove as to
how it is entitled to get compensation within the meaning ol Scction 72 ol the
Act, 2016. She further argued that in the instant casc. the complainants has not
led any cvidence as to how it has spent the amount in the manner claimed (o
seck compensation under different heads, so it being the casc of no cvidence in
support of the claim of the complainants, the complaint is to be dismissed being
devoid of merit. Finally, she has prayed to dismiss the complamt.
8. With duc regards to the rival contentions and facts on record, this
FForum possess following questions to be answerced:
(a)  Whether the law of limitation is applicable in a casc covered under
RERA Act, 2016 and Rule 2017 madc thercunder?
(b)  Whether the present complaint under Scction 71 of the Act, 2016
rcad with Rule 29 of the Rules, 2017, pertaining to a project of the
year 2009 is maintainable under the RERA Act. 2016 read with

Rules 2017, 1f filed on dated 19.12.20227

(¢)  What are the factors to be taken notc of to decide compensation?
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Whether it is necessary for the complainants to give cvidence of
mental harassment, agony, gricvance and [rustration causcd duc to
deficiency in service, unfair trade practicc and miscrable attitude of

the promoter, in a case to get compensation or interest”

Whether complainants are entitled to get compensation in the casce

in hand?

Now, this Forum will take on each question poscd to answer, in the following

manncr;

8(a)

Whether the law of limitation is applicable in a case covered
under RERA Act, 2016 and Rule 2017 made thereunder?

The answer to this question is 1n ncgative.

The plea for the respondent is that the complamnt 1s burred by
limitation as project pertain to thce vycar 2009, wherecas the

complaint was filed in the ycar 2022.

On the other hand, the plea [or the complainants arc that the
provisions of Limitation Act arc not applicable in this complaint
filed under RERA Act, 2016, hence. plea of limitation so raised be

rejected.

With due regards to the rival contentions and facts on record,
this Forum is of the view the law of hmitation docs not apply in

respect of a complaint filed under the provisions of the RERA Act,

8
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2016. Rather, Section 29 of the Limitation Act, 1963, spccifically
provides that Limitation Act, 1963, docs not apply to a special
cnactment wherein no period of limitation is provided like RERA
Act, 2016. For ready reference, Scction 29 of the Limitation Act,

1963, is reproduced below;

Section 29 - Limitation Act, 1963

29. Savings.--

(I)Nothing in this Act shall affect scction 25 of the Indian Contract
Act, 1872 (9 of 1872).

(2)Where any special or local lav: prescribes for any suil, appeal
or application a period of limitation different from the period
prescribed by the Schedule, the provisions of scection 3 shall apply
as if such period were the period prescribed by the Schedule and
for the purpose of determining anyv period of limitation prescribed
for any suit, appeal or application by anyv special or local lavw, the
provisions contained in sections 4 to 24 (inclusive) shall apply-only
in so far as, and to the extent (o which, they are not expressly
excluded by such special or local I

(3)Save as otherwise provided in anv law for the time being in
Jorce with respect to marriage and divorce. nothing in this Act
shall apply to any suit or other proceeding under any such law.
(4)Sections 25 and 26 and the definition of “casement " in scction 2
shall not apply to cases arising in the territories to which the
Indian Easements Act, 1882 (5 o/ 1882), may for the time being
extend.

Even, scction 18(2) of RERA Act, 2016, brings the

complaint out of the purview of Limitation Act, 1963.

Further Hon’ble Apcex Court in Consolidated Iingg.

Enterprises v/s Irrigation Departinent 2008(7)SCC169, has held

regarding applicability of Limitation Act, 2016, upon quasi-judicial

forums like “Authority” or “Adjudicating Officer”™ working under
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RERA Act and Rules thercunder to the effect that “Limitation Act
would not apply to quasi-judicial bodics or Tribunals.”™ Similar
view has been reitcrated by Hon ble Apex Court in case titled as

“M.P. Steel Corporation v/s Commissioner ol Central lixcise

2015(7)SSCS8.

Notwithstanding anythine stated above, academically,
cven if it is accepted that law of limitation applics on quasi-judicial
proceedings, though not, still in the case in hand. it would not have
an application in this case as the project has not been completed till
date, resulting into refund of the amount to the complamant. so,
causc of action for the complainant is in continuation, 1" finally

held entitled to get compensation.

In nutshell, plea of bar ol limitation 1s devord of merit.

Whether the present complain: under Section 71 of the Act,
2016 read with Rule 29 of the Rules, 2017, pertainine to a
project of the vear 2009 is maintainable under the RERA Act,
2016 read with Rules 2017, if filed on dafed 19.12.20227

The answer to this question is also in ncgative,

This question has been answered by Hon ble Apex Court in

M/s New Tech Promoters and Developers Pyt Lid. v/s State of

U.P. & Ors., to the cffect that “projects already completed or to
which the Completion Certificate has been granted arc not under

the fold of RERA Act. Since, in the instant case, the project in
10
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question was neither completed when the RERA Act camce into
existence on May 2016, nor, any Completion Certificate was issucd
to it prior thereto, it is a casc which is duly covered by the
provisions of the Act, 2016 and Rulcs, 2017, It is not out of place
to mention here that in the case in hand. the project was not
completed cven when the comp]u_m helore Authority was filed to

scek refund and even now also probablv it is not completed.

What are the factors to be taken note of to decide compensation?

On this point, relevant provisions of RERA Act, 2016 and

also law on the subject for grant ol compensation, arc as under:

(i) Section 18 - Return of amount and compensation

(1) If the promoter fails to compleic or is unable to give possession
of an apartment, plot or building.

(a) in accordance with the terms of the agreement for sale or as the
case may be, duly completed by 1he date specified therein: or (b)
due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this et or for
any other reason, he shall be lial:lc on demand to the allotiees, in
case the allottee wishes to withdravw from the project. without
prejudice to any other remedy «vailable, 1o return the amount
received by him in respect of that apariment, plot, building, as the
case may be, with interest at such rate as may he prescribed in this
behalf including compensation in the manner as provided under
this Act.

Provided that where an allottee oes not intend 1o withdraw from
the project, he shall be paid, by the promoier, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.

Tk
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(2) The promoter shall compensaic the allotices in case of any loss
caused to him due to defective title of the land. on which the project
is being developed or has becn developed, in the manner as
provided under this Act, and the claim for compensation wnder this
subsection shall not be barred hy limitation provided under any
law for the time being in force.

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations made
thercunder or in accordance with the terms and conditions of
the agreement for sale, he shall be liabie (o pay such
compensation to the allottees, in the manner as provided under
this Act.

(ii) Ilow, an Adjudicating OfTicer is to excreise its powers
to adjudicate, has been mentioned in case titled as Mrs, Suman

Lata Pandey & Anr v/s Ansal Properties & Infrastructure Ltd.

Appeal no56/2020, by Hon’bic_ Uttar Pradesh Real Estate

Appellate_Tribunal at Lucknow _dated 29.09.2027 in the

following manncr;

12.8- The word “fail to complywith the provisions of any of
the sections as specified in sub scction (1) uxed in Sub-Scction (3)
of Section 71, means failure of the promoter to complyv with the
requirements mentioned in Scciion 12, 14, 1S and 19, The
Adjudicating Officer after holding cnquiry while adjudcing the
quantum of compensation or interest as the case may he, shall have
due regard to the factors incntioned in o Section 720 The
compensation may be adjudged cither as a quantitative or as
compensatory interest.

12.9 — The Adjudicating Officer; thus, has been conferred with
power to directed for making paviient of compensation orinterest,
as the case may be, “as he thinks [it" in accordance with the
provisions of Section 12, 14, 18 «ud 19 of the Act aficr taking info
consideration the factors enumcrared in Section 72 of (el

(ili) What is to be considcred by the Adjudicating Ofilicer, while

deciding the quantum of compensation.  as  the  term

12
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“compensation” has not been delined under RERA Act. 2016, is
answered in Section 71 of the Act, 2016, as per which © he may
direct to pay such compensation ol interest, as the case may any be,
as he thinks fit in accordance with the provisions of any ol those

scctions,”

Section 72, further claborate the (ictors to be taken note of, which

recad as under;

Section 72: Factors to be taken into account by the
adjudicating officer.

72. While adjudging the quantiim of compensation or interest, das
the case may be, under section 71, the adjudicating officer shall
have due regard to the following [uctors, namely:

(a) the amount of disproportionate gcain or unfair advantage,
wherever quantifiable, made as « result of the default;

(b) the amount of loss caused as « result of the defaull;
(c) the repetitive nature of the dcfouli;

(d) such other factors which (/¢ «djudicating officer considers
necessary to the case in furtherance of justice,

(iv) For determination of the entitlement of complainant for
compensation duc to default of the builder/developer Hon'ble

Apex Court in M/s Fortune Infrastructure (now known as M/s.

Hicon Infrastructure) & Anr. V's. Trevor D’ima and Others,

Civil Appeal No.(s) 3533-353:1 of 2017 decided on 12.03.2018 .,

has held as under:-

15
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“Thus. the Forum or the Commiission _must determine that

there has been deficiency in scrvice and/or misfeasance in public

office which has resulted in loss or_injury. No hard-and-fast rule

can be laid down, however, « [ow cxamples would be where an
allotment is made, price is rcccived/paid but possession is not
given within the period setout i the  brochure.  The
Commission/Forum would then need 1o determine the loss. Loss
could be determined on the basis of loss of rent which could have
been carned if possession was given and the premises et out or if
the consumer has had to stay in rented premises. then on the basis
of rent actually paid by him. Along with recompensing the loss the
Commission/Forum may also compensate for harassment/injury,

both mental and physical.”

In the aforesaid casc, [lon'ble Apex Court laid down the
principle for entitlement of the compensation due to loss or injury
and its scopc in cases where the promoter of real cstate failed to
complete the project and defaulted in handing over its posscssion,
Similarly, Hon’ble Three Judgce 1iench of the Honble Apex Court
in Charan Singh Vs. Healing Touch Hospital & Ors. (2000) 7

SCC 668, had carlier held rcearding assessment of damages in a

casc under Consumer Protection Act, in the following manner:

14
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“While quantifving damages, Consumer Forums_are reguired (0
make an attempt to serve the cnds of justice so thal compensation
is awarded. in an establishcd case, which _not_only serves the
purpose of recompensing the individual hut which also ar the same
time. aims to bring about a qualitative chanee in the attitiude of the
service provider. Indeed, calculation of damagcs depends on the

facts and circumstances of eacl casc. No hard and fast rule can be

laid down for universal application. While avearding compensation,
a consumer forum has to take inio account all relevant factors and
assess compensation on the basis of accepted lecal principles, and
moderation. It is for the consumer forum (o grant conpensation to
the extent it finds it reasonable, [air and proper in the facts and
circumstances of a given case vccording to the extablished judicial
standards where the claimant is liohle to establish his charge.”

Whether it is necessary for the complainants (o give evidenee of
mental harassment. agony, gricvance and frustration caused
due to deficiency in_service. unfair trade practice and
miserable _attitude of the promoter. in a  case (o get
compensation or interest?

The answer to this question is that no hard and fast rule
could be laid to seck proof ol such feelimgs from an allotiee. Te/she
may have documentary proof to show the delicieney in service on
the part of the builder and cven this Farum could itsell take judicial
noticc of the mental and physical agony suffered by an original
allottec duc to non-performance of dutics on the part of the
promoter, in respect of the promises made to lure an allotice to
invest its hard earnecd moncy (o own ils drcam housce without
rcalising the hidden agendas or unfair practices ol the builder in
that project.

In nutshell, to award compensation, the Forum can adopt any
procedurc suitable in a particuiar case to decide the availahility of

15
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factors on rccord entitling or disentithing an ailottee 1o get
compensation which is the rcason even under Rule 29 of the Rules
2017, it is not compulsory to lend cvidence.

Undoubtedly, in Rule 29 of the Rules, 2017, there 1s mention
of Adjudicating Officer to follow summary procedure for enquiry
but in this rule there is no I'Cq{}ircmcm for Adjudicating Officer to
compulsorily ask for evidence [rom the complainant, to adjudge
quantum of compensation. Rather, il reference is made 1o Rule
29(2)(d), it clearly establishes that the power to summon or seck
attendance of a person or the document, as the case may be. is to be
exercised by the Adjudicating Oflicer only when in its opinion it is
nccessary to adjudge the quantum of compensation. In other words,
if the facts on record itself arc suilicient to mect the requirements
of Scction 73 of the Act, 2016, the Adjudicating Officer is not
required to resort to provisions ol Rule 29(2)(d) of the Rules. 2017,
Hence, it cannot be said that to conduct enquiry under Rule 29(2)
of the Rules, 2017, the Adjudicating Officer is to ask for cvidence
in the form of oral as well as documentary. as otherwise projected

by learned counsel for the respondent.

Whether complainants arc entitled (o oot compensation in the
case in hand?

Before deliberating on this aspect. it is nccessary (o deliberate upon

admitted facts to be considered to decide the lis:

16



(1)
(i)

(iii)
(iv)
(v)

(vi)

(vii)

(viii)

(ix)

(x)

Project pertains to the year

Proposed Handing over of posscssion

Basic salc price
Total amount paid

Period of payment

Occupancy certificate

Whether received till Filing of complaint

Datc of filing of complaint under Scction
31 before Hon’ble Authority

Date of order of Authority

Date of filing of complaint under Scetion
12, 18 & 19 of RERA Act, 2016

Date when total refund made

Complaint no. 3264 02022

2009

24 months  with  grace
period of six months as per
builder buyer agreement
dated 07.09.2009

13,60,910/-

A

13.07,710/-

(Dctails not given despite
dircctions passed)

NQO

03.12.2020

20.07,2022

9.12.2022

No payment made till date

[t is matter of record that the project advertised in the

year 2009, did not get completion certificate till (iling ol the

complaint on dated 19.12.2022 and also that the complainant on

its part had performed their part of duty by paving the maximum

amount for the unit. The payment of R13,07,710/- by the deeree

holders to the judgement debtor has also been aceepted by

Hon’ble Authority in its order dated 20.07.2022. It is also

admitted on record that the complainants did not get possession

of plot allotted. There can also be no denial that allottecs of the
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apartments generally spend their lifctime carnings or even obtain
loans for purchasing thc apartment and they arc not at cqual
footings with that of promoter. who is in dominating position.
The position of the allottee becomes more  pitiable  and
sympathetic when he or she has to wait for years together to get
the possession of plot al]mlcd\duspilu having played its bid but on
the contrary it is the promoter who enjoys the amount paid by
allottee during this period and keep on going to delay the

oal requirements on its

=

completion of the project by not mceceting le
part to get the final completion from competent Authority about
fulfilling which such promoter knew since the time of
advertisement of the launch of project. Further. the conduct ol the
promoter to cnjoy the amount ol allottce paid is nothing but
misappropriation of the amount Iceally paid as the promoter did
not hand over the posscssion within stipulated time, which the
promoter was legally bound to do. It is not out of piace to
mention here that if the promoter/respondent had a right to
receive the money from the allottee to hind over the possession
in time, it is bound to facc the conscquences for not handing over
the possession in time. licre, it is worth to quote a Latin maxun

“ubi jus ibi remedium,” which mcans “where law has established

a right, there should be a corresponding remedy for its breach.™ If

18
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this be the legal and factual position, the promoter is not only
bound to refund the amount but also to compensate the allotice
for misappropriatc gain or unfair advantage on the part of
promoter within the meaning ol Scction 72(a) of the Act 2016, of
thc amount paid. It is not out of place to mention here that
provenly the promoter lmdh received from the allotiee total
213,07,710/- (the date wisc dctails of instalments paid not
provided despite directions passed), but the promoter ncither
completed the project nor refunded the amount received il
allottece having been forced to approach Tlon’ble THIRERA
Authority to get the refund after having indulged in unwarranted
forced litigation by thc promoter at the costs of personal
expenses, which they finally got on date 20.07.2022. There can
also be no factual denial that the allottce must have run around to
get the delivery of possession of unit in time alter having paid the
maximum amount which obviously costed it much. Similarly, 1f
thc complction of project got delayed because of repeated
administrative and technical defaults of the promoter, the allotiee
cannot be blamed. Further, had the unit been delivered as
promised by Promoter/respondent. there was no reason lor the
allottec to get into unwarranted litigation at the costs ol its own

pocket. In the given circumstances. it 1s safe to conclude that
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undoubtedly, the allottee had to suffer inconvenicnee, harassment,
mental pain and agony during the said period bringing its casc
within the ambit of Scction 72(d) of the Act, 2016 as such
feclings arc to be senscd and felt without looking for proof
thereof.

In view of the above. since. the promoter had been
using the amount of X13,07.710/-, for the last more than 15 vears,
for the sake of repetition, it is held that it can definitely be termed
as disappropriate gain or unfair advantage. as cnumerated in
Scction 72(a) of the Act. In other words, it had been loss to
allottec as a result of dcfault on the part of promoter which
continuous till the refund is made starting from the first date of
instalment paid on dated 07.03.2009. Thus, 1t would be i the
interest of justice, if the compensation is ordered to be paid to the
complainant after taking into consideration of the default of
judgment debtor for the period in question and also misutilization
of the amount paid by the complainants to the respondent. In fact,
the facts and circumstances of this casc itsell are proof of agony
undergone by the complainant so fong, henee, there is no need to

look for formal proof of the samc

In view of the foreoine discussions, the complainants are
o [ }'

held entitled for compensation.
20
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9. Once, the complainants have been held entitled to get compensation, now
it is to be decided how much compensation is to be granted, on which amount,
what would be ratc of interest and how fong the promoter would be liable to pay

the interest?

As far as the question about amount of compensation
payable, this Fomﬁl holds that it is a case wherein lump sum
amount of compensation in payable as the complainants have not
cxplained the period of instalments paid date wisc despite
directions, which otherwise could have helped this Forum to
access the compensation having in mind as to from which dalc to

which datc the respondent cnjoyed amount of instalments paid in

-y( part.

In the given circumstances, wherein the complaints had paid
13,07,710/- as per llon’ble Authority’s order which the
promoter cnjoyed for almost thirtcen ycars, this Forum hold the
complainants entitled to gct R5,00.000/- in lump sum having in
mind the amount paid as compensation, [rom the promoter which
the promoter shall be liable to pay within 90 days from the date
of this order. In case, the promoter [ail to pay this amount within
stipulated period, than in that casc the rate of interest would be

payable in view of the law discussed below;

21




]

Complaint no. 3269 02022

Section 18 - Return of amount and compensation.

(1) If the promoter fails to complcie or is unable (o give possession
of an apartment, plot or building,

(a) in accordance with the ‘crms of the agreement for sale oi as the
case may be, duly completed by the date specified therein; or

(b) due to discontinuance cf his business as a developer on account
of suspension or revocation of the registration under this Act or for
any other reason, he shall be liable on demand 1o the allotices, in
case the allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the amount
received by him in respeci of that apartment, plot, building, as the
case may be, with _interest at such rate_as mav be prescribed in this
behalf including compensution _in_the _manner _as_provided under
this Act:

Provided that where an allottee does not intend (o withdraw from
the project, he shall be paid, by the promoter. interest for cvery
month of delay, till the handing over of the possession, at siich rate
as may be prescribed.

(2) The promoter shall compensate the allotices in case of anyv loss
caused to him due to defective title of the land, on which the project
is being developed or hus been developed, in the manner as
provided under this Act, and the clain for compensation wundcr this
subsection shall not be barred by limitation provided under any law

Jor the time being in force.

(3) If the promoter fails to discharg¢e any other obligations iniposed
on him under this Act or the rules or reculations made therennder
or in accordance with the terms and conditions of the agrecment

Jor sale, he shall be liable to pav such compensation 1o the

allottees, in the manner as provided under this Act.

Rule 15 - Prescribed Raie of literest - [Provico to seciion 12,
section 18 and sub section (4) and sub-section (7) of section 19/

For the purpose of proviso 1o section 12; section |8 and
sub-sections (4) and (7) of section 19, the “intcrest at the_rate
prescribed”’ shall be the State Bank of India highest mareinal cost
of lending rate +2%.:

Provided that in casc the State Bank of India marging! cost
of lending rate (MCLR) is not in usc, it shall be replaced by such
benchmark lending rates which the State Bank of India niav fix
from time to time for lending to the general public./
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Rule 16- Timelines for refund of money and interest at such rate
as may be prescribed, payment of interest at such rate as nay he
prescribed:- [Section 18 an:d Section 19].-

(1). Any refund of money along with the inferest at such rate s may
be prescribed payable by 1he promoter in ierms of the Act, or rules
and regulations made therc under shall be pavable by the promoter
to the allottee within a period of nineiv davs from the date on which
such refund alongwith intcrest such rate as may he prescribed has
been ordered by the Authorily.

(2) Where an allottee does not intend to withdraw from the project
and interest for every month of delay till handing over of the
possession at such rate as may be prescribed ordered hyvothe
Authority to be paid by the promoter to the allottee. the arrcars of
such interest accrued on the date of the order by the Authority shall
be payable by the promoter to the allottee within a period of ninety
days from the date of the order of the Authority and interest for
every month of delay shall be pavable by the promoicr 1o the
allottee before 10th day of 1he subscquent month.

Section 2(za) - “interest” means the rates of interesi pavable by the
promoter or the allottee, as the case may he.

Explanation.—For the purpose of ihis clanse

(1) the rate of interest charecable from the allottee by the promoter
in case of default, shall be cqual to the rate of interest wihich the
promoter shall be liable to pay the allottee, in case of defanl::
(ii)_the interest_pavable Dy _the promoter (o the allotice shall be
[from the date the promoter received the amaount or any part ihereof
till the date the amount or part thereof and interest theveon is
refunded. and the interest pavable by the allottee (o the promoter
shall be from the date the allottec defauvlts in paviient (o the
promoter till the date it is paid.;

The perusal of provisions of Scction 18(1)h) make o clear

that in case of refund or compensation, the grant of interest may be at such rate

as prescribed in this behalf in the Act. [t is not out of place to mention here that

Scction 18(1)(b), not only deals with cascs of refund where allottee withdraws
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from projcct but also the cases of compensation as is cvident from the heading
given to this section as well as the fact that it has mention of refund and rate of
interest thercon including cascs of compensation. Further, perusal of provisions
of Scction 18(1)(b) of the Act, 2016, indicate that the allottee shall be entitled to
get refund or compensation, as the case may be, with interest at the rate

prescribed in the Act, 2016.
Further, Rule 15 of the Rules 2017, defines, the “rate™ as

“Statc Bank of India highest marginal cost ol lending rate 12% with proviso™.

Further, Rule 16 provides for the time hmit to refund
money and interest thercon and intercest is to be as per the rate preseribed in

Rule 15 in casc of matters covered under Proviso to scction 12, Scetion 18 and

25
]\?‘ Scction 19 (4) and 19(7) of the Act, 2016. It further deals with two situations,

one, where allottce has opted for refund than unit in a projeet and second case
where he has gone for project but there is delay in delivery. Henee, it cannot be
said that the Rule 16 deals with only onc situation out of two mentioned therein
as sub rule (1) and sub rule (2) respcctively. It is not out of place to mention

here that this Rule deals with cases related to Sections 18 & 19 of the Act. 2016.

How long the interest would remain payable on the refund
or compensation, as the case may bc, is provided m Scetion 2(za) ol the Act,
2016, which says that cycle of intercst would continue tifl the entire amount is

refunded by the promoter. In other words, if the provisions ol Section 18 read
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with Rule 15 rcad with Rule 16 and Scction 2 (za) arc interpreted co-jointly,
then it would mean that in case of refund or compensation, as the casc may be,
the promoter will be liable to pay the interest from the date the promoter
received the amount or any part thercol till the date the amount of refund or
compensation, as the case may be, or part thercofl along with up to date interest
is refunded/paid, even if not specificd in the order under exccution. THowever,
the situation is different in casc of an allottee’s dcfault in payments to the
promoter till the date it 1s paid. With this legal position, it is sale to conclude in
the casc in hand, still in view of Explanation (ii) to Scction 2(za) the allottee
will be entitled to get the interest up to date of the final payment at the rate

prescribed in Rule 15.
=
507 RELIEF

10. Having the above discusscd lcgal position in mind, it is concluded
that 1f the respondent do not pay sum of 5,00,000/- in lump sum to the
allottees within stipulated time of 90 days from the date of this order, the
allottee(s) shall be entitled to get interest on delayed payment at the rate
prescribed under Rule 15 of Rules, 2017, from the date of this order. till the

amount is finally paid by the respondent to the allottecs.

11, Since, complainants have been forced to file the complamt to get
their legal right of compensation, complainants arc granted 30,000/~ as

litigation charges.
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The total compensation comes to 5,00,000/- + 30,000 —
25,30,000/- (Rupees Five Lakhs Thirty Thousand Only) plus the interest on

dclayed payment in the manner ordercd above, if such situation ariscs.

12 The present complaint stands disposed_of in the manncr observed
above. File be consigned to record room after uploading of this order on the

website of the Hon’ble Authority.

Ay&‘/”fm

MAJOR PHALIT SHARMA
ADS.I(Retd.)
ADJUDICATING OFFICER
28.01.2025

Note: This judgement contains 26 pages and all the pages have been checked
and signed by me.

MAJOR PHALIT SHARMA
ADSJ(Retd.)
ADJUDICATING OFFICER
28.01.2025




