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BEFORE ADJUDICATING OFFICER, HRERA, PANCHRKULA.

Complaint No. : 587 of 2023
Date of Institution: 17032023
Date of Decision: 23.01.2025

1. Jasbir Dhaliwal wilc of Shn Bachittar Singh Dhaliwal,

[

Divas Dhaliwal daughter of Shri Bachittar Singh Dhaliwal, through her
GPA Namely Bachitiar Singh Dhaliwal son of Sh. [ardst Singh Dhaliwal,

resident of House Ne. 125, Scctor 35-A, Chandigarh,

e COMPLAINANTS

Versus

n/s Vatika Limited |, having its Corporate office at 7" Floor, Vatika Triang le,
Block-A, Sushant Lok, Gurgaon through its M.D/Director/Authorized

Signatory,

o RESPONDENT

Hearing: Hfh

Present: -  Mr. Ripudaman Singh, Advocale, for the complainanis
Ms, Vertika H Singh, Advocate, For the respondent through V.
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ORDER:

This judgment of mine will dispose of a complaint filed by the
complainants namely ‘Jasbir Dhaliwal wife of Shri Bachittar Singh
Dhaliwal, Divas Dhaliwal daughter of Shri Bachittar Singh Dhaliwal’,
through her GPA Namely Bachittar Singh Dhaliwal son of Sh. Hardit Singh
Dhaliwal, against M/s Vatika limited, secking compensation and the inicrest
from this Forum. in accordance with the provisions of Rule 29 of the
HRERA, Rules, 2017 {(hercinafler to be referred as the Rules 2017), read
with Scctions 71 & 72 of the RERA Act, 2016 (hercinalicr to be refcrred as

the Act, 2016),

2, Bricl facts of the complaint are that the complainanis afler
having gonc through the adverlisement given by the respondent company 1.c.
Vatika Limited (hercinalier to be referred as the respondent), as per wlach
the promoter-respondent assured to have obtained all necessary approvals
and licenscs to develop the project, booked s commercial unit measuring 300
si. [l in the project namely *Vatika Mindscapes™ Sector 27, Faridabad. It
has been stated that i was assured by the respondent that o case the
complainants make payment as per down payment plan, the respondents will
pay 271.50/- per sg. L super arca per month as assured return/commitment
charges from the date of cxccution of the agreement ull completion of

construction of said unit and further pay 263/~ per sq. {t per month as assured
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returi/committed charges up 1o three years from the date of completion of
said building or the said unit is put on lease and lease deed is executed,
whichever is carlier and the total sale consideration as [xed 222,50,000/-
mclusive of 1DC & EDC charges. The complainants paid T23 33 430/ over
and above the entire sale conswderation on 30.01.2014 and Buyer Agreement
in respect of unil no, 614, Block C, 6" floor, was exccuted between the
complainants and the respondents on 085.02.2014, On 06.05.2014, the
respondents informed the complainants that the unit would be ready for lease
by 31.12.2015 and would pay commitment charges/ease rental (@ 305/~ per
sq. M. per month for super arca w.e.d. 31.12.2015. The respondent failed to
complete the construction by the year 2015 and hence the respondemt paid
the committed return 1o the complainams @ ¥70.50/- per sq. fi. from
08.02.2014 1o 28022018, The respondents on 12032018 informed the
complainants that the construction work ol the building 15 opcrational and
ready for eccupation and the assured return/commitment charges would be
revised 1o 65/ per sq. AL per month from 01.03.2018 as building pot
operational 1 the last week aof Febooary 2018, The respondents paid
commitment charges (@ 165/~ per sq. 6 from 01.3.2018 10 30092018 and
from 01.10.2018, nothing has been paid.  The complainants further ststed
that when the complamanis visited the project sile on 200112008, the
construction of Block C was still going on and nowhere near completion.

Accordingly on 01.12.2018, the complainanis asked the respondents through

3
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mail about construction progress and to pay the assured return (@ 37150/~
per sq. [ instead @ T65/- per sg. . The complamants requested the
respondents through c-mails many times for possession of the unil bul in

vain.

3. That the complaimams filed complaint No. 1289 of 2021 belore
the Hon'ble Harvana Real Estate Regulatory Authority, Panchkula, [or
redressal of their gricvances which was allowed vide order dated 31.01.2023
and the respondents were directed to pay a sum of 233,750/- per month [rom
Oclober 2018 (o January 2023 e, 232 94 160.92/- and i1 was also ordered
that non-caleulated monthly interest will be paid regulacly by the respondent

1l lawlul offer of possession 13 made Lo the complamants.

4, That the complamants further submitied that the complainants
suffered a lot duc to non-delivery of the sard commercial umt and 0 not
paving the assured return, The complainants have suffered financial loss, lots
of expenses have been incurred in visiting oflice and projeet site, engaging
the lawyer and prayed that the respondemis be  diccled 10 pay a
compensation of 20,00,000/~ on account of itigation cxpenses, dehciency
in service, unfair irade practices, financial loss, mental harassment sulTered
by the complainants and damages for the physical and mental torture, agony,
discomlort and undue hardship caused 10 the complainants, by not delivering

the possession and by not paying the committed/assured return.



Camplaint Na. 587 OF 1023

5 On receipt of notice of the complaint, respondent filed reply,
which in briel states that complaint 18 not maintainable in the cye of Law,
complainant has not approached the Forum with ¢lean hands, concealed the
material facts, complant is misrepresentation, no cause ol action cxasts m
favour of the complainants. This complaint 18 not samd to be fall within the
jurisdiction of this Id. Forum. It hag been [urther submitted by the
respondents that upon the enactment of the Banning of Unregulated Deposil
schomes Act, 2009, the asswed relum or any commilled returns on the
deposits schemes have been banned. The respondent company having not
taken registration from SEBI Board cannot run, operate, conlinue an assurcd
return scheme as provided under scction 3 of the BUDS, Act as the samc is
punishable under the law. Thus, the assurcd return scheme proposed and
floated by the respondent has become infructuous due 1o the operation of law
and relief praved by the complainamts cannol survive, In support ol his

contentions, the respondents have produced the following ¢itations:

(i)  Naresh Prasad Vs, Vatika ltd. In CS No. 338 of 2022 1d. ACI

(SD) Gurugram vide order dated 1942022,

(i1 Brhimject & Ors. Vs M/s Landmark Apartments Pyt Lid,
complaint no, 141 of 2018, Hon'ble IHRERA, Panchkula has taken the

same view as observed by Maharashira RERA in Mahesh Panan.
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{11} Bharam Singh & Ors Vs. Venctian LDF Projects LLP

Complaint no. 175 of 2018 HARERA, Gurugram.

(iv)  Jasjit Kaur Grewal Vs, M/s MVL Lid. Complaint no. 58 of

2018 lHon'ble HEERA Gurugram.

Further, she has mentioned that the issuc regarding assured retum s
alrcady pending adjudication before 1lon'ble Punjab and larvana [ligh

Court in CWP no. 26740 of 2022 pded as “Vatka Lud, versus Union of India

and Anr.” wherein a significant order dated 22.11.2022 is passed restraining
the respondents [rom taking any cocrcive criminal action, meluding recovery

proceedings against the present judgement debior,

i, That this malter can only be adjudicated in civil proceedngs
and the complaint descrves o be dismissed being not maintainable. The
complainanis cannot challenge terms of the agreement qua  delay
compensation and imferest which was signed withoul any cocrcion or unduc
mfluence. That Tower C of the project 15 registered wath RERA Panchkula.
On account of Pandemic of Novel corona virus, the Ministry of Housing,
GO has declared the pandemic as a lorce Majeure siluabion and the last dote
of completion had been extended. That as per clause 15 of the builder buyer
agreement, it was agreed that complainanis shall receive assured return of
T71.500- per sq. 1t upon upon payment of 100% of basic sale consideration

up to completion ol construction and aller that assured returm will be paid

b
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265/~ per sg. ft. up to three years when unit 15 put on lease or whichever 15
earlicr, That the respondents have paid 19,70,313/- 1o the complainants up
0 September 2018 {ill the completion of the construction work, That, the
respondent has lurther stated that Block C of the project was compleled as
stated in the letter dated 12.03.2018 and the respondent cannot be compelled
1o commit an illegality by making payment of assured returns in violation of
provisions of BUDS, Act, 2019. The complainants have been paid the
assured retums @ 265/~ per month per sq. L ull Scplember 2018, No
harassment or financial loss has been caused 10 the complainanis duc to the
respondents, The respondent has prayed that the present complaint filed by
the complainants may kindly be dismissed with heavy cost, in the interest of

Justice.

7. Learned counsel for the respondent [urther submitied that rehel
has already been granted by Hon'ble Authority in Complaint no 1289 of
2021, decided on 31.01.2023 wherein assured return along with interest has
been pranted to the complainants, She referred to para no. 14(01) of the order
dated 31.01.2023 passed by UHon'ble Authority to show thal nterest
prescribed under Scction 18 of the Aet has already been granmted to the
complainants, This interest includes the mterest in the Torm of compensation
which 18 over and above the compensation as clammed by the complainants in

the present complaint, which is not justified, The complaimants can nol claim
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double benefil when reliel has alrcady been granted by the Authority in the

form of intercst.

8. This Forom has heard Sh. Ripudaman Singh, Advocale, for the
complainants and Ms, Vertika [1 Singh, Advocate, for the respondent and has

also gone through the record carclully,

Q. In support of its conmentions, lemmned counsel for the
complainants has argued that in the instant case, complainants are very much
entitled to get compensation and the interest thercen, bocause despite having
played ils part of duly as an allotiee, the complainants had met all the
requirements including payment of entire sale consideration for the unit
booked but it is the respondent who made 1o wait the complainants 1o gel
their unit well m time complete m all respect for more than 11 years, which
forced the complamants to go for unwarranted litigation 1o get the possession
along with payment of assured return by appraaching on ble Authority at
Panchkula, which has linally granted on 31012023, llc has further argucd
that 1he respondent forced the complamants 1o visit time and again o 1s
offices to get the unit, thus o spend unnecessary money on travelling and
physical harassment. He has further argued that the complainants have been
played fraud upon by the respondeni as o despite having used moncy
deposited by the allotiees did not complete the project and enjoyed the smd

amount for its own cause which amounts 10 misappropriation of
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complainant’s money on the part ol respondent. In support of his

contentions, he has placed on record grder dated 15122022 in Appeal

no. 423 of 2021 passed by [on'ble Appells

Private ; ] i otliers’

Appea 1 " 2021 tifded as “Anil Kumar Surs and anr versus Jindal

Reality Private Lamited’, Finally, he has prayed to grant the compensation in

the manner prayed in the complaint.

| . O the other hand, learned counsel for the respondent had
argued that this complaint as such 18 nol maintainable as this Forum has no
jurisdiction 1o entertain the present complaint as claim ol the complainans
regarding assured returmn can™t be adjudicated under the provisions ol Act,
2016 and Rules framed thercunder, She has further argued that complainants
did not claim interest and compensation whoen reliel has already been granted
by the Authority at the higher rate ic. 8Bl MCLREA2% which ot that time
was 10.60%. She has further argued that there has not been any intentionil
delay on the part of the respondent 1o complete the projeet which got delayed
because of the arcumstances beyond the reach of the respondent. Finally,

she has praved o dismiss the complams

3 B With duc regards to the nival contentions and [acts on record,

this Forum possess [ollowing guestions 1o be answered,




(i)

(b}

(&)

(<)

()
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Whether the presenl complaint under Section 71 of the Act,
2006 read with BEule 29 of the Rules, 2017, px.:ﬂuining L reliel
ol *assured’ return is mainiainable under the RERA Act, 2016

read with Rules 201747

Whether the RERA, Act, 2006 and Rules, 2017 bars this I'omam
lo grant compensation when relicf of refund with interest has

alrcady been pranted by Hon'ble Authority?
Wha are the factors to be taken note of to decide compensation?

Whether 11 is necessary for the complainant 1o give evidence of
mental harassment, agony, gricvance and [ustration caused due
o deficiency in service, unfair trade praclice and miscrable
atlitude of the promoter, in a case 1o gol compensation or

micresi?

Whether complainanis arc entitled o get compensation i the

caze in hand?

kL
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|2 MNow, this Forum will take on cach question posed to answer, m

tlie |u||u:-\1.'||'|:___r nannee

12{a) Whether the present complaint under Seetion 71 of the Act,

2006 read with Rule 29 of

riclicl of "assured” return is mainiainable under the RERA

o, 2 gl wi s 2T

The answer 1o this question 15 i allirmative.
|

As per Rule 29 of Rules, 2017, a complainl belore
Adjpudicating OfMieer is mainlainable only when violation by the
promoter has been esiablished by the Authority i an enquiry

utder sectton 35 of the Act, 2016, Sinee, in (he case m hand.

\) -'“
4 .-,..-r'"} ! 3 . ;
L 7 Hon'ble Awuthority has already answered this question in
S\
:},' | Complamt_no. 343 of 2021 ttled as “Tanva Mahajan versus

Valika [id." vide order dated 03.02.2022. this Forum is nol
required 1o answer Lhe same. For ready relerence, the relevant

portion 15 reproduced below,

i Autfrarity has gone throwgh all focis and
circumstances af these matfers ft hay gone Hrough
written statement as well ax oral arpuments pui-forth by
hath sides. If observes and ovders as jollows

i. Cleeivn af e complaimant is e they are
afloitees ol the profect as s clearly
extablish from naturve of the project and the
mature  of the  builder-buver  agreement
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executed  bebween  complainan! and
respondent compenny.  Kespondent company
has failed 1o keep s promises of paving
assured  retins and  afso have ol
-|.'|:':'.I.I!||'.I.I|r-‘|"l"|:'.lr Hhe prarect criidl r:',!'_,".:"n"{.’u:'.ll
possesyion  after  oblaimime Olocngpalion
certificate.

it. The case af the respondents ix that the
complotnants are nol allottees, they arve
mere depasitors. Asswred returns had been
paid o the complainants wp o December
2048, bt after promudeation of BUDS
ardingnee on 20022000 and coming inio
force of the BUDS Act on 31072009, the
respondents are profibited  from o paving
assured returns 1o complainants. Further,
the agreement exccuted between pariies is
f..l'”ll:'n [{] .III'_"I'.'.".'I:" [El'.;.l"l'."l'.‘l'.llfi".l'l'!. .Il-f-r.’.i.'ln'JfJ.'m"-.'.'r.'.\ .'I.':JI'L’
been  paving  due  retwrns le lhe
cenmplainanls, butl had stopped pavinents
after coming inte force the BUDS Aet as
law fhas prohibiled them  from  making
pevmenty  af asswred  relurns i lhe
complainanis.

Authority would first af all refer 1o nature
af the apreement execuied between both the
parties.  Clause-A, B & O of opening
recitals  of the wgreemeni provides  that
respondents-company is owner  in
possexsiem af 8,793 geres land in revenne
estate of Sorad Khawaja, Tehsil and District
Fartdabad, Sector-27,  Faridabad Wig
Fatika LT Parks Pwt. Lid e respondent
no. 2 had obtained licence No. 133 aof 2006
from Director, Towa & Countrv Planming
Oepartmen:,  Harvana,  for  constracting
wpen Mhe said fand an 1T park. Clause-C of
the opening recilal states that [hrector,
o & Cenentery Mlaniming Department, has
L|'.Ir.|'-[."{r|!.ll'|' I'.';_.'ll!.i'n"{.'l.'ﬂ-'ﬂ.'l |:.|II'_'|'ri'.:.|'|"{'|:'r.r|'I'JJJ. '{.l-.l.lr.']'f
plany and building plans of the said 1T park

e
Pl
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vide their memeo No. 16150 and 1315 dated
20062007 and  dated 08 04 2008, ft
further states that said I park has been
named as " Vatika Mindscapes ™.

v Clause I, E I & G repeatedly refers to
r_-.r:umpfﬂf.lrﬂnf.? ax h.:;_w.'r','.' grel I .‘Exjum.l.f_lrn‘.rh'.\'
gs developers. Clause F clearly stipulates
that compleinant’buyer have approached
the developer for purchase of wniis of
approximately 300 sq. fi. super area on 4
Hoor of the building block-C of the project.

A cursory reading of the apening recital A
1o I leaves no doubts that respondenis ave
builder-promaoters of the project “Vatika
Mindscapes'. They have properly obtained
licence from State Government. They have
got their building plans eic. duly approved.
They have properly negotiated for sale of
specified and identified uwniis 1o the
complainarnts.

This by itself leaves no doub! that the
respondents are developers gl
complainanis  are buyers and a proper
btilder-buyver relationship exisis heiween
both the parties and any dispute velating 1o
the agreement between them is referable 1o
this Auihority anlyv. Jurisdiction of the
Authority, therefore, for dealing with this
dispute @5 wndisputable and  abjections
rerised |"1_p' ."E:'.".:Ir.I'E.F.III!I-EJT.I'S fo the _,.l'rr.l'r'.\'ff.l'i.'rl'r.liil !'J_l,f'
the Avthority are without any basis,

vi. In Clawse-1 fa) of the agreement, und
allotted 1o the complainant is properly
identified In Clapse-2 (a) of the agrecment,
basic sale consideraiion  ay  well as
principles regulating the paymenis of the
basic sale consideration alvo, lhave heen
clearly and unmistalably stipilated. 1
appears, there were muliiple  pavmen
opitons available, however, complamants

13
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herein chose the apiion of down paymenis,
An oprion of deferred payvment was alse
available but complainan! did nol opt for
the same

Vil Clanse-4, particalarly elouse 4.4, specifies
the miea  deliverahle o .;'rjrrff:,":ra'aa.*lrr.'.-.',
including covered area of the unil as well as
pro-rafa share of commoen areas af the
entive budlding, Definition of the common
area  has  alse  been  specified in the
AErEEment,

wil.  Neading of the remaining clauses of the
agrreentent there s no doubt that 1his was o
praper  builder-buyer agreement as  per
prevailing market praciice.

Ix Clause-135, however, provides for pavment
af assured monthly returns, From g reading
af this clause 15, it ix absolutely clear thal
ordinarily the pavments in a real eslale
project arve made in insialmenis or in
accardance with consirection linked plan
buet i entire consideration s paid wpfron,
sene Interest becomes pavable to the huver
by way of fncentive jor monthly wpfront

preymend, fn this case, complainants chose
o make down payments and in refurn claim
monthly assured retirns. As per law
inferest on he enliveg paymends mode (s
lri-:r_n.lh."n;' after due  date  nf affering
possession. N i but pateral that §f peaynient
is made up-front, complainant  ailaitees
waondd e entitled ta reiwrn on their up-front
ey made which in this case fus been
aamed axsired mentily returns.,

&, Authority, therefore, has no hesitafion in
coming inte a conclusion al a proper beidder-buaver
redalionship exiviy between rexpondenis and complainaniy
brecaie complainanis had booked the it for its physical
delivery to them. Before completion of the project assured
pavmend @ 7150 per sg. I, per month was agreed and

14
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after completion il was fo be (@ <63 per 5q, ji. per monih.
Complainants are very much eniitled o possession of the
booked wiit and ity leasing ax per their wish after raking
over af possession.  The respondents have nof frulfilled
their promise of offering possession o complainani,
Complainants therefore are entitled o relief soughl ie
possession of the unit glong with payment of overdue
assiered returns as per provisions of the agreement.

Q. Respondents  have  raken  a  fechuival
argument that BUDS Act hay come infe foree we . Jui),
2009 and an ordinance preceding that was passed by
Parliament of India in February, 2019 Further, under
BUDS Act, wnregnlated deposits are profhihited, thergiore,
respondents ' argument is that since the complainanis ave
nat aflottees, they arve depositors, therefore, they fall
within the prohibitions pravided in the BUDS Adet.

M), Respondents have cited provisions af Sub
Section 4 of Section 2 of the BUDS Act in which
definition of depasits has been given, Opening line of the
definition of the deposit reads ...

d

"o an armound of maney received v way
of an advance o o or in any obfer form
by any deposit laker with a propise o
refurn whether of a specified period ov
otherwise either In cash or any & or Y
specified service...... "

Authority observes that none of the conditions fived in
the aforesaid definition af “deposits ™ are fullilfied in the
captioned  complainis,  The  money  paid by (he
complainants cannol be called advance or foan. It was
very much a consideration for purchase of specified and
identified apartmenis! units in the duly licenced real
esiate praject of the respondenis.  Further, definition
deposit stipulates an essential condition that the deprosit
fhas taken with ‘a pramise to refurn after o specific
period . This condition iy also ned fulfilled in the present
cave. Provisions of the agreement do naot at all provide
Sor retwen of the money paid by the complainanis. It only
provides for delivery of a pre-ideniified consirucied unil
in the lawfully licenced praject af the respondents. The

15
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argments of the respondents, theveforve, are summarily
refected  because  consideration  amount  paid by
emplainant by ne  siveich  of imagination can  be
calegorived ax deposiis of finance for return in the form
of Envesiment bonus, profit or in any ether form.

Il Respondents are desperately trving o deny
legitimate vights of the complaingnis as arve admissille o
them in tevms of the builder-buyer agreement executed
and in  termy of Real Fstate (Regulation  and
Development) Act, 2016,

£, The Awthority observes that respondents
have still not obtained ocoupation ceriificate. Real estate
praject can be said o be complete only upon receipt of
occupation  certificate or part completion certificate.
Flaving not received the Occupatien certificate, project is
siill on poing. The respondents have got this project
registered with the Autharity vide Registration No. 196 af
2007 dated 15.00. 2017, The complainaniy are therefore,
entitled 1o lawfid possession of the unil after obaining
occupation certificate thereof by the respondents.  1ill
such time as a lowfl offer of possession ix made,
complainants are entitled to gel agreed momily assured
returns @ <7150 per sq. fi.  Authority reileraies that
agreed monthly assuved refurns in jacit is a subseitte of
prescribed interest as provided for in Section 18 of the
Act. Had the guantum of monihly assuved refurns no
provided for in the wepreement, Authority weould have
ordered pavments of intevest for the entive period of delay
at the rate provided for in Rufe 15 of the Rules ie.
MCOLR+2%. Bul since a specific agreemenl  exisis
between parties for pavment of monthly assurved relurns
(o TS0 per sq. i per month, Authority will abide by
provisions of agreement in this case. Admittedhy, monthly
assured reiwrns @ ETE50 per sq. fi. which amounts to
235,750 per month is payable. This amount had been
paid up ta December;, 2018, Accordingly, monthiy retums
(@ 35750/ will be paid for the entire period from
January 2009 il Febrvary 2022 i e, the month of passing
of thix order This amount works ouf to 313,063,803~ Itis
alvo ordered ihat non-calenlaied monthlyv interest will be

16
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paid regularly by the respondents il lawiul afler of
possession is made to the complainants.

The above described law, i applicd in the case in hand,
lcads to only one conclusion that the objections so raised in ks
reply by the respondent are nothing but a delay tactic adopted
to prolong the case as once the question of lack of jursdiction
has alrcady been deall with by the 1lon'ble Authority, this
Forum can’t deal with same 1ssue Marther, Otherwise also, the
order passed by the Authority has not been set aside so lur,
thus, in no circumstances, this Forum can entertain objections
raised, when the Hon'ble Authority has already considered such

an 15su¢ in i1s orders.

Whether the REBA, Act, 2016 and Rules, 20017 hars Lhis

Forum to grant compensation when relief of refund with

interest has already been granted by Hon ble Authority?

The answer to this guestion 15 i affirmative,

This guestion has been answered by Hon'ble Apex Court in
Civil Appeal no(s) 6745-6749 of 2021 utled as "M/ New Tech
Promoters and Developers Pyt Lid, ws State ol UL & Ors™ on

dated TL1L2021, 1o the ellect that eeliel of adjudging

compensalion and mnterest thercon under Secuon 12,14, 18 and

1F
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19, the Adjudicating Officer exclusively has the power 1o
determine, kecping in view the provisions of Section 71 read
with Section 72 of the Act. The relevant Para of the judgment is

reproduced below,

Y& From the scheme of the Act of which a detailed reference
fas heen made ond faking note of power of adiudicadon
delineated with the Regulatory Authority and Adpadicanng
(iicer, whal finally culls ont is thar although the Act indicates
the distinel expressions like ‘refund’, Clnterest, penaliy' and
‘compensation’, a conjoint reading of Sectiony |8 and 19 clearly
manifesty that when { comes o refund of the amount, and
inferest on the refund amount, or directing payment of interest
for delaved delivery af possession, or penalty and interest
thereon, it iy the Regularory Authority which fas the power to
examing and determine the ouicame of a complaint. At the same
time, when it comes to a question of seeking the relief of
ciefudging compensdtion and fnierest thereon under Sectiens 12,
14, I8 and 19, the Adiudicating Officer exclusively hay the
power to determine, keeping in view the colfective reading of
Section 71 read with Section 72 of the Act, If the adfidicaiion
wnder Sections 12, 14, 18 and 19 ather than compensalion as
envisaged, [ extended o the Adinvdicating Officer ax praved
that, in owr view, may inend o expand the ambit and seope of
of the powers and functions of the Adjudicating Officer 1nder

Section 71 and that would be against the mandate of the Act
2006,

Thus, in view of above law laid down by Honble Apex
Court, the rehiels provided under Sccnon 31 and 71 of the
RERA Act, 2016 read with Rule 29 of Rules, 2017 are
mdependent to cach other and are o be granted by two different

Authoritics.

18
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In nutshell, the plea of bar of granting interest 18 devoid

of merit.

What are the factors to be taken nole of to  decide

compensation?

On this point, relevamt provisions of RERA Act, 2016
and also law on the subject Tor grant of compensation, arc as

under:
(i} Section 18 - Return of amount and compensation

(1} If the promoter fails 1o complete or 15 unable o give
posscssion of an apartment, plot or building,

(a) in accordance with the terms of the agreement for sale or, as
the case may be, duly compleied by the date specified therein;
or (B due o discontinuance af his business ax a developer on
account of suspension or revocalion of the registration under
this Aet or jor any other reason, he shall be liabie on demand 1o
the allottecs, fn case the alloitee wishes o withdraw from the
project, withew! prejudice 1o any other remedy avallable, 1o
veturn the amownt received by him in pespect of that apariment,
plest, bwilding, ax the case may be, with inlerest at such rale as
may be preseribed in this behall including compensation in the
manner as provided under this Act:

Provided that where an allotice does not iniend to withdraw

_lurj“r_IlJ'H the pmjeu!, he shall he ‘r:lr.ff.'_f, h_[-' e Jrinater, interest Jear

every month af delay, il the handing over of the possession, at
such rate as may be prescribed,

(2} The promaier shall compensaie the allotices in case of any
foss caused (o him duwe to defective title of the land, on which
the profect iy being developed or has been developed. in the
manner av  provided wnder this Act, and the ofaim for
compensalion wnder thiv subsection shall net be harred by
fimitation provided under any law for the time being in foroe,
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(3) I the promoter fails to discharge any other obligations
imposcd on him under this Act or the rules or regulations
made thereunder or in accordance with the terms and
conditions of the agreement for sale, he shall be Hable to pay
such compensation o the allottees, in the manner as
provided under this Act.

{ii} How an Adjudicating Officer is o cxercisc s
powers to adjedicate, has been mentioned i a case titled as

siuman_ Lata Pandey & Anr v/'s Ansal Properlies &

Inlrastructure Lid. Appeal no. 56/2020, by Hon'ble Uttar

Pradesh Real Estate Appellate Tribunal al Lucknow dated

29.09.2022 in the following manncr,

[2.5- The word “fail to comply with the provisions of any
af the seclions as specified in suh seciion (1)7 used in
Sub-Section (1) of Section 71, means failire af the promater e
comply with the requivements mentioned in Section 12, 14, I8
and 19 The Adiudicaiing Officer afier holding enguiry while
adfudging the gquanium of compensation or inferest as the case
may be, shall have dwe regard lo the factors mentioned in
Nection 72, The compensation may be wdideed either as a
et RITIQIve OF 45 Campensalory inlerest

29 —The :1(1_?!:{!'f:.‘{'f.l‘!'ﬁg ﬂ_,!?fr_‘r:.l: thuz, has been :.'ﬂu_,.fé'.l'n_’c.l' Wil
poawer to directed for making pavmenl of compensation or
frelevest, as the case may be, “ay he thinks fit" in acoordance
with the provistans af Section 12, 14, 1§ and 19 of the Act after
rking inlo consideralion the factors enumerated in Section 72
af Act,

fiti} What s to be considered by the Adjdicating Officer,

while decuding the guantum of compensation, as the term
“compensation” has not been delined under RERA Act, 20146, 15

answered in Scetion 71 of the Act, 2016, as per which ™ he may
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dircet to pay such compensation ol mierest, as the case may any
biz, as he thinks fit in accordance with the provisions of any of

those sections,”

Section 72, furlher claborate lhe faclors Lo be taken noic of,

which read as under;

Secltion 710 Factors to be taken into account by the
adjudicating officer.

T2, While adiudeing the guantum of compensation or interes!,
ay the case may be, under Section 71, the adindicating oflicer
shall have due regard to the following factors, namely.—

fa) the amount of disproportionate gain or unfalr advantage,
wherever quaniifiakle, made ax a rexull of the defoull,

(B the amount of loss caused as a vesull af the default,
fcl the repetitive nature of the defaull;

fef) such ather factors which the adiudicating officer cansiders
necessary to the case in furtherance af justice.

{iv) For detcrmination of the entitlcrnent ol complainant for
eompensation due 10 default of the builder/developer Hon'hble

Apex Courl in M

Oihers, Civil Appeal No.(s) 3533-3534 of 2017 decided on

12.03.2018 , has held as under:-

¥ s, the Forwm or the Compiission musd deterinine

theve har been deficiency i zervice aindlor Wmisleasdaiice in

prblic  office which has _ resulted in loss or injure. No
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hard-and-fast rule can be faid down, however, o few examples
weridd e where an allotment is made, price s received/paid bul
jrossession (8 hol given sirthein the ]rJE."frrﬂ' setard in the haclre.

The Commtission/Form weould then need to determine the lass,

Loss could be determmed on the basis of loss ol rent which
could have been camed if possession was given and the
premises et oul or il the consumer has had to stay in rented
premiscs, then on the basis of rent actually paid by him. Along

wilth recompensing the loss the Commission/Forum may also

compensate for harassment/injury, both mental and physical”

[n the aforesaid case, [Hon'ble Apex Court lad down the
principle for entitlement of the compensation due o loss or
jury and its scope in cases where the promoter of real estate
failed o complete the project and defaulied i handing over its
possession.  Similarly, Hon'ble Three Joudge Bench of the

Hon'ble Apex Court in Charan Singh Vs, Healing Touch

Hospital & Ors, (2000} 7 SCC 668, had carlier held regarding

assessment ol damages inoa case under Consumer Proleclion

Act, i the lollowing manner:

L it ey, L onsiimer Forams gre reguing o

ke g attempd o yorve  the onds of  fusliee o Hwat
1 ' "II 1 Ly 1 i

oo et y u
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which also al the same time, aims fo bring abowt a gualitetive

change in the atiitude of the service provider, [Ineeed,
calculation of damages depends on the facty and civcumstances
of each case. No hard and fast rule can be laid down far
umiversad application.  While awarding  compensation, o
COHTY ORET Ij'.r_.l.l'urr.l has o take indo account afl refevant fociors
arnd  assess compensalion on the basis o accepied legal
principles, and moderation. [l 1x for the couswmer forum o
gramt compensation lo the exient it findy it reasonable, fair and
proper in the facts and circumstances of a giveh case according
fo the extablished judicial standards where the claimant is lable
o estabiish his charge,”™

Whether it is necessary for the complainant (o give evideneg
aof mental harassment, agonv. grievance and frostration

caused due to deficiency in service, unfaic trade practice
i in_a_case to

compensation or interest?

The answer to this guestion is thal no hard and fast rule
could be laid o seck prool ol such leclings from an allolee,
lefshe may have documentary proof o show the deficieney in
seEvice on the ittt af the bwilder and even this Forum couldd
isell take judicial notice of the mental and physical agony
suffercd by an original allotiee due o non-performance of
duties on the part of the promoier, in respect of the promises
made 1o lure an allotice 10 mvest 15 hord camed money 1o own
s dream house without realising the hidden agendas or unlair
practices of the builder in that project.

In nutshell, to award compensation, the Forum can adopt

any procedure suitable in a particular casc 1o decide the

3
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aviailability of factors on record entithng or disentithng  an
allottee to pet compensation which s the reason even under
Rule 29 of the Rules 2017, i1 is nol compulsory o lead

evidence

Whether complainar
the case in hand?

Before deliberating on this aspect, it 18 necessary 1o
deliberate upon admutted [acts 1o be considerad 1o decidde the

lia:

(i) Project perains to the year 2014

{iL) Proposed Handing aver of 2015

PUSSCSSION {respondent o
pay assured
return 71 500-
persg. L per
inonth from the
datc of butlder
buyer agrecment
e 08.02.2014
il complction
¢l construclion
and OS5 por sg.
fi, up to three
yvears Irom date
-;LI'-.':m|1|1||.'|irJ||.
ull the it s
pul on lease
whichever 15
carlier,)

(111} Hasic sale pnce 222.50,000/-
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(1v) Total amoum paid F23.33 430~

v Period of payment 06.02.2014 {by
cheque dated

3L01,2014)

(wi) Crecupancy certiflicate NO)
Whether received tll Filing
ol complaint

(vii}  Date ol filing of complaint 20.12.202 1]
under Section 31 belore

Hon'ble Authorty
(viil)  Date ol order of Authorily 31.01.2023

(1) Date of filing of complaint 17.03.2023
filed under Scetion 12, 18
& 9ol RERA Act, 2016

ix) Datc when assured return made  Seplember 20018

It is a matter of recard that the project advertised in
the year 2014, did notl gel completion certilicate ull Gling of
the complaint on dated 17.03.2023 and also that the
complainants on 18 part had performed their part ol duty by
paying more than the basic price of the unil. Admittedly, the
basic price of the plol was 32250000/~ whorcas the
complamnam paxd T23 33,430/ 11l 06.02.201 4,

[t 15 also admilted on record that the complainanis
did not get possession of the unil allotled. There can also be
no denial that allottees of the unit generally spend thelr

lifctime carming and they are nol at equal footings with that ol
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the promoter, who is in a dominating position. The position of
the allottees becomes more pitiable and sympathetic when he
or she has o wait for years together 1o get the possession ol a
unit allotted despite having played ns bid. But, on the
contrary, it is the promoter who enjoys the amount paid by
allottees during this period and keep on going to delay the
completion of the project by nol meecting legal requirements
on ils part to el the [inmal completion from competent
Authority about fullilling which such prometer knew since the
lime of advertisement of the launch of the project. Further, the
conduct of the promoter 1o enjoy the amount of allotiees paid
is nothing but misappropriation of the amount legally paid as
the promoter did not hand over the posscssion within
stipulated tme nor patd assurcd rcturn as promused o the
builder agreement, which the promoter was legally bound 1o
do. It is not om of place to mention here that (f the
promoter/respondent had a nght 1o reccive the money rom the
allotiee 1o hand over the possession i time, it s bound 1o lace
the consequences lor not handing over the possession i une,
[Tere, it s worth o quole a Latin maxim “ubt jus 1bi
remedium,” which means "“where law has cstablished u night,

there should be a corresponding remedy for its breach.™ I this
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be the legal and factual position, the promoter 1s not only
hound to refund the amount but also 1o compensate the allatles
for disappropriate gain or unfair advantage on the part of the
promoter within the meaning of Section 72(a) of the Act 2016,
ol the amoum paid. 1t 15 not out of place o mention here that
as per record, the allodtees had pand 223,33 430/ [However, 11
15 not in dispute that the promoter neither compleled the
project, nor handed over possession along with payment of
assurcd returm ull allotiee having been lorced to approach
Hon'ble HRERA Authority, Panchkula, to get possession
along with assured return after  having  indulged in
unwarranicd foreed liigation by the promoler at the cost of
allotices personal expenses, which it has not got ull date
PDuarmg  this perrod, obviously, the allotice had 1o suffor
inconvenience, harassment, mental paim aod azony during the
said perod bringing its case wathin the ambit of Seetion 72(d)

ol the Act, 2016 as such feehngs are 1o be felt/sensed by this

Forum without secking any prool thercol

In view af the above. sinee. the promoelers had been
using the amount of $23.33.430/-, lor the last more than 11

years, for the sake of repetition it is held that it can definitely

)
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be termed as disapproprigte gain or unlinr advantage, as
enumerated in Scetion T2(a) of the Acl. In ather words, it had
been loss 1o allottees as o result of delault on the part of the
promoter which continues tll date. Thus, 1t would be in the
mierest of justice, 1F the compensation 1s ordered 1o be pmd 1o
the complainanis aller taking 1nlo consideration, the delaalt ol
respondent for the period starting from 2014 ull dale and also
misutilization of the amount paid by the complamanis 1o the
respondent. In lact, the facts and circumstances of this case
itsell are proof of agony undergone by the complainants for so
long, henee, there is no need o look for formal proof of the
same. lurther, there can’t be demal to the clicet that the
allottees must have had w run around (o ask the promoler Lo
hand over the possession and payment ol assurcd return and
also that if the unit provided in time, there was no reason lor
the complainants 1o [ile the complaint/execulion petiion by
cagaging counsclis) at different stages, and also that because
of oscalation of prnees of wnit m last 11 years, the
complainants may notl be in a position e purchase the same
unit now, which amounts 1o loss of opporlunty Lo the alloltee

These [petors also enable an allotteg 1o pet coanpensatlion.
E

8
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In view of the lorgomg discussions, the complamants

are held entitled for compensation.

Once, the complaimnants have been held enttled 1o ge

compensation, now it 15 o be decided how much compensation 15 to be

granted, on which amount, what would be rate of interest and how long the

promoter would be liable to pay the interest?

e

Helore answering this question, this Forum would like (o
reproduce the provisions of Rule 15 and 16 of HEERA, Rules,
2017 and Scction 18 of the RERA Act, 2016 and also delimtion

ol “imerest” given in Scction 2{za) ol the RERA Act, 2016,

Rule 15 - Prescribed Rate of Interest = [Provise to section [2,
section I8 and sub section (4) and sub-section (7) of section
9

Far the purpose of proviso lo section 12; section 18] and
sub-sections (4) and (7} of section 19 the "interext of the rate
preseribed ” shall be the Stale Bank of India highest marginal
cost of lending rate +2%.

Provided that in case the State Bank of India marginal
cost of lending vate (MCLR) is neld in use, it shall be replaced by
such benchmark lending rates which the Stare Bank of helia
may fix fram lime o time for lending to the gencral public.|

Rule 16- Timelines for vefund of money and intevest af such
rate as may be presceribed, payment of fntevest af such rate as
may be prescribed:- [Section I8 and Section 19].-

(1) Any refund of money alome with the interest at such raie as
may ke prescribed payeble by the promeier i terms af the e,
ar rules and regulations made there wnder shall be pavalic by
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the promeler to the allotiee within a period of ninety days from
the date on which such refund alongwill interest such rate as
meny e preseribed has been ardered by the Authorio,

(2) Where an allotiee does not intend fo withdraw from the project

and inferest for every month of delay 6l handing over of the
possession al such rale as may he prescribed ordered by the
Authority ta be paid by the promoter lo the allatiee, the arvears
of sueh interest acerned an the date of the order by the Authority
shall be payvable by the promoter to the allottee within a period
of ninety davs from the date of the order of the Awihority and
interest for every month of delay shall be pavable by the
promater to the allottee before il day of the subseguent
micnih,

Nection 18 - Retwrn of amennt and compensalion.

(1} If the promoter fails o complete or s pnable w give
possession of an apartnrent, plot ov building,

fa} in accordance with the terms of the agreement for sale or, as
the case may be, duly completed by the date specified therein; or
(i} due to discontinuance of his business as a developer on
accewn! of suspension or revocailon of the registration wider
this Act or for any other reason, he shall be Hable on demand fo
the alloitees, in case the allotice wizshes to withdraw from the
project, withowt prefudice to any other remedy available, o
refurn the amount received by him in r‘-:s-:lrmc‘l af that Hlf}.f.l'."a'ﬂh?ﬂf

plot, butlding. as the case may be, 5 e gy
may be prescribed in this E‘reﬁﬂff mca"z:r:'r'.rr;: compensaticg in e

Provided that where an alloitee does not inteind to withdraw
from the praject, he shall be paid, by the promaoter, inlerest for
every month af delay, Kl the handine over af 1he possession, af
siech rate as may be prescribed

{2) The promoter shall compensaie the allottees in cave of any
Insy coused ta him due ta defective ditle of the land, on which the
profect s belng developed or has been developed, in the manner
as provided wader this Act, and the claim Jor compensaiion
under this subsection shall not be barved by lnitation provided
under any law Jor the time helng in force,

(3 If the promoter fails to discharee any other oblivations
impased o him under this Act or the rades or regulations made
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thereunder or in accordance with the terms and conditions of
the agreemend for sale, he shall be liable 1o pay such
crmpensation to the allodiees, in the mamner as provided onder
this Act.

Section Xza) - “interest” means the rates of inderest payable by
the promolter or the allotice, as the case may be.
Explanation.—For the purpose of this clause

(i} the rate of interest chavgeable jrom the allotiee by the
promater, in cave of defauwli, shall be egual to tie vate of inlerest
wiich the promaoter shall be liable to pay the allotiee, in case of
default;

(fi)_the interest pavabie by the promoler o the allaitee shall be
from ihe date the promaoier received the amoirl or any part
thereof Ul the date the amount or part thereol and interest
therepn & pefunded, and ithe interest payable by the allofiee to
the promeater shall be jrom the date the allotiee defaults in
paveent (o the promater till the date it s paid;

Rule 15 of the Rules 2017, defines the “rate™ as “State Bank of

India highest marginal cost of lending rate+2% with proviso™,

Further, Rule 16 provides for the time linmt to refund  money
and inlerest thercon and interest i to be as per the rale prescribed in
Rule 15 m case of matters covercd under Proviso o scclion |2
Scction 18 and Scetion 19 (4) and 197) of the Act, 2016, 11 Turther
deals wiath two situations, one, where the allottee has opted for a
refund rather than @ unit in a project and sccond case where he has
gone for the project but there 15 delay in delivery. Hence, it cannot be
said that the Rule 16 deals wath only onc situation out of two

mentioned therein as sub rule (1) and sub rule (2) respectively. [t is not
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out of place to mention here that this Rule deals with cases related o

Seclion 18 & 19 of the Act, 2016,

Perusal of provisions of Scection 18(] Wby make it clear that n
case of refund or compensation, the grant ol nlerest may be at such
rate as prescribed in this behall in the Act. It is not out of place 1o
mention here that Scction T8 1B, not only deals with cases ol refund
where  allottee withdraws  from project but also tho cases ol
compensation as is evident from the heading given to this section as
well as the [act thal it has mention of rcfund and rate ol interes
thercon  including cases of compensation. Further,  perusal of
provisions of Secthion 18(1)b) ol the Act, 2006, mdicaic that the
allotice shall be entitled to get refund or compensation, as the casc

mty be, with interest at the rate prescribed in the Act, 20106

How long the interest would remain payable on the refund or
compensation, as the casc may be, is provided in Scction 2(za) of the
Act, 2016, which says thal cycle of mterest would continue 1l the
entire amount 15 refunded by the promoter. In other words, (1l the
provisions of Section 18 read with Rule 15 read with Rule 16 and
Scction 2(#a) are nterpreted co-jontly, then it would mean that in case
ol rcfund or compensation, as the case may be. the promoter will be

liable Lo pay the mtercst from the date the promoter received the
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amount or any part thercol ull the date the amount of relund or

compensation, as the case may be, or part thereof along with up 1o

date interest 15 refunded/paid, even il not specificd in the order under

exceution, Towever, the situation is dilTerent in case of an allotlee’s

default 1 payments to the promoter Ll the date it is paid. With this

legal position, it 15 sale to conclude in the case m hand, sull in view of

lixplanation (ii) 1o Scction 2(za) the allottee will be entitled to get the

interest up 10 date of the final paymenl a1 the rale prescribed in Rule

15.

RELIEE

Reverting back to the facls of the case under consideration,

_F._'_,_,_ﬂ- L
T

)

in relict; having in mind the provisions of Rule 15;

;n?‘} having the above discussed lepal position in mind, it is concluded that

respondent is dirceted to make payment of compensation as calculated below

The calculation of compensation is abulated below:

Amount Maid Time period Raie Compensation
{in ) Amaount {in )
223,33, 4300- (6.02.2014 to 23.01.2025 11.10% [F28.42.0221
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14 Since, complamants have been lorced o file the complamt to

ael his legal right of compensation, the complainants are gragted 230,000/

as litgation charpes,

The tolal compensation comes 1o F2XA42022/- + I50L0G0
128,72,022-  {Rupees Twenty light Lakhs Seventy-Two Thousand and

.

Twenty-1Twao).

i5. In these terms, the present complaint 15 parily allowed, The
respondent is dirccted to pay an amount of F2842,022/- + 130,000

228,72,022/-  (Rupees Twenty Eight Lakhs Seventy-Two Thousand and
Twenty-Two) within 90 days 1o the complainants. First instalment 15 o be

pard within 45 days from the date ol uploading ol this erder and remaining

s '| ..-., a3y amount within the next 45 days, I 1s further dicected that if the payment 15

&

not made in the manner dirccted within stipulated time, i view of the
provisions of Scetion 2(xza) of the Act, 2016, the respondent shall be hable 1o
pay inlerest on delayed payment as per the provisions of Rule 15 of the

Fules, 20107, ull realization of the substantive amounl
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| & Ihe present complaint stands disposed of. File be consiened 1o

record room after uploading of this order on the website ol the Autharny.
Y
| .I_,-"
| ¥
[ 1 A
MAJOR PHALIT SHARMA
ADSIRetd. )
ADJUDICATING OFFICER
23.01.2025

Note: This judgement contains 35 pages and all the pages have been checked
and signed by me.

Al Retd.)
ADJUDICATING OFFICER
23.01.2025



