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1. Jasbir Dhaliwal wile of Shr Bachittar Singh Dhalywal,
2. Anurcet Bains daughter of Shri Bachittar Singh Dhaliwal, through her
GPA Namely Bachittar Singh Dhaliwal son of Sh. 1ardit Singh Dhaliwal,

resident of House No. 125, Sector 35-A, Chandigarh.

% CCOMPLAINANTS
&
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v i

M/s Vatika Limited |, having its Corporate office at 7" Floor, Vatika Triangle,
Block-A, Sushant Lok, Gurgaon through its M.D/Dircctor/Authorised

Sinatory.

s RESPONDENT

Hearing: 11 o

Present: - Mr, Ripudaman Singh, Advocate, for the complamants.
Ms. Vertika 11 Singh, Advocate, for the respendent through VC
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This judgment of mine will dispose of a complamt filed by the
complainants namely  “Jasbir Dhaliwal wife of Shri Bachittar Singh
Dhaliwal, Anurect Bains daughter of Shn Bachittar Singh Dhaliwal’,
through her GPA Namely Bachittar Singh Dhaliwal son of Sh. Hardit Singh
Dhaliwal, against M/s Vatika limited, secking compensation and the mterest
from this Forum, in accordance with the provisions of Rule 29 of the
HRERA, Rules, 2017 (hercinafier to be relerred as the Rules 2017), read
with Sections 71 & 72 of the RERA Act, 2016 (hereinafler to be referred as

the Act, 2016).

2. Bricl [acts of the complaint arc that the complainants afler
having gone through the advertisement given by the respondent company 1.¢.
Vatika Limuted (hereinafter to be referred as the respondent), as per which
the promoter-respondent assured to have obtained all neeessary approvals
and licenses 1o develop the project, booked a commercial unil measuring 500
sg. [1. in the project namely *Vatika Mindscapes' Sector 27, Fardabad, |1
has been stated that 1t was assured by the respondent thal in case the
complainanis make payment as per down payment plan, the respondents will
pay 271.50/- per sq. M. super arca per month as assured return/commitment
charges from the date of cxccution of the agreement till completion of

construction of said unit and further pay 265/~ per gq. 11 per month a5 assured
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retum/committed charges up 1o three years from the date of completion of
said building or the said unit 15 put on lease and lease deed 18 executed,
whichever 15 earlier and the total sale consideration as lixed 222, 50,000/-
inclusive of 1DC & EDRC charpes. The complainants paid T23,33,430/7- over
and above the entire sale consideration on 30.01.2014 and Buyer Agrecment
in respeet of unil no. 617, Block C, 6" foor, was excouted between the
complainants and the respondents on 08022014, On 06.05.2014, the
respondents informed the complainants that the unit would be ready lor lease
by 31.12.2015 and would pay commitment charges/lease rental @ 65/- per
s¢. fi. per month for super area wee.f 31.12.2015. The respondent fatled 1o
complete the construction by the year 2015 and hence the responden paid
the commitied return to the complainants @ 271.50/- per sq. 1. from
(8.02.2014 10 28.02.2018, The respondenis on 12.03.2018 mformed the
complamanis that the construction work of the building 1s operational and
ready for occupauon and the assured return/commiiment charges would be
revised 1o 265/~ per sg. i, per month from 01032018 as building zot
operational in the last weck of February 2018, The respondents paid
commilment charges @ 65/~ per sq. (. from 0132008 10 30.09. 2018 and
from 01.10.2018, nothing has been paid.  The complainants lurther stated
that when the complainants visited the projecl site on 20.11.2018, the
construction of Block C was still going on and nowhere near completion.

Accordmgly on 01, 12.201%, the complamanis asked the respondents through

3
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mail about construction progress and 1o pay the assured return (@ 37 1.50)-
per sq. ftoinstead (@ 265/~ per sq. 0. The complamants requested the
respondents through e-mails many times lor possession of the unit but in

VAT

3. That the complainams fled complaint No, 1288 of 2021 before
the Horn'ble Harvana Real Fstate Regulatory Authority, Panchkula, lor
redressal of their grievances which was allowed vide order dated 31.01.2023
and the respondents were directed to pay a sum of £33,750/- per month from
October 2018 to January 2023 ie. 22,94,160,92/- and 1t was also ordered
that non-calculated monthly interest will be paid regularly by the respondent

tll lawlul offer of possession 15 made Lo the complamants.

4, That the complainants Turther submitted that the complamanis
sullered a lot due o non-delivery of the saad commercial unit and in not
paying the assured retum. The complainants have suffercd financial loss, lots
ol expenses have been imcurred in visiting oflice and project site, engaging
the lawyer and prayed that the respondents be directed to pay o
compensation of T20,00,000/- on account of hgation expenses, delicieney
in service, unfan trade practices, lnancial loss, mental harassment sullered
by the complainants and damages for the physical and mental torture, agony,

discomfort and unduce hardship caused to the complainants, by not delivening

the possession and by not paying the committed/assured return,
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b 1 On receipt of notice of the complaint, respondemt filed reply,
which in bricl states that complaint 15 not mamtanable i the eye of law,
complainant has not approached the Forum with clean hands, concealed the
material Facts, complaint is misrepresentation, no canse of aclion exists in
favour of the complainants. This complaint is not said to be full within the
qurisdiction of this Id, Forum, [t has been further submitted by the
respondents that upon the enactment of the Banning of Unregulated Deposit
schomes Act, 2019, the assured return or any committed returns on the
deposits schemes have been banned. The respondent company having nol
taken registration from SEBI Board cannot run, operaie, continuc an assured
relurn scheme as provided under seetion 3 of the BUDS, Act as the same 15
putiishable under the law, Thus, the assurcd return scheme proposed and
floated by the respondent has become infructuous due to the operation of law
and relief prayed by the complanants cannol survive. In support ol s

contentions, the respondents have produced the following ciations:

i MNaresh Prasad Vs, Vatika ltd. In CS No. 338 of 2022 1d. AC]

(S13) Gurugram vide order dated 19.4.2022.

i) Brhimjeet & Ors, Vs M/s Landmark Apartments Pyl Lud,,
complaint no, 141 of 2018, Hon'ble HRERA, Panchkula has taken the

same view as observed by Maharashira RERA in Mahesh Param
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{111} Bharam Smgh & Ors Vs, Venctian LDF Projects LLP

Complaint no. 175 of 2018 HARERA, Guragram.

(iv) Jasjit Kaur Grewal Vs, M/s MVL Ltd. Complaint no. 58 of

2018 Hon'ble HRERA Gurugram.

Further, she has mentioned that the 1ssue regarding assured return 15
already pending adjudication before Hon'ble Punjab and Haryana 1igh

Court in CWP no. 26740 of 2022 titled as “Vatika Lul. versus Union of India

and Ang” wherein a significant order dated 22.11.2022 is passed restraining
the respondents from lakmng any coercive criminal action, including recovery

proceedings against the present judgement debtor.

b, That this maiter can only be adjudicated m crvil proceedings
and the complaint deserves to be dismissed being not maintainable, The
complamants cannol challenge terms of the apreement qua  delay
compensation and interest which was signed without any cocrcion or unduc
influence. That Tower C of the project 1s registered with RERA Panchkula.
On aceount of Paundemic of Novel eorona virs, the Ministry of Housing,
GO has declared the pandermic as a force Majeure situation and the last date
ol completion had been extended. That as per clause 15 of the builder buyer
agreement, it was agreed that complainants shall receive assured retum of
271.50/- per sq. ft. upon upon payment of 100% of basic salec consideration

up Lo completion of construction and aller that assured returm will be paid

B
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365/~ per sg. L up to three years when unit is pot on lease or whichever s
carlicr, That the respondents have paid 219.70,313/- to the complainants up
to September 2018 till the completion of the construction work, That the
respondent has further stated that Block C of the project was completed as
stated m the letter dated 12.02.2018 and the respondent cannot be compelled
to commit an illegality by making pavment of assured returns in vialation of
provisions of BUDS, Act, 2019, The complainants have been paid the
assured retums (@ 65~ per month per sg. (L il Seplember 2018, No
harassment or [inancial loss has been caused to the complamants duc to the
respondents, The respondent has prayed that the present complaint filed by
the complainants may kindly be dismissed with heavy cost, in the interest of

justice.

7. Learned counsel [or the respondent further submitted that reliel
has alrcady been granted by Hon'ble Authority in Complamt no 1288 of
2021, decided on 31.01.2023 whercin assurcd return along with interest has
been granted to the complamanis. She relerred to para no. 14 (1) of the order
dated 31.01.2023 passed by Hon'ble Authoriy 1o show thal interesi
prescribed under Scction 18 of the Act has alrcady been granied to the
complainants, This interest meludes the imterest in the Torm of compensation
which 18 over and above the compensation as claimed by the complamants m

the present complaint, which 15 not justilied. The complanants can not claim
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double benefit when reliel has alrcady been granted by the Authority in the

form of intorest,

& This Forum has heard Sh. Ripudaman Smgh, Advocate. for the
complainants and Ms, Vertika I Singh, Advocate, for the respondent and hay

also gone through the record careluily.

q. In support of s contentions, learned  counsel for the
complainants has argued that in the instant case, complainanis arc very much
entitled to pet compensation and the interest thereon, because despite having
played Hs part of duty as an allottce, the complunants had mei all the
requirements including payment of entire sale consideration for the umil

booked but it 15 the respondent who made 1o wanl the complamants (o gel

—
".IQJTIJ their unit well in time complete in all respect for more than |1 years, which

forced the complamants to go For unwarranted litigation to get the possession
along with payment of assured return by approaching Ion'ble Authority at
Panchkula, which has finally pranted on 31.01.2023. Tle has further argued
that the respondent forced the complainanis to visit lime and again 1o s
ollices o get the umit, thus to spend unnecessary money on travelling and
phvsical harassment, e has further argued that the complainants have been
playved fraud uwpon by the respondent as o despite having used monecy
deposited by the allottees did not complete the project and enjoved the said

amount for is own cause which amounts © misapprophaton ol
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complainant’s money on ihe pan of respondent. In support of his

contentions, he has placed on vecord order dated 15.12.2022 m Appeal

mal i CAYs UG, Buildwell

Reality Private Lamited®. Finally, he has prayed to grant the compensation in

the manner prayed in the complaini.

L. On the other hand, leamed counsel [or the respondent had
argucd that this complaint as such 15 nol maimntamable as this Forum has no

jurisdiction o entertaim the present complaint as claim of the complainanis

regarding assurcd reiurn can't be adjudicated under the provisions ol Act,
e .

- 20016 and Rules framed thercunder. She has further argued that complaimanis
W £ |
did not claim interest and compensation when reliel has already been pranted
by the Authority at the gher rate 1.e. SBI MCLR+2% which at that time
wias [0.60%. She has further argued tha there has not been any inlentional
delay on the part of the respondent to complete the project which got delaved
because of the circumstances beyond the reach of the respondent. Finally,

she has prayed to dismiss the complaint.

11 With duc n_'g,ur-;ir'. o the rival comtentions and (acis on record,

this Forum possess following guestions to be answered,;




()

(b)

(¢}

(d)

{c)
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Whether the present complaint under Section 71 of the Act,
2016 read with Rule 29 of the Rules, 2017, pertanining w redicl
of *assured” return is maintainable under the RERA Act, 2016

read wiath Rules 200177

Whether the RERA, Act, 2016 and Rules, 20017 bars thas Forum
o grant compensation when reliel” of refund with micrest has

already been granted by Tlon'ble Authority?
What are the factors to be taken note of to decide compensation?

Whether it is necessary for the complainant lo give evidence ol
mental harassment, agony, grievance and frustration caosed due
lo deliciency i service, unlair trade practuce and miscrable
attitude of the promoter, in a case lo gelt compensalion or

interest?

Whether complainants are entitled o get compensation in the

case m hand?

10
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Now, this Forum will take on cach guestion posed o answer,

the following manner;

12{a)
N\
-3
,ff"';?,? 1"5?-'&

Whether the present i nder Section 71 of th

2016 read with Rule 29 of the Rules, 2017, pertaining to

reliel of "assured” return is maintainable under the KERA

Act, 2 sadl with | s 27T

The answer (o this guestion s m alfirmative.

Ag per Rule 29 ol Rules, 2017, a complaint before
Adjudicating Officer is maintainable only when violation by the
promoter has been established by the Authority in an enguiry
under secuion 35 of the Act, 2016, Since, 1n the case in hand,
Hon'ble Authority has already answered this question

Complaint_no. 343 of 2021 ulled as “Tanva Mahajan versus

Vali " wvide order dated 03.02.2022, this Forum is nol
required 1o answer the same. For ready reference, the relevant

|JH[1.ZiU]L I I'l:.‘pl'l:,]l'.l.lilli_'cd bﬂl_li:l'ﬁ",'

g Awthority has gone through all jocts and
cirewmstances of these maiters. It has gone through
weilten statement as well as oral argements pul-fertlh Iy
both sides. fi observes and orders as follows:

o Claim of the complamant s that they are
affottees af the project ax ix clearly
extablivl _ll".inm ngtire of Hhe jrrofect aindd e
nature  of  the builder-buper agreement

11




il

Complaint No, 586 OF 2023

execwied  hetween  complainant and
respondent company.  Respondent coampany
fas failed to heep ils promises of paying
asyured  returns  and  alse have el
completed  the  profect  and  offered
possession  afier  obtaining  Occupaiion
certificate.

it.  The caxe of the respondents s that the
complainanis are not allotiees, they are
meve depasitors, Assured refurns had been
peid fo0 the complainanes up 1o Decenber,
2018, bwt afier promulgation of BUDS
ordinance on 21022019 and coming inta
_Il'lul:}rt:(-' {illﬂr the BUDS Aet on 350720018 the
respondents  arve  prohibited  from paving
assmied relivrns fo .,-.::.-n;;.n'm'n.r:m.a Frrther
the agreement executed between partivs is
anly a lease agreement. Respondenis have
been  paving  dwe  relwrns o the
complainagnis, but had stopped paymenis
afier coming into force the BUDS Act ax
law  fas  prehibited  them from  making
payments  of asswred  refurns oo e
complaineanis.

Authority would first af all refer to nature
af the agreement executed between both the
partfes,  Clawse-A, B & O of opening
recifals of the wgreement provides tha
respondenis-company 5 owner s
possession of 8,793 acres land in revenne
exlerle r:_f'.Efr:r.uf Khrm':._rju, Tehed! coned 1divieied
Favidabad, Sector-27, Faridabad,  Mix
Fatikta LY. Parks Pvi Lid e respondent
.2 had abtained licence No. 1133 of 20006
from Divecton, Town & Country Planning
Department, Harvana, for constricting
upan the sad land an 0T pack, Clause-C af
the opening recital states  that  Divector,
fown & Country Planning Depariment, has
already  approved  demarvcation’  zaning
plans and building plans of the said 1T park

12
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vide their memeo No. 16150 and 1313 dated
20006.2007 and  dated 0804 2008 It
Jurther states that said 1T park has been
named as “Fatika Mindscapes ™

v Clause 1, K, F & G repeatediy vefers to
complainants as buvers and lo respondents
as developers. Clanse £ clearly stipulates
that  complainant/fuyer  have approached
the developer for purchase of units of
approximately 300 sq. fi. super areq on £
floor of the building block-C of the project,

A cirrwory m:!ﬂri'#.r_; r:gri'ﬁt" apening Fecital A
ter £T leaves no doubis that respondents are
butlder-promoters of the project 'Vatika
Mindscapes”. They lave properly obtained
licence from State Government. They have
got their building plans ete. duly approved.
They have properly negolinted for sole of
specified and identified wnits  to the
complaindanis.

Thiz by itself leaves ne doulit that the
respondents are developers ditid
complainanls  are buvers and a proper
builder-tugver  relationship exists  between
bath the parties and any dispute relating to
the aereement between them is referable to
this  Authority anly.  Jurisdiclion ol the
Authority, thergfore, for dealing with this
dispute 15 wndisputable  and  objections
reived by respondents to the jurtsdiciion of
the .-{m.l':u.l':'!_v e switheind amy Fhiersis,

Vi, In Clawse-1 fa) af the agreement, unif
alloited 1o the complainamt is properly
identificd. In Clause-2 {al of the agreement,
basic  sale  consideration oy owell  ax
principles vegulating the pavments of the
basic sale conxideration alyvo, have been
clearly and wnmistakably stipwlated. It
appears, there were multiple pavment
aptions  available, Nowever, complainants

iz
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hergin chose the option of down paymenis,
An option of deferved payment was also
available but complainant did noi opt for
the sante.

Clause-4, particularly clawse 4.4, specifies
the area  deliverable o r.'f.'lnjjn"uirrm.l.f.'u‘,
ncluding covered area of the unif as well as
pro=rata shave of common agreas of the
entire huifding. Definition of the common
area  has  alwo  been  specified in the
CEreSel.

viil.  Reading of the remaiming clauses af the

i

agreement theve is no doube that this was a
praper  butlder-buyer  agreement s per
prevailing market praceice.

Clanse-13, however, provides for paviment
of assured monthly returns, From a reading
of this clawse 13, it s absolutely clear that
ordinarily the paymenis in a real estate
project are made n inslalmenis or in
accordance with consiruction linked plan
bt if entire conxideration is paid npfromn,
somme interest becomes pavable to the huver
i way aof incentive Jor monthly wpfrond
priyment. {n this ceowe, rum;rfu:'nan.f.'-: ehiove
o make down paymenits and in reiurn claim
.'H{:Hﬂh.!'_ﬁa' assired  reluris, Ax e lei
interest on the entive pavmenis mode ix
pavable  ajfler  dwe  daie  of  offerineg
passessicur. 1 is but natural that §f paymeni
i made up-front, comploinant allotees
waereld be eniitled to return on thefe up-frani
pravinenis made which in thix case hay been
named assured monthily returas.

Authariiv, therefore, hay ne hesitation in

cenming indo o conclusion that a peoper bailder-baver
relationship exizis between respondents and complananis
because compluinants had booked the unit for its physical
delivery to them, Before completion of the project assured
pavient (g8 37150 per sq. I, per manth was agreed and

14
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after comprlelion i was to be (@ 03 per sq. ji. per monih,
Complainanis are very much entitled to possession of the
hoaked unit and its feasing as per their wish after taking
over of possession.  The respondenis have nat julfilled
their promise of ofjfering possession (o complainant.
Complainants therefore are entitled to relief sought e
possession of the wnit afong with payment of overdue
assiered relurns as per provisions of the agreement.

o Respondents  have  taken a  technical
arenement that BUDS Act has came into foree we [ July,
2009 grd an ordingnce preceding thar was passed by
Parliament of India in February, 2009 Further, under
BUDS Act, unregulated deposits are prohibited, thercfore,
respondenis” argumeni Is that since the complainanis are
not allottees, they are depositors, thevefore, they fall
within the prolichitions provided in the BUDS Act

i) Respondents have cited provisions of Sub
Section 4 of Section 2 of the BUDS At in which
definition of deposits hay been given, Opentng line of the
definition af the depasit reads ...

can amouni af money recelved by way
of an advance or loan ar in am other form
by any depesit laker with a promise lo
return whether of a specified period or
atherwise either o cash or any kind or any
specified service... ... A

Auvthority abserves thay none of the conditions listed in
the aiovesaid definition af "depasiiz ™ ave fulfilled in the
captioned  complaints.  The  money  paid b he
complainants cannol be called advance ar loan, I way
very much a consideration for purchase of specified and
identified apartmenis’ wnlts (v the duly lcenced reaf
exlite project of the vespondenis.  Further, definifion
deposit stipulates an essential condition that the deposit
has taken with ‘o promise fo return after a specific
period’, This condition (5 alve nol fulfilled in the present
case. Provisions af the agreement do notf at all provide

Jor retwrn of the money paid by the complainanis. [t only

provides for delivery of a pre-identified constricted unit
ire the lawfully licenced project af the wespondents. The

15
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aigpuments of the respondents, therefore, are summanily
rejected  because  consideration  amount  paid by
complainant by no strelch of imagination can  be
categorised a5 deposits of finance for return in the form
af investment honus, profit or in any other form,

{1 Respondents arve despevately trving to deny
legitimate rights of the complainants as are admissible to
them in terms of the builder-buyer agreement executed
and in terms  of Real Estate  (Regwlation  amd
Development) Act, 2016,

2. The Authority observes that respondents
have still not obtained occupation certificate. Real estate
project can be said to be complete only upon receipt of
pectpation certificale or pari cempletton  ceritficaic,
Having not received the Occupation certificate, project I
stifl on going. The respondenis have got this project
registered with the Authority vide Regisiration No. 196 of
27 dated 15092017, The complainants arve thevefore,
entitled to lawful possession of the unil after obtaining
occupation ceviificate thereof by the respondents.  Till
sich time as a lawfid offer of possession s made,
complainanty are enfitled lo get agreed monthly assured
retwrns (@ ST 50 per sg. . Awthority reiterates thal
agreed monthly asswred rettony in facl is o substinie of
prescribed interest as provided for in Section 18 of the
Aet. Had the quanton of monthfy asswred retms nol
provided for in the agreement, Anthority wonld fave
ordered payments of interest for the entive period of delay
at the rate provided for in Rule 5 of the Rules ie
MCLR+2%. Bul since o specific agreemen!  exisis
beiween parites jor pavment of monthly assured returny
(@ &71.50 per xg. fi. per month, Authority will abide by
pravisions of agreenven! in this case, Admittedly, manthly
assured returns @ 7130 per sg. i, which amounts to
¢35 7500 per month is pavable, This amoinit had been
praid wp to Decembern, 2008, Accordingly, monthiy veturns
e 35,7305 will be paid for the entive peviod from
January 2009 4l February 2022 Le, the month of passing
af this arder. This amount worky out 1o 213,63 8035~ [ is
also ordered that ron-calcwlated monthly interest will be

16
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paid regularly by the respondents 6l lawful offer of
possession 15 made to the complainanis.

The above described law, i applied in the case in hand,
leads (o only one conclusion that the objections so raised 10 its
reply by the respondent are nothing but a delay tactic adopted
Lo prolong the case as once the question of ack of jurisdiction
has already been dealt with by the Hon'ble Authorily, thas
Forum can’t deal with same issue further. Otherwise also, the
order passed by the Authority has net been set aside so far,
thus, 1n no circumstances, this Forum can entertan objections
wised, when the Hon'ble Authority has already considered such
an 18s0¢ 1 s orders.

W 2017 bars this

Forum to grant compensation when relief of refund with

interest has alrcady been granted by Hon'ble Authority?

The answer to this question is in alfirmative.

Tlis question has been answered by oo ble Apex Courl m

Civil Appeal no.(5) 6745-6749 of 2021 tiled as “M/s Now Tech

Promoters and Developers Pyt Lid. w/'s State ol ULP. & Ors.™ on

dated 11112021, 1o the effeet that reliel of adjudging

compensalion and mterest thercon under Scetion 12,014,018 and
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19, the Adjudicating Officer cxclusively has the power to
determine, keeping in view the provisions of Section 71 read
with Section 72 of the Act. The relevant Para of the judgment 15

reproduced below;

Y86, From the scheme of the Act of which a detatled reference
hay been made and taking note of power of adiudivetion
delineated with the Regulatory Authority and Adjudicating
Officer, what [inally culls out is that although the Act indicales
the distinet expressions like ‘refund', “interest’. penalty’ and
‘compensation’, a confoint veading of Sections 18 and 19 clearly
mantfests that when i comes Jo refund of the ameownt, and
interest on the refund amount, or directing pavment of interest

Jor delaved delivery of possession, or penaliy and imerest

thereon, it is the Regulaiory Authority which has the power to
examine and deternine the ontcome of a complaint. At the same
timte, when it comes to a guestion of seeking the relief of
adfdging compensation and interest thereon under Sections [2,
14 18 and 19, the Adjudicating Officer exclusively has the
power to determine, keeping in view the collective reading af
Section 71 read with Section 72 of the Act, If the adivdication
under Sections 12, 14, 18 and I9 other than compensation as
envisaged, If extended to the Adiudicating Officer as praved
that, in owre view, may intend to expand the ambit and scope of
af the powers and functions of the Adiudicating (Miicer under
Section 71 and that wonld be against the mandate of the Act
208"

Thus, m view of above law laid down by Hon ble Apex Courl,
the reliels provided under Section 31 and 71 of the RERA Act.
2016 read with Rule 29 of Rules, 2017 are independent to cach

other and are 10 be granted by two different Authoritics.

18
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In nutshell, the plea of bar of granting interest 15 devord

ol merit,

What _are  ithe factors to _be taken note of o decide

compensation?

On this pomnl, relevant provisions ol RERA Act, 2016
and also law on the subject [or grant of compensation, arc os

under;
(i) Scction 18 - Return of amount and compensation

{1y If the promoter fails to complete or is unable o give
possession of an apartment, plot or building,

{a) in accordance with the terms of the agreement far sale or, ay
the case may be, duly completed by the date specified therein;
ar (h) due to discontinuance of his business as u developer on
gccount of suspension or revocalion af the registvation wider
this Act or for any other reason, fie shall be liable on demand i
the allotiees, in case the alfottee wishes to withdraw from the
praject, withow! prejudice to any oather remedy available, o
return the amount received by him in respect af that aparviment,
plat, building, as the case may be, with interest al such rafe as
may e prescribed in this helall including compensation in the
manier as provided under this Aci

Provided that where an allotiece does nol intend fo withdraw
from the project, he shall be paid, by the promoier, inieresi for
every manth of delay, Gl the handing over of the passession, al
such rate as may be prescribed,

(2 The promoter shall compensate the affottees in case of any
foxs consed fo him dwe fo defeciive title of the land, on which
the project is being developed ov has been developed, in the
manner as previded wnder s Act, and the claim for
comprensation under this subsection shall not be barred by
linitation previdid under any law for the time being in force.
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{3) I the promoter fails to discharge any other obligations
imposced on him under this Act or the rules or regulations
made thercunder or in accordance with the terms and
conditions of the agreement for sale, he shall be liable to pay
such compensation to the allottees, in the manner as
provided under this Act.

{ii) How an Adjudicating Oficer 15 W0 cxorcise s
powers 10 adjudicate, has been mentioned in a casc titled as

Mrs. Suman Lata Pandev & Anr v/s Ansal Propertics &

Infrastruciure 2020, by Hon ble Uttar

Pradesh Real Estate Appellate Tribunal at Lucknow dated

20092022 in the [ollowing manner;

]2 8 The weard ':,l"f';.l'f ] q'rmlpf_:,; Wil bhe provisions r:!.ir'.-:.l.l_'r
of the sections as specified in sub seciion (1) wsed in
Sub-Section (3) of Section 71, means failure of he promeoter o
comgply with the requiremenis menitoned i Section 12, 14, |18
and 19, The Adfudicating Officer after halding enguivy while
adindeing the guamium af compensation or interest as the case
may be, shall have due regard to the faciors mentioned o
Seciion 72. The compensation may be adindged either as a
guantitative ar as compensalar) Inferesi.

[2.9 — The Adivdicating Officer, thus, has been conferved with
power o directed for making pavment of compensation or
fnterest, ay the case may be, “as he thinks fit ™ in accordanee
wilh the provisionsy of Section 12, 14, 18 and 19 of the Act after
taking fnio consideration the factors envmerated in Section 72
af Aot

(ifi) What is to be considered by the Adjudicating Officer,
while deciding the quantum ol compensation, as the term
“compensalion” has not been defimed under RERA Act, 2016, 15

answered i Section 71 of the Act, 2016, as per which ™ he may
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direct to pay such compensation of interest, as the case may any
be, as he thinks it in accordance with the provisions of any of

those sections,”

Scetion 72, [urther claborate the lactors to be wken note of,

which read as under;

Section 72 Factors o be daken into account by the
adjudicating ollicer.

T2, While adjudging the guantum of compensalion o nferesl,
ax the case mayv be, wnder Section 71, the adiudicating afficer
shall have due regard to the following factors, namely:-

fa) the amount of disproportionate gain or unfoir gdvamage,
wherever quantifiable, made as a result of the defauli;

fh) the amount of loss caused as a resill of the defauli;
fel) the repetitive nature of the defoull,

fd) swch other factors which the adjudicatimg officer considers
necessary lo the case in furtherance of justice.

(iv) lor determimation of the entitlement of complaiman for
compensation due to default of the bwmlder/developer Honble

Apex Court in Mis Fortune Infrastrocture (now known as

Mis, Hicon Infrastructure) & Anr. Vs, Treevor D'Lima and
Others, Civil Appeal No.s) 3533-3534 of 2017 decided on
12002018 . has held as under:-

“Thus, the Forum or the Connmission musd detevmine dhal

there has been deficiency in service andfor ntisfegrance i

public  office which  has  resulied @ loss or injure No

21




Comalaint Mo.586 OF 2023

hard-and-fast rule can be laid down, however, a few examples
wordd be where an allotment is made, price is received/paid but
passession is nol given within the period set oul in the brochure,
The Commission/Forum would then need to determine the losy
Loss could be determined on the basis of loss of rent whach
could have been carncd il possession was given and the
premises let out or if the consumer has had to stay in rented
premises, then on the bagis of rent actually paid by hum. Along
with recompensing the loss the Commussion/Forum may also

compensale for harassmentinjury, both mental and physical.”™

In the aloresad case, Hon'ble Apex Court lad down the
principle for entitlement of the compensation duc o loss or
injury and its scope in cases where the promoter ol real estate
failed o complewe the project and delaulted i handing over 11s
possession.  Sunilarly, Hon'ble Three ludge Bench of the
Hon'ble Apex Court in Charan Singh Vs, Healing Touch
Hospital & Ors. (2000) 7 SCC 668, had carlier held regarding
assessment of damages in a casc under Consumer Protection

Act, n the following manner;

make an_alfempl jo serve the ends of justice so  that

commpensation is awarded, in an esiablished case, which nof
anly serves the purpose ol recomprensing the ndividial, bul
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change in the oitifude of the service provider, frdeed
calculation af damages depends on the facts e clrcumsianees
of each case. No hard and fast rude can be laid down for
wiversal  apphceation,. While  awarnding  compensaiion, o
consumer forum has to take e account all relevant factors
i assess compensdation on the basis of accepied legal
principles, and moderation. [t iy for the consumer forum o
gt compenseation (o the exteni i finds &t veasonable, faiv and
prraper i the facts and clrcumstances of a given case accovding
to the extablished judicial standards where the claimant is liable
to establish his charge. "

Whether it is necessary for the complainant to give evidence

of _mental harassment. agony, grievance and frustration
cansed due to deficiency in_scrvice, unfair frade practice

romoler, in a case o

compensation or interest?

The answer to this question 15 that no hard and fast rule
could be lawd to seck proof of such fechings froam an allotiee,
[ ledfshe may have documentary proof to show the deficiency in
service on the parl of the builder and cven this Forum could
isell 1ake judicial notice of the mental and physical apony
suffered by an original allotice due o non-performance of
dutics on the part of the promoter, in respect of the promises
made 1o lure an allottee 10 invest its hard carned money Lo own
s dream house without realising the hidden agendas or unliur
praclices of the builder in that project.

In nutshell, to award compensation, the Forum can adop!
any procedure suifable in a particular case 1o decide the
availability of factors on record entitling or disentitling an
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allottce to get compensation which is the reason even under

Rule 29 of the Rules 2017, it is not compulsory o lead

evidence.
(12¢) Whether complainants are entitled to get compensation in

the casce in hand?

Before deliberating on this aspect, 11 18 necessary 1o
deliberate upon admitted facts 1o be considered to decide the

lis:

(1) Project pertams (o the vear 2014

(1) Proposed Handing over of 2015
pOssEssion {respondent 1o
pay assured
return 271.500-
per s5q. [T, per
- e month rFDl.1l the
:L__}T 1] datc ol bulder
buyer agrecmicnt
e, 08.02.2014
ull completion
of construction
and TH3/- per sq
fi. upto three
voars from date
ol completion
Ll the unit s
pul on lease,
whichever 15

carlier.)
(i1} Basic sale price ¥22.50,000/-
(1v) Total amount paid 233 .33,430/-

14
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(v} Period of payment 07.02.2014 (by
chegue dated
30.01.2014)
[vi} Clccupancy certificate NO
Whether received ull Filing
of complaint
(vir)  Date of liling of complamt 20.12.2021

under Section 31 before
Hen ble Authority

(viit}  Date of order of Authority 31.001.2023

(ix) Date of [iling of complaint 17.03.2023
filcd under Section 12, 18
& 19 of RERA Act, 2016

(%) Date when assured return made Seplember 2018

1t 15 a matter of record that the project advertiscd in
the year 2004, did not gel completion cerlilicate Gl hling of
the complaint on dated 17032023 and also that the
complainants on s part had performed their part of duty by
paying more than the basic price of the unit. Admuitedly, basic
price of the plot was 322 50,0000/~ whereas the complaimant
paid T33,33.430/- 1ull 07.02.2014,

11 15 also admitted on record that the complainanis
did not pet possession of the wnit allotted. There can also be
no demal that allotlees of the unit generally spend ther
lifetime carming and they are not al equal footings with that of

the prometer, who 15 in a domnating position. The position of

15
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the allottees becomes more pitiable and sympathetic when he
or she has to wait for years together 1o get the possession of a
unit allotted despite having played its bid. Butl, on the
contrary, it 1§ the promoter who enjoys the amount paid by
allotices during this period and keep on going to delay the
completion of the project by nol mecting legal requirements
on 15 parl to get the hinal completion lrom compelent
Authority abouwt fullilhing which such promoler knew since the
time of advertisement of the launch ol the project. Further, the
conduct of the promoter to enjoy the amount of allottees paid
15 nothing but misappropriation ol the amount legally paid as
the promoter did not hand over the possession within
stipulaled Lime por paid assurcd relurn as promiscd in the
builder agreement, which the promoter was legally bound Lo
do. It 15 nol out of plice o mention here that i the
promoter/respondent had a right to receive the money Trom the
allottee to hand over the possession in time, it is bound o face
the consequences lor not handing over the possession m time,
Here, it is worth o quote a Latin maxim “ubi jus b
remedium,” which means “where law has established a rnight.
there should be a corresponding remedy lor its breach,” IT this

be the legal and factual position, the promoter s not only

26



Complaint Mo 586 OF 2023

bound 1o refund the amount but also 1o compensate the allottce
for disappropriate pain or unfair advantape on the pant of the
promoter within the meaning of Scction T2(a) of the Act 2016,
ol the amount paid. It 13 not oul of place 1o mention here that
as per record, the allottees had pand 23,33, 430/ lowever, 1l
18 not in dispute that the promoter neither completed the
project, nor handed over posscssion along with payment of
assurcd relum Qll alloliee having been [oreed Lo approach
Hon'ble HRERA Authonty, Panchkula, 1o get possession
along with assured return  afler  having  indulged o
unwarranted forced litgation by the promoter at the cost of
allotices personal expenses, which it has not gol ull date.
During this pernod, obvieusly, the allotiee had 1o sulTer
inconvenience, harassment, mental pain and agony during the
sald period bringing its case within the ambit of Section 72(d)
of the Act, 2006 as such leelings are to be fel/sensed by this

Forum without seeking any preof thereof.

In view of the above, since, the promoters had been
using the amount of $23.33 430/-, for the last more than 11
years, for the sake of repetition 1t 13 held that it can defmitely

be termed as disappropriale gain or unlair advamage, as
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enumerated in Section 72{a) of the Act In other words, il had
been loss o allottees as a result of defaull on the parl of the
promoier which continues tll date. Thus, it would be in the
mtcrest of justice, 1l the compensation 15 ordered to be paid 1o
the complainants aller taking into consideration, the delault of
respondent for the period starting from 2014 ull date and also
misutilization of the amount paid by the complainants to the
respondent, In [act, the [acts and eircumstances of this case
nsell are prool of agony undergone by the complainants for se
long, hence, there is no need 1o look for formal prool of the
samc. [Purther, there can’t be denial to the cifcct that the
allottees must have had 1o run around o ask the promoter 1o
hand over the possession and payment of assured return and
also that if the unit provided in time, there was no reason Tor
the complainants to Ole the complaintexecution petition by
engagimg counsel(s) at different stages, and also that because
of cscalation of prices of umit in last 11 years, the
complainants may not be in a position to purchase the same
unit now, which amounts to loss of opportunity 1o the alleliey,

These [actors also enable an allotice 1o get compensation,
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In view of the forgoing discussions, the complamants

are held entitled for compensation.

I3 Once. the complamants have been held entitled to get
compensation, now it is 1 be decided how much compensation is to be
granied, on which amount, what wouald be rate of interest and how long the

promoter would be liable to pay the intcrest?

Belore answering this question, this Forum would like w
reproduce the provisions of Rule 15 and 16 of TIRERA, Rules,
2017 and Scction |8 of the RERA Act, 2016 and also dehmbion

of “interest” given in Scction 2(za) of the RERA Act, 2010;

Rule 15 - Prescribed Rate of Intevest - [Provise to section 12,
section I8 and suly section (4) and sub-section (7} of section
19

Fear the purpose of pravise io section 12; section I8, and
sub-sections (4) and (7) of section 19, the “interest ai the raje
pres ..r,.r'n"?{.ﬂ" '..I':uf." he Ff;f Stare Bank of ndia highest mareina!

Provided that in case the State Bonk of tadic marcing!
cost of lending rate (MCLR) s noi in use. it shall be replaced by
swch benchmark lending rates which the State Bank of India
may fix from time o time for lending to the general public. |

Rule 16- Timelines for refund of money and interest ol sach
rate as may be prescribed, payment of interest af such rate os
ey b'rlurer.\‘.r.‘r‘r'ﬁﬂf:— f.!fe.'{:ﬁml 18 wened Neciven Faf.-

(1) Any refund of money along with the interesi at such rate ax
may be prescribed papable by the prometer in termy of the Act,
or rules and regulations made there under shall be pavable by

29
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the promaoter to e allotiee within a period of minety davs from
the daie on which such refund afongwith interest such rate as
may be prescribed has been avdered by the Autharily,

(2 Where an allottee does not intend o withdraw from the project

and interest for every month of delay ll handing over of the
possession al such rate as may be prescribed ovdered by the
Authoritv 1o be paid by the promoier 1o the allotice, the arrears
of such interest accrined on the date of the order by the Authority
shall be pavable by the promuoter o the allotiee wilthin a peridd
g'_:JI".r:.l'rr{'."y davs from the date of the oder of the Authority and
intevest for every momth of delay shall be pavable by the
frronraier (o the alloitee before hth day of te subseguent
nietth,

Nection 18 - Return of amount and compensation.

(1) Iy the promoter fails 1o complete or s unable o give
posyession of an apartment, plot or butlding,-

fal in accordance with the terms of the agrecment for sale or, ax
the case may be, duly completed by the dase specified therein; or
(bt due o discontinwance of his business as a developer on
acearni of suspension or revocation of the registration wnder
this Act or for any other reason, e shall be liable on demand 1o
the allottees, in case the allottee wishes to withdraw from the
praject, withou! prefudice lo any ather remedy available, e
refurn the amount received by him in respect of that apartment,
plot, building, as the case mav be, with inlerest af such rale a8

aey e prescribed in this belial] [mmdg:[f compensgaiion i ithe
ﬂ]{”’[”g:f ;I'l t.”]“.'!{“:ﬂ I“I“ﬂ “IcE ﬂ“ !I

Provided ihat where an allotiee does nol iniend to withdraw

from the project, he shall be paid. by the promoter, interes! for

every menih of delay, Gll the handing over of the possession, at
such rafe ax may be prescribed.

(2} The promoter shall compensate the allotiees in case of any
toss caused o him due o defeciive titfe of the Tand, on which ithe
l|".|'|"?IT-'_|':E‘-|f'“I' Iy hee'.rrg ('EI-L‘L':?lrﬂlf}L’Elr o s heen .::4";‘1'1:.'&1..':{'{.", in e manner
as provided wnder this Act, and the cluinm jor compensarion
under thix subsection shall not be havred by lmitation provided
under any law for the time being in Joree,

(3 I the Jromoter _,F.':.r!'.f.;' i r.a'ﬁ'ﬂf.‘.l"mr}_;'e* iy il fjﬁf;'gm'r'nr;,r
impased on him wnder this Aet o the rules or repulations made

3
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thereunder ar in agccordance with the terms and conditions of
the agreement for sale, he shall be llable 1o pay such
compensation to the allottees, in the manner as provided wider
this Aet.

Section 2(za) - “interest” means the rates of interest pavable by
ihe promoter ov the allottee, as the case may be.

Explanation —For the purpose of this clonse

fi} the rate of mterest chmgeable from the alloftee by the
promoter, in case of defoult, shall be equal 1o the rate of interest
witich the promoter shall be liahle to pay the allottee, in case af
defenll;

fit)_the interesi pavable bw the prometer (o the atfeitee shall be
from the date the promoter received the amount or any part
theread till the date the amount or part thereaf and interest
thereon is pefunded, and the interest pavable by the allotice to
the promoter shall be from the date the allotiee defaults in
pavment to the promaoter Sl e date §t s pod;

Rule 15 af the Rules 2017, defines the “rate”™ as “State Bank ol

India highest marginal cost of lending rate+2% with proviso™.

Further, Rule 16 provides for the time limil to refund money
and intercst thercon and interest 1s o be as per the rate preseribed in
Rule 5 in casc of maticrs covercd under Proviso to section 12,
Scetion B and Section 19 {(4) and 1%(7) of the Act, 2016, It farther
deals with two situations, ong, where the allottce has opted lor a
refund rather than a unit i a project and second case where he has
gome lor the project bul there 15 delay in delivery, Henee, ot cannol be
gaid that the Rule 16 deals with only ane siuation out of lwo

mentioned theremn as sub rule (1) and sub rule {2) respectively. Tis not
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out of place to mention here that this Rule deals with cascs reluted 1o

Section 18 & 19 of the Act, 2016,

Perusal of provisions of Scction [8{ 1)k make it clear that in
case of refund or compensation, the grant of intercst may be at such
rale as preseribed in this beball in the Act. I s not vut ol place o
mention here that Sectwon 18(1)(h), not only deals with cases of refund
where allottee  withdraws  from project but also the cases of
compensation as is evident [rom the heading given 1o s section as
well as the fact that it has mention of refund and rate of interest
thereon  including cases of compensation, Further,  perusal of
provisions of Section 18{1){b) of the Act, 2016, indicate that the
allotiee shall be entitled to get refund or compensation, as the casc

may be, with interest at the rate preseribed in the Act, 2016.

How long the interest would remain payvable on the refund or
compensalion, as the case may be, is provided in Scetion 2(za) of the
Act, 20016, which says thal evele of micrest would continue till the
entire amount 15 relunded by the prometer, In other words, 1l the
provisions of Section 18 read with Rule 15 read with Rule 146 and
Section 20.a) arc mterpreled co-pomtly, then it would mcan that in case
of relund or compensation, as the case may be, the promoter will be

lisble w pay the interest from the date the promaoter received the
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amount or any part thercol fill the date the amount of relund or
compensation, as the case may be, or part thercofl along with up o
date interest is refunded/paid, even if not specified in the order under
execution. However, the situation is different in case ol an allotiee’s
defaull in payments lo the promoter tll the date it is paid. Wath this
legal position; it is salc 1o conclude in the case in hand, sull in view of
lixplanation (ii] to Scction 2{za) the allotiee will be entitled to get the
interest up to date of the final payment at the rate prescribed in Rule

15,

RELIEF

Reverting back to the facis of the case under consideration,
having the above discussed legal position in mind, it s concluded thal
respondent 15 dirceted o make payment of compensation as calculated below

in relief; having in mind the provisions of Rule 15;

The calculation of compensation 15 labulated below:

Amount Paid Time period Rate Compensation
{in ) Amount (in )
¥23.33.430/- 07.02.2014 to 23.01 2025 10.10% | T28.41 312/
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14. Since, complainants have been forced te file the complamt to
get his lepal right of compensation, the complainants are granted 230,000/-

as htigation charges,

The total compensation comes Lo 22841312/~ + 130,000 =
128, 71,312/-  (Rupees Twenty Eight Lakhs Seventy-One Thousund Three

Huncred and Twelve).

| 5. In these terms. the present complaint s parlly allowed. The
respondent 15 dirceted to pay an amount of 2841312/~ + 130,000

228,71,312/- (Rupeces Twenty Eight Lakhs Seventy-One Thousand Three

Mundred and Twelve) withm 90 days 1o the complamants. Fiest instalment 15

o be paid within 45 days from the date of uploading of this order and

g:yg’ remaining amount within the next 45 days, I is [urther directed that if the

k] pavment is nol made in the manner dirccted within stipulated time, in view

ol the provisions of Scction 2(za) of the Act, 2016, the respondent shall be

liable to pay interest on delayed payment as per the provisions of Rule 15 of

the Rules, 2017, ull rcalization of the substantive amonant,
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| . The present complaint stands disposed ol File be consizned fo

record room alier uploading of this order on the website of the Authority.

e dls

MAJOR PHALIT SHARMA
ADSI(Retd. )
ADJUDICATING OFFICER
23.01.2025

Note: This judgement contains 35 pages and all the pages have been checked
and signed by me.

MAJOR PHALIT STTARNMA
ADSHRetd.)
ADJUIMCATING OFFICER
23.01.2025

mEmr
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