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WRHGRA
1. The presentco m[:rl\Tnt da enﬁh as heen ﬁled by the complainants

under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with Rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

Member

that the promoter shall be responsible for all sbligations, responsibilities
and functions under the provision of the Act or the rules and regulations
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made thereunder or to the allottee as per the agreement for sale executed

inter se.

Complaint no, 2813 of 2023

A. Project and unit related details

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession,

delay period, if any,

have been detailed In the following tabular form;

g, No. | Particulars

: 3 Name of the project
¥ Project area

3. DTCP license no.

To3 of 2008 dated 12052008,

4, Licensee
5. Unit no. = | [~ PGT-07-302,:3RD Aoor, tower/block no.
@\ o 1§ §Par-flpgee 48 of compliant]
' it mea & L 920 50 B
“ Un wllll EEE 4
=~ Provisional allotmiept letter in | 1308 12,
favour of original allovtge dated: page B4-0f complaint]
8. Date of execution of ivers 06092012
agreement begwee Tina
allottee and &i -!4 2 ! __!
g tﬂmp].ﬂ]nanﬁ 1@ b AR 3 .‘_. Il I. -
R
aﬂmawlﬂdgﬂd e | N i Y |
as allottee vide nomination
letter dated
10 Possession clause 13. POSSESSION

(a) Time of handing over the Possession
Subject to terms of this clause and the
Allottee(s) having complied with all the
terms and conditions of this Agreement
and not being in default under any of the
provisions of this Agreement and upon
complying with all provisions, formalities,
documentation etc., as prescribed by the |
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Complaint no, 2813 0f 2023 |
b GURUGRAM ’|
Developer, the Developer shall make all |
sfforts to handover possession of the Unit
(which falls within ground plus four floors
tower /building) within a period of Thirty
(30) months but not later than thirty
three(33) months from the date of signing
of this Agreement, subject to certain
limitations as may be provided in this
Agreement and timely compliance of the
provisions of this Agreement by the
Allottee(s). The Allottee(s) agrees and
_ | understands that the Developer shall be
~wifg ed to a grace period of three (3
i lmenths, for applying and obtaining the
snation certificate in respect of the
11 Due date of posses _f‘.
ji
12, | Total considera ﬁ
;b 3:2020 at page 95 of complaint]
13. |Total amount 2 -
complainants 5 ent of account dated
s 09. 95 of complaint]
14. | Occupation EE@EW J m
. d’n ly)
15. Offer of possession dated 18.04.2016
16. | Unit handover letter dated 10.04.2016
17. | Conveyance deed dated 17.08.2017 !

B. Facts of the complaint

3. The complainants have made the following submissions in the complaint:

-
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Complaint no. 2813 uuuz:aJ

That the respondent, M/s Emaar MGF Land Ltd. advertised about its
new project namely sGarden Terraces at Palm Drive” (hereinafter
called as ‘the project’) in Sector 66 of the Gurugram. The respondent
painted a rosy picture of the project in its advertisements making tall
claims. In 2007, the respondent company issued an advertisement
announcing a group housing colony project called "Garden Terraces
at Palm Drive” at Sector - 66, Gurugram was launched by Emaar MGF
Land Ltd, under the licensg no. DS-2007 /24799 of 2007 dated
27.09.2007, issued by ..'_"*';J"}‘;!ar}rana. Chandigarh and thereby
invited applications fro tive buyers for the purchase of unit

had got buildi : gythority.
The compla '-%‘gatfaccummudatiun was
lured by sut 1 "' om the brokers of the

respondent project namely Garden

Terraces at

the representative of “the~ Tespondent company made huge

presentaﬂm{'ﬂ{:ﬁﬂjE above and assured that
-su?hj

they have d seve rojects in the national capital
region. Thﬁsjn&:mjtnﬁdeﬂ%i? ‘one brochure to the
complainants which showed the project like heaven and in every
possible way tried to hold the complainants and incited the
complainants for payments.

That the respondent issued vital brochures containing detalled
specifications of the project. Apart from specifications relating to the
flats, the brochures boasted the complex to be a community designed

for contemporary living in a green sanctuary, setting a modern
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lifestyle in a heaven of peace and tranquillity. It also indicated the
arrangements of the different towers, parking space, an exclusive Golf
Driving Range, view from their flat of the Golf Driving Range,
extensive recreation facilities that celebrated the outdoors such as
landscaped public areas, Jogging trails, walkways, green areas,
driveways, swimming pools, gyms, clubhouse, multiple
amphitheatres etc. The respondent had conducted various road
shows, extensive markel:ing,aﬂd prumnﬂun including but not limited

Jayout plan of the project, the grand

entrance, the large centtaligreen common areas, the amenities |ike

Golf Driving R

complainants-booked

That the RE}}FIng o0 .-: riQuS Fe] presents

the respondent com Eli.ef of such assurances, specifically
with a Golf Mﬁ&ﬁ a.l ttee booked a unit in the
project by p,a&d;l u@mu%nfglz;ﬁﬂﬂ Q00/- dated 13.07.2012,
towards the ofthe saidu ng ho. Unit PGT-07-302(3rd
Floor, Tower/Block-07), in Sector 66, having super area measuring
2920 sq. ft. to the respondent dated 13.07.2012 and the same was
acknowledged by the respondent.

That a buyer’'s agreement was executed between the original allottee
and respondent on 06.09.2012. As per annexure of the buyer's
agreement the sale price of the said apartment shall be Rs.

1,26,13,423/-. That would include the basic sale price, EDC, 1DC,
Page 5 of 26
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VL

VIL

VIIL

Preferential location charges and exclusive right to use the dedicated
car parking. Clauses of the agreement were non- negotiable, extremely
one sided and prejudicial to the interests of the flat owners who had
no say whatsoever in finalizing the terms and conditions of the sale.

As per clause 13(a) of the buyer's agreement the respondent had to
deliver the possession of the unit within 30 months from the date of
agreement ie. by 06.03.2015. Therefore, due date of possession
comes out to be 06.03. Eﬂiﬁ.t The original allottees subsequﬂnﬂ_',r

AT --\. 1
.'1'- nert
’i* ';&'ﬁ"

present complaint) for an appropriate consideration vide agreement

transferred / endorsed!

The respnncééﬁ: espire i made mi e tall representations to

' osen deliberately and
romises and have given a
the cheated allottees. The

respondents have compl

have not pn{'n:*i Ah M and agreed through the
brochure, Egﬁ-ar%d the, diﬂepmt-aqurqqements released from time
to time. Further, ﬂuth acts of the respondent are also illegal and
against the spirit of RERA Act, 2016 and HRERA Rules, Z017.

It is abundantly clear that the respondents have played a fraud upon
the complainants and have cheated them fraudulently and
dishonestly with a false promise to complete the construction over
the project site within stipulated period. The respondent had further
malalfidely failed to implement the BBA execu ted with the

complainants. Hence, the complainants being aggrieved by the
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IX.

offending misconduct, fraudulent activities, deficiency and failure in
service of the respondent is filing the present complaint.

The complainants after many requests and emails; received the offer
of possession on 18.04.2016. It is pertinent to note here that along
with the above said letter of offer of possession respondent raised
several illegal demands on account of the following which are actually
not payable as per the builder buyer agreement. That offering
possession by the reﬁrpnndant on payment of charges which the flat
buyer is not mntra:mal!;.rl yound to pay, cannot be considered to be a

valid offer of possess yuld be noticed from the details
provided above re never payable by the
complainants s complainants and hence
the offer of po

That the com ! and reminders and after
clearing all ‘the F al ne-sided demands and
formalities as\ h -EIH : d by the respondent got the

Py
conveyance dEWEDIT While this sale deed
acknuwledges that the" lainants have paid the total
mnsideratiu Rl Asideraﬁun of the said

apartment %Hil ﬁt makes no provision for
I-am“té ﬁr‘ the htige delay in handing over
the Flat and project. The complainants were fot given any

compen saﬂnguﬂx

opportunity to negotiate the terms of the said sale deed.

That the complainants sent various reminders to respondents stating
and raising various grievance with respect to grid power supply, car
parking, solar panels, golf range, palm drive condominium association
and HVAT. Furthermore, stating that solar panels has been installed

in phase-1 of the project not in the tower of the complainants, as per
Page 7 of 26
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XII1.

XL

HARERA

the agreed terms of the booking and name of the project itself
indicates that there will be golf range but till date respondents have
failed to provide the same. Thereafter, various reminder emails and
letters were sent to the respondents on the above-mentioned issues
but till date respondent failed to provide any satisfactory response to
the complainants. That the respondent asked the complainants to
sign the indemnity bond as perquisite condition for handing over of
the pnssessinn That the cnmp]ainants raised objection to above said
_'zeglespundent as no delay possession

i -: r;—:'-:-=:.:*- ants but respondent instead of
Pﬂl’lﬂﬂ the dﬂﬂj’ shssessioh! chargeswclearly refuse to handover to

tsign the aforesaid indemnity

bond. Furth ﬁfcﬂmplainautswith i —3“ instead of signing the

not only the BBA is one
spondent but even the
is also heavily loaded in

favour of mﬁms to mention that such one-sided
b

settlement-cum-
agreements tional and hence in valid
by the Honourable Supreme Courtand the Honou rable High Courts in
number of cases. \7I\/

It is pertinent to note that the Complainants were enticed to book the
said project at a much higher price than the market price only for the
reason that the project of O.F, was supposed to have large green
landscapes by way of a Golf Driving Range at a designated location
along with Putting Greens consisting of seating areas for the players,
which the Complainants could enjoy along with all other amenities.

The O.P. boasted of building a Golf Driving Range at a designated
Page 8ol 26
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XIV.

/a/_

location and gained a premium from the market in excess of a
minimum of Rs. 1500 Per Sq. Ft and / or 30% premium. The
Complainants agreed to purchase such an expensive property
primarily because of the Golf Driving Range and large green areas
around the same. It is submitted that the Golf Driving Range has not
been delivered till date i.. after more than years from the stipulated
time of delivery. Golf is respected to be a prestigious and affluent
sport. The appeal to the samqis r:-l" exclusivity and superior facilities.
The Golf Driving Hﬂngi____ :r"" ignated location encompassed a
large green area and a d¢ ‘i nant feature in the Palm Drive. From an

owner's standpoin ‘&ip gg |“ : y -: e lgmﬁcant area of around and

above 35% of the ea of the'prejeet. The name of the project
taking its cue ffom the same wﬂ:h the. g range being the focal
feature nngﬂm pr rrue di nu irt for complainants who
have pald significant p is th ; nroject is without the main
feature of its desighatio Is e al @ is till date regarded and
known as the sa "'.h gt it main feature. Complainants

felt cheated, traumatized ard '= 5 lmked down upon for living In a
project that HME‘R ﬁt delivered till date.

That the project sales-brochure and, description further boasted of
extensive raheﬁtﬁnﬂ!fﬁcﬂlﬁbﬁ&% ¢elebrated the outdoors such as
wonderful greenery, wide-open spaces, an uplifting sense of safety,
security and community, landscaped public areas, planted parks,
Jogging trails, walkways and an exclusive golf driving range along
with all other facilities. That as per the brochure the project was to be
of thirty-one + acres approximately having all facilities etc. out of
which the Golf Driving Range at the designated location was expected

to occupy a large area required for modern three lane driving practice
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range with putting greens. But nothing of such has been completed till
date. The Golf Driving Range is not even close to completion till date.
This fact is made evident through the minutes of the meeting between

0.P. representatives and the residents held in June and July 2017.
XV. That the respondent is guilty of deficiency in service within the
purview of provisions of the Act, 2016 and the Rules, 2017. The
complainants has suffered on account of deficiency in service by the
respondents and as sui:h I;Im respnndent is fully lable to cure the
AP pfthe Act, 2016 and the Rules, 2017,

and agreementof

other complaini any | other :__--' m against the erring

respondent '-: in l; g in any other court of law.
Hence the Prese ﬂ 0 1 i .-'LQ J
Xd

C. The complainants are seek

seek z relief:

The complain rEH '

i. Directthe A es and golf driving range
as per brochuréand layout ed arthe time of booking.

SR 'i’ AN

ii. Direct the respondent :umpa I:ﬂ set aside the one-sided indemnity
bond get signed by the respondent.

jii. Direct the respondent to refund FD amounting to 394,377/
deposited with respondent as pre-requisite condition for getting the
conveyance deed.

D. Reply filed by the respondent.

5. The respondent had contested the complaint on the following grounds:

ﬁ/ Page 10 of 26
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That the complainants have got no locus standi or cause of action to
file the present complaint. The present complaint is based on an
erronecus interpretation of the provisions of the Act as well as an
incorrect understanding of the terms and conditions of the buyer's
agreement dated 06.09. 2012, as shall be evident from the
submissions made in the following paras of the present reply. The
respondent craves leave of this authority to refer and rely upon the
terms and cundltiuns set uutfm the buyer's agreement in detail at the
time of hearing of .:Lﬁ gomplaint, so as to bring out mutual

obligations and responsiBiiies of the respondent as well as the

complainants.
That the co

acquiescence, lack ssions e fi gthel;:-resm:mmplamt.

s their own acts, conduct,

It is submitted tha ‘cof @inants have already obtained
possession -' |
dated 18.04.
dated 17.08.2017re¢garcing tae- Wit

complaint has been ME 3, after almost 6 years from the
date of exEEH #WE lack of bonafide of the
complaints t;.aﬂarq:?hﬂ;l at gﬁe “f!“f?“"-" of the entire transaction
on the execu}lﬂﬂh of thb Emfvnfa'nh deed and the completion of all
obligations of the respondent, they chose to remain silent for such a
long period and have approached this authority to extort money. The
complainants chose to never raise any claim towards delay
possession charges orany relief as sought for in the present complaint
and were agreeable to the status of the project and the amenities and
facilities so provided in the project. Hence, it is clear from the lack of

any documentary proof, whereby the complainants may have raised
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any such additional claim. Thus, it is abundantly clear that the
execution of conveyance deed was without any undue influence and
coercion. The present complaint is an afterthought with malafide
intent to enrich themselves. The complaint is admittedly belated and
barred by limitation period of 3 years, reliance is placed on the
judgments/ orders passed by this Authority in case titled Ram Sarup
Khurana & Anr. Vs Emaar MGF Land Limited, bearing Complaint
No. 2030 of 2022, Order dated 08.09.2022 and case titled Madan Lal
‘Land Limited bearing Complaint
No. 2031 of 2022, Ordet dated 08.09.2022, wherein it was held: -

“The conveya J‘" ced of & @ Wit was, executed on 2807.2017. The
ds-filed on 24 22 affet. pearly 4 years and 10 months
case is made out in such a

posed off. File be consigned to

_ present Complaint deserves
costs. The transaction between the

e SRR s

Complainants and st satisfied. The reliefs sought
in the prmﬁﬁﬁﬁﬂﬂs and the same is barred
by estoppel.

{1l That the pregent tonfplaint {5 baFred by/thé recitals of the executed
conveyance deed, where the complainants have absolved the
respondent of all liabilities. It is also necessary to read out certain

clause 11 of the conveyance deed, which are as follows:-

11. That the actual, physical, vacant, passession of the said Apartment
has been handed over to the Vendee and Vendee hereby confirms
taking over possession of the said Apartment/ parking space(s)
from the Vendors after satisfying himself/ herself that the
construction as also the various installations like electrification
work, sanitary fittings, waler and sewerage connection etc have

Page 12 of 26
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been made and provided in accordance with the drawings, designs
and specifications as agreed and are in good order and condition
and that the Vendee is fully satisfied in this regerd and has no
complaint or claim in respect of the area of the suid apartment, any
item of work, material, quality of work, installation etc, therein.

A Perusal of the Contents of the Sale Deed clearly show that the
Complainant has reither raised any grievance at the time of taking
over the possession or at the time of execution of the Sale Deed, nor
reserved any right in the covenants of the Sale Deed, to claim any
delay interest for the alleged delay in possession or against any
claim of "other charges”. Rather, it has given an unequivocal
waiver to raise any claim with respect to the amenities,
construction etc. e

in summary proceedi 'j sesirequire extensive evidence
ination and cross-examination
of witness erefare, the disputes raised in
the present
can only be adjudica Ad]
ooa 1 L |
Therefore, the M@WEE to be dismissed on this

ground alone, That ml?'wﬁip!ﬂﬁnts have mot come before this

Authority wﬂﬂﬁaﬂ hMemﬁ vital and material

facts from t_;nskﬁ\ ﬂn’r A Ee;t E%:-:ts are set out in the
succeeding ﬁmﬁiﬁm apms"untzfeﬁ}hr.

V. That the complainants are not “allottees” but investors who have
booked the apartment in question as a speculative investment in
order to earn rental income/profit from its resale. The apartment in
question has been booked by the complainants as a speculative
investment and not for the purpose of self-use as their residence.
Therefore, no equity lies in favour of the complainants. That the

original allottee had approached the Respondent and expressed an
Page 13 of 26
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interest in booking an apartment in the residential group housing
colony developed by the respondent and booked the unit in question,
bearing number PGT-07-302, 3 Floor, admeasuring 2920 sq. ft.
situated in the project developed by the Respondent, known as "The
Garden Terraces” at Sector 66, Gurugram, Haryana. That thereafter
the original allottee vide application form dated 23.07.2012 applied
to the respondent for provisional allotment of a unit bearing number
PGT-07-302 in the pmwct. ,H;Js suhmltted that the original allottee
prior to approaching Ehg: sspondent, had conducted extensive and
independent enquiries ;-';'-:n,ﬁ;"' the prnlect and it was only after the

original allottees with regard to all aspects of the

.' ."'i?":‘l- i

project, includil % L ‘F_E;'_"’TIF?- 1e/capacity of the respondent to
undertake development of the same, than the original allottee took an
independent infor: -.l on @}'Jurchase the unit, un-
influenced in an il n ] ;_.+=,: t. The original allottees
consciously and wilfully apted for as \gvention plan for remittance of
the sale consi fei ._-"'g' Wft i question and further

represented to the rﬁﬁﬁﬁﬂbﬂ‘ﬁﬁ the original allottees shall remit
every insta A Mpament schedule. the
respondent l}nin.lo ﬁw Hn?{xﬁge of the original allottee.
That the respondent the provisional allotment letter dated
13.08.2012 to the original allottee.

V1. That subsequently, the respondent sent the buyer's agreement to the
original allottee, which was executed between the parties on
06.09.2012. It is pertinent to mention that the buyer's agreement was
consciously and voluntarily executed hy the original allottee after

reading and understanding the contents thereof to their full
satisfaction. That thereafter, the original allottee executed an

ﬁ/ Page 14 of 26
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Vil

ViiL

agreement to sell dated 10.10.2015 in favour of the complainants for
transferring and conveying rights, entitlement and title of the original
allottees in the unit in question to the complainants.

It is pertinent to mention that the complainants further executed an
indemnity cum undertaking dated 14.10.2015 and an affidavit dated
14.10.2015 whereby the complainants had consciously and
voluntarily declared and affirmed that they would be bound by all the
terms and conditions of th.; provisional allotment in favour of the

g o |

original allottees. It was fi ‘ declared by the complainants that

ml i =
e, '-"‘i

R PR T
LR e

having been substitutec ‘in the

=1

were not entitl "fﬁ' ompens
' chate under a scheme or

possession of q?u(g ﬂ;"fﬂt. AL any
otherwise or @y ther discount, by what

syer name called, from the

allottee had defaulted remittance of the instalments

pertaining tH A RIEE -i@refm‘m have disentitied

themselves for. any comp Ealilhl}'lﬂi{ltf‘.rest. The respondent had

2

conveyed to the complainants-that on secount of the defaults of the
original allottees, the complainants would not be entitled to any
compensation for delay, if any. That in the mannér as aforesaid, the
complainants stepped into the shoes of the original allottee.

That since, the complainants and the original allottees were irregular
in payment of instalments which is why the respondent was
constrained to issue reminders and letters to the complainants

requesting him to make payment of demanded amounts. The
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payments request letter and reminders thereof were sent to the
complainants by the respondent clearly mentioning the outstanding
amount and the due date for remittance of the respective amounts as
per the schedule of payments, requesting them to timely discharge
their outstanding financial liability but to no avail.

IX. It is further submitted that despite there being a number of defaulters
in the project, the respondent had to infuse funds into the project and
have diligently developed tpegimject in question. The respondent had
applied for occupation: Cert: ifice te which was thereafter issued vide

memo bearing no. zp- 3{ } /5 ..?f 2015/5253) dated 01.04. 2015.itis
pertinent to notg -‘i;.-.- ' 1 aplieation for grant of occupation
certificate is sbmitted f OF Appry he office of the concerned
statutory authori pespnnt r:eas have any control over the
same. The n of the ¢ : mation certificate is the

4

prerogative DEthe

1ﬁi ory-atithority over which the
respondent cak &-‘-

diierees/As far as the respondent is

concerned, it has srely pursued the matter with the

concerned statuto for obtaining of the occupation
certificate. H Aﬂ% to the respondent in the
facts and dmﬁzﬁ ?mm e[’nre. the time period
utilised by tiie ﬂ'll occupation certificate 1o
the respondent is necessarily required to be excluded from
computation of the time period utilised for implementation and
development of the project

%¥.  That the original allottee, in terms of clause 14 of the buyer’s
agreement, were issued intimation of possession dated 27.05.201 5 to

make all the balance payments and intimated that the possession

shall be handed over upon completion of all formalities as mentioned

‘V Page 16 0l 26
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therein. Subsequently in terms of clause 14 of the buyer’s agreement,
the respondent issued offered possession of the unitin question to the
complainants through letter of offer of possession dated 18.04. 2016,
The complainants were called upon to remit balance payment
including delayed payment charges and to complete the necessary
formalities/documentation necessary for handover of the unit in
question to the complainants. However, the complainants

approached the respo t w:th request for payment of

ey
iy l'.

compensation for the all slay in utter disregard of the terms and
conditions of the hu}rer*
mmp]ainants that to any compensation in terms

of the buyer's 2 default in timely remittance of

instalments | @ sr:heduf ent incorporated in the buyer's
agreement. ['he responde r: '_ i
obtain possessiol ﬂ :1 ..!- in question 4 d further requested the
complainants ecu tels on _' ‘deed in respect of the unit in
question after n'.:~~ : ﬂaﬁ‘ lu,:_ ' ._._: halities regarding delivery of
possession. However, "&m" smlainants did not pay any heed to the

legitimate, j nﬁ .-.-- tsof ndent and threatened the

respondent tﬂl !nsf".l trulil W%iﬂgﬁﬂm
¥1. That thereafter,an Indém“! r;fn‘iﬂng for possession dated

06.07.2017 of the said unit was executed between the complainants
and the respondent for use and occupation of the said unit whereby
the complainants have declared and acknowledged that they have no

ownership right, title or interest in any other part of the project
except in the unit area of the unit in question. Moreover, the
complainants have admitted their obligation to discharge their HVAT

liability thereunder, The instant complaint is preferred in complete
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contravention of their earlier representations and documents
executed. The present frivolous complaint has been filed with the
mala fide intention to mount undue pressure upon respondent
thereby compelling it to succumb to their unjust and illegitimate
demands.

%11 That the unit handover letter dated 10.04.2016 was executed by the
complainants, specifically and expressly agreeing that the labilities
and obligations of the respopdent as enumerated in the allotment
letter or the buyer’s ag I.:_E..s'itimd satisfied. The complainants
have intentionally ﬁ real and true facts in order to
generate an imppeSsian that the resppndent has reneged from its

mention that after execution of

question andyafter
complainants '.;In’ 2\ Jeft
respondent. Tansa
respondent stands. nﬁlh .
by the respondent or the € alainants against the other. the instant
complaint iHrA . se of f law. The contentions

advanced hy(hhe tinrl;tl@\nqt‘:d fﬂsTaqﬂ frivolous complaint are
- | ¢ ol ¥ I
barred by estoppel. Thatitis per nent to mention that after execution

of the unit handover letter dated 10.04.2016 and obtaining of

possession of the unit in question, the complainants are left with no
right, entitlement or claim against the respondent. It needs to be
highlighted that the complainants have further executed a
conveyance deed dated 17.08.2017 in respect of the unit in question.
The transaction between the complainants and the respondent stands

W concluded and no right or liability can be asserted by the respondent
Page 18 of 26
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or the complainants against the other. Thus, it is abundantly clear

that the execution of conveyance deed was without any undue
influence and coercion. The present Complaint is an afterthought with
malafide intent to enrich themselves. Mere allegation of coercion does
not suffice.

X111 That the complainants have consciously defaulted in performing their
part of obligations as enumerated in the buyer's agreement as well as
under the act and it is trite that the complainants cannot be permitted

ki :
ieic-own wrongs. The instant complaint

6. Copies of all ='- cuments have been filed and placed on the

by the parties.

MRS & 4 24 212 V1
7. The authority ob well as subject matter

~1'1I™l 17N/ A .
jurisdiction to a&gﬂkﬂﬁ%ﬁ@ﬁﬁgﬁa}nt for the reasons given
below:

E1 Territorial jurisdiction

8. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
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in question is situated within the planning area of Gurugram District,

therefore this authority has complete territorial jurisdiction to deal with
the present complaint.
EIl Subject-matter jurisdiction

9, Section 11(4)(a) of the Act provides that the promoter shall be responsible
to the allottee as per agreement for sale. Section 1 1{4)(a) is reproduced as

hereunder:
Section 11 I-I‘- )1 >
: -‘.'-’-::T.:;F J_*.:i.
(4) The promoter shall-  Giild
fa] e m;pmg[m s fartll oblgations, responsibilities and functions
b the rules and regulations
s per the agreement for
dighe cose may be, till the
s oF butldings, as the cuse
anareas to the association
» i’he case may be
Section 34-
34(f) of the ance of the obligations cast
upon the promob stnte agents under this Act
and the rules and

10. 5o, in view of the pmvisinns of the Act uf Zl}lﬁ cqmter.l above, the authority
Ly B

has complete ]uﬂsr.iicl:iﬂn to denide thE complaint regarding non-

compliance of [:—hllgatiuns by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage

F. Findings on the objections raised by the respondent.
11. Objections raised by the respondent.

F.1 Objection regarding maintainability of complaint on account
of complainants being investor.

o
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12. The respondent took a stand that the complainants are investors and not

13

G-i

g

consumers and therefore, they are not entitled to the protection of the Act
and thereby not entitled to file the complaint under section 31 of the Act.
However, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if he contravenes orviolates any
provisions of the Act or rules or regulations made thereunder. Upon
careful perusal of all the terms and conditions of the allotment letter, it is
revealed that the cumplainantsrg;g.hu}rer s, and have paid a total price of
Rs.1,28,56,500/- to the prnm 3 1.;1‘ ' ' ds purchase of a unit in its project.

5 e t.

At this stage, it is important 1t -'-'--r;;;.' 55 upon the definition of term allottee

under the Act, the s for ready reference:
2fd) "ollottee” in gele means the persom to
whom a plot, apart & ., has been allotted,
sold [whether s fréehi rwise tmmjsrred by the
promoter, and | doc the pers ht subsequently acquires the sarid
allatment through sa ; 5 § ot include a person
to whom such pl "'I- art it : may be, is given on
rent;” ‘ !
In view of the above-mentioned | -'1 of fallottee" as well as all the

terms and cnndtuniﬁ -ﬁil‘;. E w sforeement executed between

promoter and cnmpinlnantﬂ. stal clear that the complainants are
allottee(s) as the |:n by the promoter. The

concept of 1:1‘l.'esgpl=d.'1 nﬁt-dgﬁn aﬂT-ﬁefgrrﬁd to in the Act. As per the
definition given under section 2 BJ_TIE Act. there will be "promoter” and
“allottee” and there cannot be a party having a status of investor”. Thus,
the contention of the promoter that the allottee being investor are not
entitled to protection of this Act also stands rejected.

Findings on the relief sought by the complainants.

G.I Direct the respondent to provide the amenities and golf driving
range as per brochure and layout plan provided at the time of
booking.
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G.I1 Direct the respondent company to set aside the one-sided
indemnity bond get signed by the respondent.

G.IIl Direct the respondent to refund FD amounting to 33,94,377/-
deposited with respondent as pre-requisite condition for getting
the conveyance deed.

14. On the above-mentioned reliefs sought by the complainants, is being taken
together as the findings in one relief will definitely affect the result of the
other relief and the same being interconnected. The original allottee ie,
M/s Timeline Real Estates Pyt.Limited through of Authorized Mr. Sanjay
Upadhya resident of 311, Se nv rgaon, Haryana was allotted a unit
bearing no, PGT-07-302, 3rd ot tower /block no. PGT-07, admeasuring

"ie, complainants (SOURABH

jde t tgysell dated 10.10.2015 and
larse 3 mwrthmugtj nomination
letter dated 28. 1".2&15”#5 éﬂmﬂ&m of the agreement the

respondent was directed to handover the possession of the unit by

it's unit to the first su
Mathur and Ankita Mg

September 2015 and a grace period of 3 months for applying and obtaining
the occupation certificate in respect of the complex. The said grace period
is allowed in terms of order dated 08.05.2023 passed by the Hon'ble
Appeliate Tribunal in Appeal No. 433 of 2022 tilted as Emaar MGF Lamd
Limited Vs Babia Tiwari and Yogesh Tiwariwherein it has been held that
if the allottee wishes to continue with the project, he accepts the term of

A
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the agreement regarding grace period of three months for applying and
obtaining the occupation certificate. The relevant portion of the order
dated 08.05.2023, is reproduced as under:-.

"As per aforesaid clause of the agreement, possession of the unit was to be
delivered within 24 months fram the date of execution of the agreement Le
by 07.03.2014, As per the above said clause 11{a) of the agreement, a grace
period of 3 months for obtoining Occupation Certificate etc. has been
provided. The perusal of the Occupation Certificate dated 11.11.2020 placed
at page no. 317 of the paper book reveals that the appellant-promoter has
applied for grant of Occupation Certificate on 21.07.2020 which was
ultimately granted on 11,11.2020. |t is plso well known that it takes time (o
apply and obtain Occupation Certifieate fram the concerned authority. As
per section 18 of the Act, if the pi . '_Hﬁ promoter is delayed and if the
allottee wishes to withdraw th ;'F‘-' heis the option to withdraw from the
project and seek refund of the an ount or allottes does not intend to
withdraw from the projge 0 FIJ.fE with the project, the
allottee Is to be paid ipteres oL ach month af the delay.
In aur apinion ;Fr,he gires wishies to contink

the term of the agreemént regarding g i .’ f three months for
applying and ob atrifng jpation ce . 50, in view of the above
said circumstan 1‘ er i entitled to avail the
gm{fﬂﬂ'ﬂﬂdﬂ i :‘#- a [ -'g_.:r:.f ﬂ'ﬂdm
the Occupation -#‘-’_ﬁ: ficate #f grace period of 3
months as per 2 frovigions i a) of the dgreement, the total
completion period hecames 7 months. Thus/the-dite date of delivery ef

jon comes out t 0706:20: 2
15, Therefore, in view of the.above judgemen! ind considering the provisions

jug
of the Act, the authori the promoter is entitled to avail
the grace periﬂdH Mr applying and obtaining
the occupation mﬂfka;mjﬁhqrpwypq;e date of handing over of
possession comes out to be 06:09:2015 including grace period of 90 days.
16. In the present complaint, the pccupation certificate was recelved from the
competent authority on 01.04.2015 and possession of the unit was offered
to the complainants herein vide offer of possession letter dated
18.04.2016. Further, the possession of the unit was handed over to the

complainants herein vide unit handover letter dated 10.04.2016. Also, the
conveyance deed dated 17.08.2017 was also executed by it in favour of the

{&/ Page 23 of 26



HARERA Complaint no. 2813 of 2023
b GURUGRAM irs

complainants in respect of the said unit. The complainants have filed the
present complaint after a long delay on 26.06.2023.

17. During proceeding on 27.09.2024 the respondent stated that the complaint
is barred by limitation as the complaint has filed by the complainants after
lapse of more than 5 years from the date of execution of conveyance deed.
As discussed earlier, after the unit was allotted to the original
complainants on 13.08.2012, a buyer's agreement in this regard was
executed on 06.09.2012, Thuugh.:,‘;he possession of the unit was to be

offered on or before 06. [l?.EI}_ “after completion of the project but the
i } T P ¥

18. the part of the cﬂmplainants for a

period of more than 7 }fears

the offer ossession till the present
complaint was ﬂIH ﬂZR 'EERIA\E remained dormant of
his rights for mo Emﬂim appruar:h any forum to
avail his rights. Tﬁtl*huew ]bng plained delay in pursuing
the matter. No doubt, one of the purposes behind the enactment of the Act
was to protect the interest of consumers. However, this cannot be
stretched to an extent that basic principles of jurisprudence are to be
ignored and are given a go by especially when the complainant/allottees

have already availed aforesaid benefits before execution of conveyance
deed.
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19.

20.

21,

HARERA

One such principle is that delay and latches are sufficient to defeat the
apparent rights of a person. In fact, it is not that there is any period of
limitation for the authority to exercise their powers under the section 37
read with section 35 of the Act nor it is that there can never be a case where
the authority cannot interfere in a manner after a passage of a certain
length of time but it would be a sound and wise exercise of discretion for
the authority to refuse to exercise their extraordinary powers of natural
justice provided under sectiun 3&[,2} of the Act in case of persons who do
"""lef and who stand by and allow
things to happen and then a f,'":"' " e court to put forward stale claims.

reasonable time. T ia'*' \
Further, as nhser§ n andmark 1 L. Sreedhar and Ors. V.
K.M. Munireddy F : Hon'ble Supreme Court

held that "Law assists '_
their rights.” Law w IE Msﬂst HIDFE yﬁqﬁg careless of their rights. In

order to claim one s}g(}ﬂm/\?fhful of his rights. Only those
persons, who are watchful of using their rights, are entitied to
the benefit ufla A R F R

In the light of the abave stated facts and applying aforesaid principles, the
authority is of théﬁﬂMit‘ihhﬁhﬁrﬁgdﬁiﬁh! is not maintainable after
such a long period of time as the law is not meant for those who are

ot those who sleep over

dormant over their rights. Moreover, the clause 11 of the conveyance deed
dated 17.08.2017 is also relevant and reproduced hereunder for ready

reference:

11. That the actual, physical, vacant possession of the said Apartment
has been handed over to the Vendee and the Vendee hereby confirms
taking over possession of the said Apartment / parking spacefs] from
the Vendars after satisfying himself / herself that the construction as
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aiso the various installations like electrification work, sanitary fittings,
water and sewerage connection ete. have been made and provided In
accordance with the drawings, designs and specifications as agreed and
are in good order and condition and that the Vendee is fully satisfied
in this regard and has no complaint or claim in respect of the area
of the said Apartment, any item of work, material, quality of work,
installation, compensation for defay, if any, with respect to the
said Apartment, etc, thergin.

22, Therefore, after execution of the conveyance deed the complainants-
allottees cannot dispute any amenities provided to the him by the

executed and accounts have be

S

directions in this regard g

time withetl ar \ .. In light of the above,
intainable, an
int3

unreasonable pe

liefs sought are declined.
tands d{spused off accordingly.

the complaint is

V

24, Complaint as well as ap c'atinj'ns,lifa'_

HARERA 22,

(Vijay

it el 2 g dory Authorty, Gurogram

Dated: 22.11.2024
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