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BEFORE THE HARYANA REAL ESTATE REGULATORYAUTHORITY,

GURUGRAM

Backstage Retail Services Pvt. Ltd. through its
Director
Regd, Office: - 386, Seemant Vihar, Sector
134 Kaushambi

Versus

M/s SS Group Private Limited.
Regd. Office at: - SS House, PIot o. 77, Sector-
44, Gurugram- 122003.

CORAM:
Shri Vijay Kumar Goyal

APPEARANCE:

Shri Shashank Singh (Advocate)

Shri Dhruv Dutt Sharma (AdvocateJ

Complaint no.: 2523 of2022
Date of complaint: O3.O6.2O22
Date oforder: O2.O7.2O25

Complainant

Respondent

Member

Complainant
Respondent

ORDER

1. The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act,2076 (in shorr,

the ActJ read with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules, 2017 (in short, the Rulesl forviolation ofsecrior: 11(4J(a)

of the Act wherein it is inter olio prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions uirder the

provision of the Act or the Rules and fegulations nrarle thererrlr.lcr of to tltc

al]ottec as per the agreement for saie cxeruted intcr Ie.
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A, Unit and proiect related details.
2. The particulars of unit details, sale consideration, the amount paid by the

complainan! date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

S.

No.

Particulars Details

1. Name of the project "The Coralwood"
2 Nature ofthe project Group housing complex
3. DTCP license no. and validity

status
59 of 2008 dated 19.03.2008 valid upto
18.03.2025

4. Allotment letter 74.03.20-13
(page 34 ofcomplaint)

5. Unit no. 1603, Type-E, Tower-J, floor-16th
6. Unit admeasuring 7425 sq. ft. (super areal

[page 39 of complaint)

7. Date oI execution of Buyers

agreement
03.1_2.2013

[page 09 ofcomplaint)

8. Amalgamation letter 16.0 5.2 015
(page 4B ofcomplaint)

9. Possession clause 8.1
Subject to terms of this clouse and subject to
the flat buyer(s) hoving complied with oll the
terms ond conditions of this ogreement qnd not
being in default under ony oJ the provisions of
this agreement dnd complied with all
provisions, formalities, documentation etc as
prescribed by the developer, the developer
proposes to handover the possession of the
Ilqt within o period of thirty six months
from the date of signing oI this agreement.
However, this period t)ill autonlotically stand
extended Ior the ttme taken in getting the
building plans sonctioned. The flat buyer(s)
agrees ond understonds thot the developer
shall be entitled to a grqce period of 90
doys, afier the expiry oI thirty-six months or
such extended period, Ior applying qnd
obtoining occupotion certificate in respect
ofthe Group Housing Complex,
fEmDhasis suDDlied)

Page 2 of 21rL



Complaint No. 2523 of 2022

14. I Offer of possession for fit outs

15.

l6

Demand letter

E-mail sent b,,- respondent for
taking possession and pay

balance amount

Rs.81,96,050/-
(as per BBA page l1J

Rs.52,61,158/-
(page 43 of reply)

Rs.17,39,616/-
(vide cheque dated i6.08.2021 page 09 & 44 of
reply, but not encashed by the complainant as

submitted by lhe respondent during proceedinBs

dated 26.09 2024)

74.09.?078

[page 5l{)fcomplaintJ

20.06.2015, 23.05.2016, 02.08.201.6,

06.10.201.6, 13.01..2077, 20.03.20t7
(page 24-36 of reply)
22.10.20tA, 17.1L.2078, r0.72.2078,
23.08.2019
[page 57 of complaint]

Due date of possession

Total sale consideration

Amount paid
complainanr

03.03.2077
(calculated from the date
agreement including grace

of execution of the
period of90 days)

by the

the13. Amount refunded
complainant

77. Possession reminder 18.07.2020
(page 69 of complaint.)

Request for refund by the 20.0L.2020
(Page 70 olconlpl:rint)complainant

L9. Notice of cancellation 08.04.2027

[page 39 of reply)

20.08.2021
(page 74 ofcomplaint)

21. Occupation certificate t7.1_0.2018

| (page 37 of reply)

B. Facts of the complaint:
3. The complainant has made the following submissions: -

I. That the complainant herein under the influence of respondents luring,

offered to purchase a tlat in his Broup housing society. As per the agreentelt

the complainant herein applied to the builder through an application dateci

13.02.2073 and agreed to the ternrs and conditions as set out in application
Page 3,)421
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form for the allotrnent of residential flat no. 1603 Type-E located in Tower

no. J, 16th floor in the group housing complex, having an approximate super

area of 1425 square feet (132.39 Square Meters) and allotment of one

open/covered palking space.

Thai the compJainant herein had paid a sum of Rs.l1,45,845/- towards the

sale price of the flat at the time of application. The respondent confirmed

registration for the allotment of unit in the above-mentioned project and

also acknowledged the booking amount of Rs.11,45,845/- vide its letter

dated 14.03.2013.

Further, an allotment letter dated 74.03.2073 was issued in favour of the

complainant by the respondent. The complainant and the respondent

entered into a flat buyer's agreement on 03.12.2013.

As per clause 6 of the agreement time is the essence with respect to flat

buyer's obligation to pay the sale price as provided in the annexure

attached to the agreement. The respondent/developer shall also be entitled

to charge @ 18% from the date of instalment as per the schedule of payment

till the date of payment. As per clause 8 of the agreement the developer was

obligated to hand over the possession of the flat within a period of 36

months from the date of signing of the agreement dated 03.12.2013. As per

the agreement, the respondent/developer shall be entitled to a grace period

of 90 days after the expiry of 36 months or such extended period (for want

of building sanctioned plan, for applying and obtaining the occupation

certificate in respect of the group housing complex.

That demand letter cum service invoice was generated by the respondent in

favour of the complainant wherein the respondent dernanded illegally

demanded Rs.4,13,333/- from the complainant.

That the respondent herein gave offer of possession tbr fitouts of the

subject unit. In the said offer of possession, due and payable amount were
Page 1 of 21
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given that were asked to clear by the complainant herein before taking

possession to carryout "fitout and improvement work". The complainant

was requested to make due payment within 15 days from the date of this

offer. The said letter was also carrying indemniry cum undertaking. The

respondent reminded the complainant for the payment of due amount. The

respondent did not state a single word about the delay caused by him in

relation to delivery of possession, rather they mentioned in the said email

that if the complainant fails to pay the due amount as claimed, he will be

liable to pay delay payment charges.

Vll. That the respondent sought due amount on offer of possession from the

complainant, moreover the respondent also claimed that they have already

received occupation certificate in relation to the said project. Thc

respondent again reminded the complainant that they have not r-eceived

their overdue payment demanded on offer of possession, an amount of

Rs.46,82,1.91/-. In the said letter, the respondent did not state anything

about the delay charges payable to the complainant. The complarnarI

replied vide email dated 01.03.2019 to the respondent's email dated

28.02.201,9, wherein the complainant informed that he has already spoken

about the same and waiting the respondent's response. The respondent

again raised its demand in pursuant to the demand letter for taking

possession of the booked apartment. The respondent did not whisper

anything about the delay caused in handing over the possession over thc

said flat and the respondent also did not pay any delayed compensation to

the complainant till date. The complainant herein wrote a letter to the

respondent, wherein the complainant informed the respondent about his

letter dated 22.05.2018 through which a demand of balance amount

Rs.26,54,064/- along with maintenance charge of Rs.12,870/- were

claimed. In response to the said demand, the complainant brought the
Page 5 ol21
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respondent's attention towards the conditions of agreement dated

03.12.201.3 wherein it was promised to give possession in the year 2015

but the same has only been completed and made ready for handover by

0ctober.20i8.

Vlll. The complainant pointed out the three-year delay caused in handing over

the possession and expressed his unwillingness to make further payment

and thereby asking for refund of his entire amouni paid till date with 1B%

interest. The respondent again reminded to the cornplainant about the

balance amount in relation to the said unit. However, the respondent did

not bother to whisper a single word about the delay caused in handing over

the possession or delay payment and compensation in relation to the san)e

The respondent wrote a letter dated 20.08.?021 to the complainant and

informed that the respondent has cancelled the allotment of subiect unit.

C. Reliefsought by the complainant:
4. The complainant has sought following relief:

I. Direct the respondent to refund the entire amount paid by the conlplainanI
to the respondent along with interest.

5. On the date of hearing, the authorily explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(41(a) olthe Act to plead guilty or not to plead guilty.

D. Reply by the respondent.
6. The respondent has contested the complaint on the following grounds: -

i. That the complaint filed by the complainant before the Authority, besides

being misconceived and erroneous, is untenable in the eyes of law. The

present complaint is also liable io be dismissed as the same has not been

filed by the Authorized Person.

ii. That the reliefs sought by the complainant appear to be on misconceived and

erroneous basis. Hence, the complainant is estopped from raising the pleas,

as raised in respect thereoI
Patse 6 ol21
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lv.

That further, without prejudice to the aforementioned, even if it was to be

assumed though not admitting that the filing of the complaint is not without

jurisdiction, even then the claim as raised cannot be said to be maintainable

and is liable to bc reiected lbr tht leasons ds ensuing.

That no such agreement, as referred to under the provisions of 2 016 Act and

2017 Haryana Rules, has been executed between respondent and the

complainant. Rather, the agreement that has been referred to, for the

purpose of getting the adjudication of the contplaint, though wrthout

jurisdiction, is the flat buyer's agreement, executed much prior to coming

into force of 2016 Act.

That adjudication of the complaint for refund, interest and compensation, as

provided under Sections 72, 1.4, l8 and 19 of 20L6 Acl, if any, has to be in

reference to the agreement for sale executed in terms of 2016 Act and 2017

Haryana Rules and no other Agreement. This submission of the respondent

lnter qlia, finds support from reading ofthe provisions of 2016 Act as we]l as

2017 Haryana RuJes, including the afolementioned submissions. Thus, rl
view of the submissions made above, no relief much less as clarmed can be

granted to the complainant.

vi. That apparently, the complaint filed by the complainant is abuse and misuse

of process of law and the reliefs claimed as sought for, are liable to be

dismissed. No relief much less any interim relief, as sought for, is liable to be

granted to the complainant.

\'ii. That the complainant has miserably and wilfully failed to make payments in

time or in accordance with the terms of the allotment/ flat buyer's

agreement. Till date the total delay in rendering the payment towards due

instalments by the complainar)t is approx. 14806 days on varioLls uccasions

under different instalments. The complainant has defaulted in making timely

lI

^ payment of due instalments right from the inception. As per the records

lV Pasc 7 ot 21
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maintained by the respondenr, the compiainanr has not fulfilled its obllgation

and has not paid the instalmcnts oIl tinre thaf had fallen due, despite receipt

of repeated demand letters and reminders.

viii. That the complainant has irustraied the terms and conditions of the flat

buyer's agreement, rvhich were the essence of the ar rangement betvveen the

pal'ties and therefore, the complainant oow canllot invoke a particular

clause, and therefore, the.omplaint is not maintajnable and should be

rejected at the threshold. The complainant has also misdirected in claiming

refund on account ofalleged delayed dffer fbr possessior.

ix. That it has been categorrcally agreed between the parties that subject to the

complainant having complied with all the terms alld conditions of the flat

buyer's agreement and not being in default under anv of ihe provisions of the

said agl'eement and having cor:plied with all provisions, fbrmalities,

documentation, etc., the developer proposed to haldover the possession of

the unit in question within a period of 36 months from rhe date of signing of

the agreement. It had been agreed that the respondent would also be entitled

to a further grace period of 90 days after expiry of 36 months.

x. Further, it had been also agreed and accepted that in case of aly

defau)t/delay in payment as per the schedule of payments as provided in

Annexure 1 to the flat buyer's agreement, the date of handing over o[ the

possession shall be extended accordingly. ln the present case, it is a matter of

record that the complainal)t has not fullilled its obligatiou and has not even

paid the instalments on tinre that had fallen due. Accordingly, no relief much

less as claimed can be granted to the complainant.

That on 14.03.2013, the complainan[ \,as allotted Unit no. J-1603, ,Type-E,

having an approximate super area of 1,425 sq. ft. in the Tower-l of tlre

project "The Coralu,ood" at the basic rate of Rs.5,200/- per sq. ft. arrn

External Development Charges [EDC) of Rs.277/- per sq. ft., I[frastructure
Page I oI21

xl.

tu



ffi HARERA
ffictlRriGRA[/

xll.

Complaint No. 2523 of 2022

Development Charges (lDC) of Rs.35/- per sq. ft. to be payable as per the

payment plan. The total sale consideration of the flat booked by the

complainant was Rs.81,96,0 50/-However, the total sale consideration

amount was exclusive of the registration charges, stamp duty chargcs,

service tax and other charges which were to be paid by the complainant at

the applicable stage.

That the complainant agreed that the payment will be made as per the

payment plan (Construction Linked Payment PIanl annexed with the

allotment letter/ flat buyer agreement and the copy of same was read over to

the complainant However, the complainant defaulted iu rraking payments

towards the agrecd sale consideration ofthe flat from the very inceptron. The

complainant has failed to make payments in time in accordance with the

terms and condiiions as well as payment plan annexed with the allotmcnt

letter and flat buyer's agreement and as such the complaint is Iiable to be

rejectcd.

That complainant made payments on 28.02.20L3 of Rs.11,45,845/-, on

11.04.2013 of Rs.67,430 /-, on 30.08.2013 of Rs.12,14,207 /-, on 11.10.2013

of Rs.8,19,0241-, on 14.02.2014 of Rs.3,94,255l-, on 22.07.20L4 of

Rs.8,00,738l-, on 27.02.201.5 of Rs.4,09,200/- and on 09 07 201.5 of

Rs.4,L0,459/-. That a demand letter dated 23.05.2016 for Rs.4,08,927/- was

issued to the complainant however, the complainant failed to make any

payment. Another demand letter dated 02.08.2076 for Rs.8,28,647/- was

also issued to the complainant however no paymcnt was made by the

complainant. That another demand letter dated 06.10.20L6 for

Rs.12,59,2O7 /- was issued to the complainant, however again no payment

was made by the complainant. Another demand letter dated 13.01 2017 for

Rs.L7,23,522/- was issued to the complainant, however again no pavnent

was made by the complainant. That again another demand letter 16.01.20i7
Pagc 9 of 21
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for Rs.37 ,073 /- towards flVAT was issued to the complainant, however again

no payment was made by the complainant. That again another demand letter

dated 20.03.2017 for Rs.22,21,17 6/- was issued to the complainant, however

again no payment was made by the complainant. The last payment was made

by the complainant on 09.07.2015 that is much before the due date of

possession and after that no payment has been made by the complainant-

Out of the total sale consideration of Rs.81,96,050/- of the flat, the amount

actually paid by the complainant is Rs.52,61,158/-.

xiv. That the complainant is a real estate investor who has rracle the booking

with the respondent only with an intention to make profit in a short span of

time. However, it appears that its calculations have gone wrong on account oF

severe slump in the real estate market and the complainant is now raising

several untenable pleas on highly flimsy and baseless grounds. The

complainant after defaulting in complying with the terms and conditions of

the flat buyer's agreement, now wants to shift the burden on the part of the

respondent whereas the respondent has suffered a lot financially due to such

defaulters like the present complainant.

xv. That the respondent, after having applied for grant of occupation ceftificate

ot 25.07.20L8 in respect of the project, which had thereafter been even

issued through memo dated 77.70.2018 had offered possession to the

complainant vide letter dated 14.09.2018 and thereafter on 22.70.201.8,

17.11-.20L8, 10.L2.2018, 2A.02.2079, 23.OA.20-19 and 18.01.2020 The

complaint filed by the complainant, being in any case belated, is even

subsequent to the date of grant of occupation certificate. No indulgence

much less as claimed by the complainant is liable to be shown to them

xvi. That upon lailure of the complainant to make the pal,ment of oLrtstanding

instalments despite several demand letters and reminders, the |espondent

was constrained to cancel the allotment/booking of the unit of rhe

Complaint No. 2523 of 2022
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complainant vide a notice for cancellation dated 08.04.2021 and an email

dated 10.04.2021,, Subsequently, in furtherance to the said notice dated

08.04.2021the respondent jnformed the complainant ofthe said cancellation

of the allotment vide cancellatiol lerter dated 20.08.2027 along with the

calculation stating the applicable lefund amount. The refund cheque dated

16.0A.202! for an amount of Rs.17,39,61,6/- was accordingly dispatched to

the complainant. As per clause 1,.2(t) of the flat buyer's agreement the

respondent is entitled to forfeit the earnest money, brokerage amount, taxes

paid by the respondent and other amount oI non-refundable nature.

xvii. The following table clearly shows that after deducting the earnest money,

brokerage amount, taxes paid by the respondent, an amount of

Rs.35,21.,542/- ',vas forfeited and balance amount of Rs.17,39,616/- was

refunded to the complainant vide cheque no. 006384 dated 76.08.2021.

xvl .

l otal Recerved Amourt 52,61.158/-

u

Earnest Moncv 8.r9.605/-
Taxes including VAT 2.42.608/-
lnterest on 08 0,1.2021 24 59.129, -
Total Forfeitablc Amount 35 I1.5'12,-

C Balance Refundable (,{ - B 17.-19,6t6/-

Therefore, after payment of Rs.77,39,616/- no amount is payable by thc

respondent to the complainant. That it is to be appreciated that a builder

constructs a pro,ect phase wise for which it gets payment fron] the

prospcctive buyers and the money received from the prospective buyers ar-e

further invested towards the completion of the project. A builder is supposed

to construct in time when the prospective buyers make payments in terms of

the agreement. That one particular buyer who makes payment in time can

also not be segregated, if the payment from other prospective buyer does not

reach in time. The problems and hurdles faced by the developer ol bLrilder

have to be considered while adjudicating complaints of the prospectivc

P-rge 11of21l^,
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buyers. The slow pace of work affects the interests of a developer, as it has to

bear the increased cost of construction and pay to its workers, contractors,

material suppliers, etc. The ir.regular. and illsutiicient payment bv thc

prospective bLryr,'rs such as ihe complairlairt fieezes the hands of developer /
builcier in proceeding towards timell,conlpletion olthe project.

7. All othel averments made in the complaint were denied in toto.

8, Copies of all the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. tlence, the complaint can be decided on the

basis of these undisputed documents and submissions made by the parties.

E, ,urisdiction ofthe authority
9. The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E.l Territorial iurisdiction
10. As per notification no. 7/92/2017 -ITCP dated 1,4.72.201,7 issued by Torvn and

Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. ln the present case, tlte project ir) ques[ion is

situated within the planning area of Gurugram District. '[herefore, this

authority has complete territorial jurisdiction to deal with the present

complairt.

E.ll Subiect matter iurisdiction
11 Section 11(41(aJ ol the Act,

responsible to the allottee as

reproduced as hereunder:

Sedion 77...... (4) The promoter shall-
(a) be responsible for oll obligotions, responsibilities and

functions under the provisions of this Act or the rules and
regulations made thereunder ot to the ollottees os per the
agreement for sole, or to the associqtion of allottees, as the case
may be, till the conveyonce oI all the aportments, plots or
buildings, as the case may be, to the qllottees, or the commoh oreas

2016 provides that the promoter sl'tall be

per agreement for sale. Section 11[a][a) is

Page 72 ol2llL
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to the associetion of allottees xr the competent outhot ity, cs Lhe

c0se moy bc;
Section J4-Functions oI the Authority:
344 of the fut provides to ensure complionte ol the obligotians
cost ulon the promoters, the ailattees cnd t:he rcLtl esLaLe.Igents
untle! ahis,\ct Lt!)d thc.rules und regtrlations ade lhereundei.

12.So, in 'ziew of the provisions of the Act quoted al)ove, the authority has

complete jurisdiction to decide the cornplaint regarding non-cornpliancc of

obligations by the promoter leaving aside compensation which is to be decided

by the adjudicating otiicer if pursued by the complainant at a later stage.

F. Findings on the obiections raised by the respondent.
F.I Obiection regarding maintainability of the complaint and

authorization.
13. That the respondent contends that the complaint is liable ro bc dismissed as it

has not been filed by an AuthorizeC Person. While r:he complainant initially

submitted a Board Resoiution duly signed by the authorized representative, it

was undated. During the proceedings dated 26.09.2021, the Authority directed

the complainant to submit the correct Board of Resolution. Ihe complainant

subsequently filed the corrected resolution durirrg proceedings date.l

21.71.2024 and same was taken on record. Therefore, the objections raiscd

have been addressed and corrected.

F.U Obiection regarding the complainant being investors.
14. The respondent has taken a stand thai the complainani is an investor and not a

consumer, therefore, they are not entitled to the pr'otection of the Act and

thereby not entitled to file the cornplaint under section 31 of the Act. ]'he

respondent also submitted that the preamble of the Act states that the Act is

enacted to protect the interest of consumers of the real estate sector. Thc

authority observed that the respondent is correct in stating that the Act is

enacted to protect the interest of consumers of the real estate sector. It is

settled principle of interpretation that preamble is an illtroduction of a statutc

and states main aims & ohjects of enacting a stafute but at the same tir.rc

Page 13 of 21
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Furthermore, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if the promoter contravenes or violates any

provisions of the Act or rules or regulations made thereunder. At this stage, it is

important to stress upon the definition of term allottee under the Act, the same

is reproduced below for ready reference:

"2(tl) "allottee" in relation to o reol estate project medns the person to whoo
o plot, opartment or building, os the cose ntay be, hus been ollotted, sold
[whether as freehold or leosehold) ot otherwise transferred by the promoter,
ond includes the person who subsequently ocquires the said allotment
through sale, transkr or otherwise but does not include a person to v,)hom
such plot, apartment or buildiry, as the cqse may be, is qiven on rent;"

15. ln view of above-mentioned definition of "allottee" as well as all the terms and

conditions of the apartment buyer's agreement executed between promoter

and complainants, it is crystal clear that the complainants are allottee(sJ as the

subject unit was allotted to them by the promoter. The concept of investor is

not defined or referred in the Act. As per the definition given under section 2 of

the Act, there will be "promoter" and "allottee" and there cannot be a parly

having a status of "investor". Thus, the contention of promoter that the allottee

being an investor is not entitled to protection of this Act stands reiected.

!-.lll Obiection regarding iurisdiction of the complaint w.r.t the apartment
buyer's agreement executed prior to coming into force of the Act.

16. The respondent submitted that the buyer's agreement was executed between

the parties prior to the enactment of the Act and the provision of the said Act

cannot be applied retrospectively.

17 The authority is of the view that the provisions of the Act are quasi retroactive

to some extent in operation and will be applicable to the agreements for sale

entered into even prior to coming into operation of the Act where the

transaction are stiil in the process of completion. The Act nowhere provides,

nor can be so construed, that a]l previous agreements would be re-written after

GUiIUGRAI\I
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coming into force o[ the Act. 'l'herefore, the provisions of the Act, rules and

agreement have to be read and interpreted harmoniously. However, if the Act

has provided for dealing with certain specific provisions/situation in a

specific/particular manner, then thar situation would be dealt with in

accordance with the Act and the rules after the date of coming into force of the

Act and the rules. The numerous provisions of the Act save the pr-ovisions of

the agreements made between the buyers and sellers. The said contention has

been upheld in the landmark judgment of Neelkamal Realtors Suburban Pvt.

Ltd. Vs. UU and others. (W.P 2737 of 2017) decided on 06.72.2017 which

provid es as under:

"119 Under the provisions of Seccion 18, the delay in handing over the possession
would be counted from the date mentioned in the agreefitent for sale entered into
by the promoter an.l the ctllottee priDr to its registration under RERA. Uncler the
provisions of REM, the promoter is given a Iacility to revise the dote ofcompletion
of project ancl declare the sqme uncler Section 4. The REPI. does not contemplqte
rewriting ofcontract between the fat purchaser ond the promL)tet. ...

122. We have already discussed thqt obove stqtetl provisions t)f the RERA are not
retrospective in nature. They may to some extent be hdvinq o retroactive or qLtasi

retroactive effect bltt then on thot l|round the volidity oJ the provisions oJ REM
connot be challengecl The Parlioment is competent enough to Iegislate low having
retrospective or retrooctive effect. A law can be even framed to aJIect subsisting /
existing contractual rights between the parties in the laryer public interest We do
not hove any doubt in aur mind that the REp.1, has been Jianle(! in the hr11er public
intercst ofter a tlrcrough study and .liscussion made at the hillhest levci bl, Lhe

Standitlg Committee and Select Comtnittee, which submitted its detoiled rcports."
1il. Also, in appeal no. U3 of 201,9 titled as Magic Eye Developer Pvt. Ltd. ys.

Ishwer Singh Dahiya, in order dated f7.72.201.9 the Haryana Real Estate

Appellate Tribunal has observed-

'34. Thus, keeping in view our oforesoid discussion, we ore of the
considered opinion thot the provisions of the Act ore quasi retroactive
to some extent ln operotion and wil! be opplicable to the agreements

for sole entered into even prrcr to coming into operotion of the Act
where the tronsoction are still in the process of completrcn. Hence in
cose of deloy in the oJJer/delivery of possession os per the terms ond
conditions of the agreementfor sole the ollottee sholl be entitled to the
interest/delayed possession chorges on the reosonable rate of interest
os ptovided ih Rule 15 of the rules and one sided, unfair ond
unreasonoble rote of compensation mentioned in the agreement for
sole is liable to be ignored."/d-
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19. The agreements are sacrosanct save and except for the provisions which have

been abrogated by the Act itself. Further, it is noted that the agreements have

been executed in the manner that there is no scope left to the allottee to

negotiate any oIthe clauses contained therein. Therefore, the authority is of the

view that the charges payable under various heads shall be payable as per thc

agreed terms and conditions of the agreement subject to the condition that the

same are in accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of a]ly other

Act, rules, statutes, instructions, directions issued thereunder and are not

unreasorable or exorbitant in rature,

G. Relief sought by the complainant.
G.l Direct the respondent to refund the entire amount paid by the

complainant to the respondent along with interest.

20.That the complainant entered into a builder-buyer agreement wrth the

respondent on 03.1-2.2013 for unit no. 1603, Type-E, Tower-|, floor-16,h,

admeasuring 1425 sq. ft., for a total sale consideration of Rs. 81,96,050/- in the

respondent's project "The Coralwood". The complainant paid an amount of

Rs.52,61,158/- towards the subject unit. The respondent obtained the

occupation certificate for the subiect tower on 77.1.0.201.8. Subsequently, the

complainant sent an email to the respondent seeking refund of the paid-up

amount on 20.01-.2020, after the issuance of the occupation certificate for the

tower where the unit is located.

21 The respondent's counsel argued during the proceedings dated 21.11.2 024 that

several reminders were issued to the complainant regarding overdue payments

and to take the possession, but the complainant failed to make timely payments

following which the subject unit was cancelled on 20.08.2021, anci a refr,r,l

cheque of Rs.77,39,616/- through cheque dated 16.08.2021 was sent to thL-

complainant but same was not encashed by the complainant.
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22.Based on the documents placed on record and subrnissions made by both

parties, it is evident that the complainant has paid an amount of Rs 52,61,158/-

against the total sale consideration of Rs. 81,96,050/-. The respondent has sent

various reminder letters on multiple dates between 2015 to 2019, demanding

payment of the outstanding amount. The Authority observes that the

respondent u,as justilied in raising demands as per the agreed payment plan,

and there is a default on the part of complainant to make payment o[

outstanding dues as per the agreed payment plan. The complainant through

instant complaint is seeking refund of the amount paid to the respondent

against the subiect unit.

23. The Authorily observes that Section 18 [1) of rhe Act, 2016, is applicable only in

the eventuality where the promoter fails to complete or is unable to give

possession of the unit in accordance with terms of agreement for sale or duly

completed by the date specified therein. This is a case where the promoter has

offered possession of the unit after obtaining occupation certificate and on

demand of due payment at the time of offer of possession, the allottee wishes to

withdraw from the project and is demanding refund of the amount paid by the

complainant in respect of the unit with interest at the prescribed rate.

24. The due date oF possession as per agreement for sale as mentioned is

03.03.2017 . 'Ihe occupation certificate for the unit of the complainant-allottee

was obtained on 17.10.2018 from the competent Authority, The complainant in

this case requested the respondent for refund of the paid-up amount after

completion oF project and possession reminder being sent by the respondent

vide email dated 18.01.2020. As per the section 19(101 every allottee sh !l take

physical possession of the apartment, plot or building as the case ntay be,

within a period of two lnonths of the occupancy certificate issued for the said

apartment, plot or building, as the case may be. ILr the present case, the

complainant did not take the possession and have sought refund. It is pertinent
PaEe 17 of Zl
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to mention here that the allottee never earlier opted/wished to withdraw from

the project even after the due date of possession and only when possession was

offe red.

25. The allottees have not exercised the right to withdraw from the project after

the due date of possession was over, till the offer of possession was made. The

promoter has already iuvested in the project to complete it and offered

possession of the allotted unit. Had the complainant r,vished to continue in the

project, the consequerces for-delay provided in proviso to section 1B (1) would

come in force and the promoter would be liable ro pay interest at the

prescribed rate of every month of delay till the handing over- of possession.

However, in the present matter, this is not the case.

26. The promoter is responsible for all obligations, respons ibilities, and [unctions

under the provisions of the Act of 201,6, or the rules and regulations made

thereunder or to the allottees as per agreement for sale. The judgement of the

Supreme Court of India recognized unqualified right of the allottees and

liability of the promoter in case of failure to comp)ete cr unable to give

possession of the unit in accoldance with the terms of agreement for sale or

duly completed by the date specified therein. The complainant has to demand

and make his intentions clear that they wish to withdraw from the proiect.

Rather tacitly they wished to continue with the project. It is observed by thc

authorify that such withdrawal on considerations other than deiay rvill not be

in the spirit of the section 18 ,,vhich protecrs the right of the allottees in case of

failure of promoter to give possession by due date either by way of refund if
opted by the allottees or by way of delay possession charges at prescribed rate

of interest for every month of delay.

27. The authority has observed that the respondent-builder has olfered possessiol

of the unit after obtaining occupation celtificate but the complainant wants to

surrender the unit and refund the amount paid. Keeping in view the aforesaid
Pagc 18 oi 21
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circumstances, that the respondent builder has already offered

of the allotted unit after obtaining occupation certificate from

the

the

authority, and judgment of lreo Grace Realtech Pvt. Ltd. v/s Abhishek

Khanna and Ors. Civil appeal no. 5785 of 2079 decided on 17.07.2027, it is

concluded that the allottees were obJigated to take possession of tlte unit.

28. The Hon'ble Apex court of the land in cases of Maula Bux Vs. llnion of lndia

(7973) 1 SCR 928 and Sirdar K,B Ram Chandra Raj Urs Vs. Sarah C, Ilrs,

(2015) 4 SCC 136, and followed by the National Consumer Dispute Redressal

Commission, New Delhi in consumer case no 276612017 titled as ]ayont
Singhal and Anr. Vs. M/s M3M India ltd. decided on 26.07.2022, took a view

that forfeiture of the amount in case o[ breach oI contract must be reasonable

and if forfeiture is in nature of penalty, then provisions of Section 74 of

Contract Act, 1872 are attracted and the parfy so forfeiting must pl'ove actual

damages. After cancellation ol allotment, the flat remains lvith the builder as

such there is hardly any actual damage. So, it was held that 10% of the basic

sale price is reasonable amount to be forfeited in the name of earnest money.

Keeping in view, tl're principles laid down by the Hon'ble Apex court in the

above mentioned two cases, rules with regard to tbrfeiture of earnest money

were framed and known as Haryana Real Estate Regulatory Authoriry

Gurugram (Forfeiture of earnest money by the builder) Regulations, 2018,

which provides as under-
.5. AMOUNT OF EARNEST MONEY

Scenoria prior to the Real Estate (Regulations and Development)
Act, 2016 rvos different. Frqitds were carriecl out without any feqr
os there was no law for the same but now, in view of the above

fqcts and taktng into considerotion the judgements of Hon'ble
Nationol Consumer Disputes Redressal Commission an(l the

Hon'ble Suprerne CourL of lndia, the authortty is of the view that
the Jbrfeiture amount of the eornest mortey sholl not exceed
more thon 10o/o of the considerotion amount oJthe real estate
i.e. apartment /plot /building qs the cqse may be in all cases
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where the concellation of the iot/unit/plot is mode by the builder
in a unilateral mqnner or the buyer intends to withdrqw from the
project and any ogrcement contqining any clause controry to the
oforesaid regulations shqll be void and not binding on the buyer.

29. So, keeping in view the law laid down by the Hon'ble Apex court and p

of regulation 7L of 2078 framed by the Haryana Real Estate

Authority, Gurugram, and the respondent/builder can't retain more

of sale consideration as earnest money on cancellation but that was no

So, the respondent/builder is directed to refund the amount received

complainant after deducting 10% of the sale consideration and retu

remaining amount along with interest at the rate of 11.10% (the State B

India highest marginal cost of lending rate (MCLR) applicable as on d

as prescribed under rule 15 of the Haryana Real Estate [Regulatio

Development) Rules, 2017, from the date of request for refund made

complainant i.e.2O.O1.2020 till its realization within the timelines p

rule 16 of the Haryana Rules 2077 ibid.

H. Directions of the authority.

30. Hence, the authority hereby passes this order and issues the fbl

directions under section 37 of the Act to ensure compliance of obligario

upon the promoter as per the function entrusted to the authority uncler-

34(rl:

i. The respondent is directed to refund the paid-up amou

Rs.52,61,158/- to the complainant after deducting 100/o of

consideration as earnest money along with interest at the prescri

i.e., L7.l0o/0, from the date of request for refund made by the comp

i.e.20.07.2020 till the date of realization of payment.

Complaint No 2523 o'i 2022
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31. Complaint stands disposed of
32. File be consigned to the registry.

Dated:02.01.2025

Complaint No. 2523 of 2022M,GURUGRAN/

A period of 90 days is given to the respondent to comply rvith the

direction given in this order and failing which legal consequelces would

follow.

v.t ->--)
(Viiay Kumar coyal)

Member
Haryana Real Estate Regulato ry

Authority, Gurugram
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