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Complaint no. 1336 of 2020

Present: - Mr. Bijender Kumar, complainant in person

Sh. Tlemant Saini, Counscl for both the respondent.

ORDER:(NADIM AKHTAR -MEMBER)

!_d

Present complaint has been filed on 20.11.2020 by the complainants under
Section 31 of the Real Fistate (Regulation & Development) Act, 2016 (for
short Act of 2016) read with Rule 28 of the Haryana Real Lstate (Regulation
& Development) Rules, 201 7 for violation or contravention of the provisions
of the Act of 2016 or the Rules and Regulations made thereunder, wherein it
is inter-alia preseribed that the promoter shall be responsible 10 fulfill all the
obligations, responsibilities and [ unctions towards the allottee as per the terms
agreed between them,

UNIT AND PROJECT RELATED DETAILS:

The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession, delay

period, il any, have been detailed in the following table:

—
§.No. | Particulars Details
| Name of the project. Park Flite Premium, Parklands,
Faridabad
2. RI:RA Registered/not Registered vide license no. 62 of
L N |

N
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Complaint no. 1336 of 2020

P IR

| | registered 2010 dated 14-08-2010
3. Details of allotted unit. Unit No. B-903, 96 sq. i, 9" Floor
4. Date of Flat buyer THT.HZ.E[HZ
Agreement-
3 Deemed date of 07.02.2015 (36 months (rom the
possession \ date ol exceution of agreement)
6. Basic sale price 332.83,949/-
7. Amount paid by the 223,77.900/-
complainant
8. Occupation certificate 21.08.2023
9, Offer of possession Not issued
10. Payment plan Construction linked plan

FACTS OF THE PRESENT CASE AS STATED BY THE
COMPLAINANTS IN THE COMPLAINT:

Facts of the present complaint arc that the complainants purchased Unit No.
B-903. admeasuring 906 sq. fi.. located on the 0" floor of the respondent’s
project, [rom Ms. Archic Llaine Bandyopadhyay (“previous allottee™).

Relevant documents, including the endorsement form and nomination letier

Y2

page 3 of 37



Complaint no. 1336 of 2020
executed on 02,01.2013, are annexed as Annexure Cl and C2. The respondent
informed the complainants that the previous allotiee had already paid more
than 95% ol the total sale consideration and assured them that all nccessary
project sanctions had been obtained. Additionally, the respondent highlighted
features of the project, including landscaped green arcas, joguing tracks, 24%7
security, a recreational club, a shopping center, and power backup. Relying on
all these facilitics, complainants purchased the said unit from the original
allottee,

Respondent did not cxecute a NEW IFlat Buyer's Agreement with the
complainants. Instead. a lat Buyer's Agreement dated 07.02.2012 (Annexure
C4). initially exccuted with Mr. Ashok Kumar (the first allotiee), was
endorsed in favour of the complainants on 02.01.2013. The complainants
were informed in February 2013 that the unit was originally purchased by Mr.
Ashok Kumar. The respondent conveyed that the possession ol the unil was
due on 06.05.2014 and, with 2 six-month grace period, possession was 10 be
delivered by 06.11.2014. Ihe complainants, trusting on the respondent’s
qssurances, availed a home loan from 1IDFC Bank, with the agreement that
the balance sale consideration would be paid directly to the respondent as per

its demands. Loan documents arc appended as Annexure C5 (colly).

Dl
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That under Clause 3.1 of the Flat buyer's Agreement, respondent was
required to deliver the possession within 36 months of the issuance ol the
colony sanction letier, Despite obtaining building plan sanctions in 2011, the
agreement executed in 2012, ambiguously extended the delivery timeline,
Furthermore, the compensation offered by the respondent for delays (@R5 per
sq. I1. of super arca per month was meager as compared to the 18% per annum
interest demanded from the purchasers lor delayed payments.

That towards the end of 2014, the complainants discovered during a site visil
that the construction ol unit was incomplete and payments were demanded
ahcad of the construction stages. On 05.11.2016, respondent demanded
324.432.10/- towards VAT liability, threatening to charge 18% per annum
interest for non-payment. Despite the complainants’ objections, they paid the
amount of 224,432.10/- (receipt appended as Annexure C7). This demand for
VAT was unjustified, especially since possession was due on 06.05.2014, any
subsequent VAT liability was the respondent’s responsibility.

I'hat the project has faced significant delays, and the complainants could not
ascertain installment due dates due to the respondent’s lailure to provide
construction updates. Except for the VAT demand letter, the respondent has

not communicated with the complainants in the last seven years, Any interest
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claims by the respondent is unwarranted as per the given circumstances. The
respondent has deliberately failed to fulfill its contractual obligations under
the Flat Buyer's Agreement dated 07.02.2012.

That the subject matter falls within the jurisdiction of this Honble Authority.
The project is registered under Registration No. HRERA-PKI.-191-2020
dated 24.02.2020. The registration certificate is appended as Annexure C8,
RELIEFS SOUGHT
T'hat the complainants seek [ollowing reliel and directions 10 the respondent:-
1. That the respondent may kindly be directed to deliver possession of
the unit in question alter completing and installing all the lacilitics,

amenities and services as portrayed in the brochure and the buyer’s

agreement.
il. That the respondent may Kindly be directed to pay delayed
possession interest/charges to the complainants for the period of

delay (i.c. from June 2014) calculated at the preseribed rate of
tnterest on the total amount deposited with the respondent till the
delivery ol possession ol the unit in question.

1. That the respondent may kindly be directed to deliver copies of

occupation certilicate, deed ol declaration and copies ol all the

Gz
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approvals from the competent statutory  authorities o the
complainants at the time of offer of possession of the unit in
question,

That this Hon’ble Authority may kindly declare that the Flat
Buyer’s Agreement dated 07.02.2012 is arbitrary, unjust. unilateral
and unlair and consequently. not binding upon the complainants.
That the respondent may very kindly be directed 1o pay an amount
of Rs. 5,00,000/- (Rupees Five Lakhs only) alongwith interest at the
ralc of 6% per annum as compensation for thé rent and the
collateral expenses incurred by the complainants while living in an
alternate accommodation,

That the respondent may very kindly be directed to refund the
amount of Rs. 24,432.10/- alongwith interest at the rate of 12% per
annum caleulated from November, 2016 till the payment thereof to
the complainants.

That the respondent may very kindly be directed to pay an amount
ol Rs. 10,00,000/- (Rupees Ten Lacs Only) towards mental agony
and harassment sulfered by the complainants at the hands ol the

respondent,

=
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Complaint no. 1336 of 2020,
That the respondent may kindly be directed 10 not penalize the
complainants with interest on any payment after June, 2014,
That the respondent may kindly be directed not to charge holding
charges, maintenance charges, till the delivery of the unit in
question, complete in all respects.
That the respondent may kindly be directed 1o pay an amount of
Rs.1.00,000/- as litigation expenses incurred by the complainants.
That the respondent may very kindly be penalized for contravention
ol the provisions of the Act as well as for cheating and defrauding,
the intending allottees, including the complainants.
Any other relief/direction as may be deemed expedient in the

interest of the complainants.

D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

10, The respondent presented their detailed reply on 04.12.2023, contesting the

complainants’ claims on several grounds, which are as under:

I1. That the captioned complainant is liable to be dismissed on the erounds as

under:

i. That the complainants, as subsequent allottees, cannot claim the same

benelits or compensation as the original allottee, as they voluntarily

S
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purchased the unit with full knowledge of its status. They assert that any
delay penalty should be calculated from the date ol endorsement to the
complainants (02.01.2013) and not the original allotment date.

The respondent argues that the Ilat Buyer Agreement (FBA), exccuted
on 04.02.2012, predates RERA and remains binding, governing the
relationship between the partics. They assert that RERA provisions
cannot be retroactively applied, and no relief beyond the agreed terms of
the FBA can be claimed. 'The agreement rellects mutual consent and
cannot be reinterpreted to create new obligations or entitlements beyond
its literal terms.

The respondent contends that the complainants are barred by limitation,
laches, and 9stoppels from disputing charges and terms outlined in the

I'lat Buyer Agreement (FBA). They argue that the complainants, as

successors to the original allottees, willingly accepled the terms,

including penalties and cost cscalation, and have benclited from
discounts like the Timely Payment Discount (‘TPD). The agreement was
entered into voluntarily, and the complainants cannot now contest its

lerms,

>
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iv. The respondent argucs that the complaint cannot be adjudicated in

summary  proceedings due 1o the complainants’ concealment and

misrcpresentation of material facts. The allegations raised require proper

adjudication, including the presentation  of evidence and  cross-
examination.

12. The Respondent has presented a comprehensive  defense against the
allegations raised by the Complainants regarding the project Park Llite
Premium. The respondent addresses several key points, including:

i. The Respondent asserts that Phase | of the project has been completed
and is fully operational. The necessary facilities such as landscaping,
seeurily, intercom, CCTV, roads, and strectlights are in place, and
Oceupation Certificates have been jssucd [or Phase 1. For Phase 11,
construction is complete, and the Respondent has applied for the OC on
10.05.2019. The possession of units in Phase 11 will be offered once the
OC is received.

The Respondent notes that the Complainants availed a TPD benefit of

4

Rs. 53,329.09 for timely payments, demonstrating their participation in

the incentives offered by the Respondent. IHowever, despite this, a

—
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significant number of customers failed to make timely payments, lcading
to delays in the project.

The Respondent clarifies that they had the necessary approvals and
licenses from October 2005, The project was developed in compliance
with the Haryana Development of Urban arcas Act. 1975 and all
necessary approvals for construction were obtained. The Complainants’
allegations regarding lack ol approval are therefore incorrect.

The Respondent points out that the Complainants had purchased the unit
from a second allottee (Ms. Archie Elaine Bandyopadhyay) and was
aware ol the terms and conditions before executing the agreement. The
Respondent refutes claims by the Complainants that they were misled or
unaware of the details.

The Respondent acknowledges delays due 1o various factors including
legal amendments, labor shortages, material shortages, and force majeurce
events, These factors are cited as the reason for the delay in offering
possession. The Respondent highlights that the agreement contains
provisions allowing reasonable extensions of time in case of delays, and

penalty clauses were included 1o address such situations.

Page 11 of 37



Vi,

Vii.

viil.

Complaint ne. 1336 of 2070
The Respondent asserts that all charges, including those for VAT,
maintenance, and eleetricity, were disclosed upfront and agreed upon in
the Booking Form and Flat Buyer's Agreement (FBA). The additional
charges, including those for power backup, were justilied and properly
explained to the Complainants.
The Respondent defends the terms of the FBA. asserting that the
agreement is balanced, with clear provisions for both parties” protection,
The agreement provides exit options for the customer, including a refund
in case of significant changes to the project and in case ol delay bevond a
reasonable period.
The Respondent emphasizes that all demands for payments were based
on milestones and agreed payment schedules. The Respondent maintains
that the charges for VAL, clectrification, and other aspects were in line

with the ¢ontract terms.

Furthermore, the complainant has  filed applications dated 30.04.2024,

21.05.2024, and 12.08.2024 to support their claims. These applications

highlight objections regarding the demand letters issued by the respondent,

the oceupation certificate provided by the respondent, and include nroofs of

payments made by the complainant. In response, the respondent has submitted

U
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applications dated 06.09.2024 and 04.] 1.2024, which include a statement of
recetvables and payables, an offer of possession dated 07.09.2023, email
correspondence, and photographs of the unit. The Authority has thoroughly
reviewed all submissions to ensure a fair and balanced adjudication of the
case.

ARGUMENTS OF LEARNED COUNSELS FOR THE
COMPLAINANTS AND RESPONDENT

Complainant Mr. Bijender Kumar, reiterated the basic faets of the case. Ie
[urther stated that an offer of out of court settlement was olfered by the
respondent during the previous hearings, the complainants approached the
respondent with the intention to amicably secttle the matter, However, the
respondent began demanding maintenance charges for the past year. The
complainant contends that he requested the respondent to charge maintenance
lees only from the date of actual possession. In compliance with the
Authority’s order dated 12.08.2024. the respondent issued a settlement letter.
which the complainants duly replied to. The primary gricvance of the
complainants regarding maintenance is that, in addition o maintenange

charges, the respondent is also demanding cost escalation charges and GST

L%

—

charges Irom the complainants.
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On the other hand, learned counsel for the respondent submitted that the
complainants visited the respondent’s project, where the respondent
demanded maintenance charges as per the Authority's previous order dated
[2.08.2024, The Authority had directed the complainants to pay advance
maintenance charges of 294.360/- 1o the mainienance ageney, |lowever, the
complainants requested the respondent to provide a writlen assurance that
only these maintenance charges would be borne by the complainants and that
no additional charges would be imposed. Furthermore. learned counsel for the
respondent mentioned that an application is being filed today, which includes
a CA certificate, the offer of possession made to the complainants. and
photographs of the complainant’s unit.

ISSUES FOR ADJUDICATION

Whether the complainants are entitled to gct possession ol booked lat along
with delay interest in terms of Section 18 of RERA, Act of 20167

FINDINGS AND OBSERVATIONS OF TIIE AUTHORITY

FFindings on the objections raised by the respondent.

G.1. Objection with regard to that the complainants, as subsequent allottees,

cannot claim the same bencfits or compensation as the original allottee,
as they voluntarily purchased the unit with full knowledge of its status.
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Complaint no. 1336 of 2020
With regard to the same, Authority is of the view that the unit in question
was initially allotted o Mr. Ashok Kumar. Subsequently, the unit was
purchased by Ms. Archic Elaine Bandyopadhyay, and thercalier it was
acquired by the complainants. Initially, a I'lat Buyer Agreement was executed
between the respondent and the first allottce, Mr. Ashok Kumar. on
07.02.2012. The ownership of the unit was later transferred 1o the
complainants through an endorsement letier dated 02.01.2013. The Authority
is of the view that when such an endorsement takes place, all rights and
liabilities associated with the unit are translerred from the previous allottee Lo
the subsequent allottee. Therefore, any terms and conditions that were binding
upon the original allottee under the agreement dated 07.02.2012 now become
applicable to the complainants. The Authority rejects the respondent’s
contention that subsequent allottees cannot claim the same benelits or
compensation as the original allottee. This argument is untenable under the
law, as the complainants effectively step into the shoes of the original allottec.
Consequently, all terms, conditions, obligations, and rights established under
the agreement executed with the original allottee shall now equally apply 1o
the complainants.

G.I1L Objection with regard to the maintainability of the complaint on the
ground that the Real Estate (Regulation and Development) Act, 2016,
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does not apply to the FBA, as il was executed prior to the Act's
implementation. The agreement is valid and binding under the Haryana
RERA Rules, which proteet pre-existing agreements.

One of the averments of respondent is that provisions of the RERA Act of
2016 will not apply on the agreements executed prior to coming into force of
RERA Act, 2016. Accordingly, respondent has argued that relationship of
builder and buyer in this case will be regulated by the agreement previously
executed between them and the same cannot be examined under the
provisions of RERA Act, 2016. In this regard, Authority observes that afier
coming into force the RERA Act, 2016, Jurisdiction of the civil court is barred
by Section 79 of the Act. Authority, however, is deciding disputes between
builders and buyers strictly in accordance with terms of the provisions ol
Noor-buyer agreements. Alter RERA Act. 2016 coming into force the terms
of agreement are not re-written, the Act ol 2016 only ensure that whatever
were the obligations of the promoter as per agreement for sale, same may be
lulfilled by the promoter within the stipulated time agreed upon between the
parties. Issue regarding opening of agreements exccuted prior to coming into
force of the RERA Act, 2016 was already dealt in detail by this Authority in
complaint no. 113 of 2018 titled as Madhu Sareen v/s BPTP Ltd decided on

16.07.2018. Relevant part of the order is being reproduced below:

W
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“The RERA Act nowhere provides, nor can it he so construed,
that all previous agreements will be re-written after coming
into force of RERA. Therefore, the provisions of the Act, the
Rules and the Agreements have (to  be  interprefed
harmoniously. However, if the Act or the Rules provides for
dealing with certain specific situation in a particular manner,
then thai situation will be dealt with in accordance with the
Act and the Rules afier the date of coming into force of the
Act and the Rules. [However, before the date of coming inio
Jforee of the Act and the Rules, the provisions of the agreement
shall remain applicable. Numerous provisions of the Aci
saves the provisions of the agreements made between the
buyers and seller,”

Further, as per recent judgement of Hon'ble Supreme court in Newtech
Promoters and Developers Pvt. Lid Civil Appeal no. 6745-6749 of 2021, 1t
has already been held that the projects in which completion certificate has not
been granted by the competent Authority, such projects are within the ambit
of the definition of on-going projects and the provisions of the RERA Act,
2016 shall be applicable to such real estate projects. Iurthermore, as per
section 34(c) it is the function of the Authority to ensure compliance of
obligation cast upon the promoters, the allottees and the real estate agents
under this Aet, and the rules and regulations made thereunder, therclore this
Authority has complete jurisdiction to entertain the captioned complaint.

Fxecution of [lat buyer agreement dated 07.02.2012 is admitied by the

respondent. Said Mat buyer agreement was binding upon both the parties. As
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such, the respondent is under an obligation o hand over possession on the
deemed date of possession and in case, the respondent lailed 10 offer
possession on the deemed date of possession, the complainants are entitled to
delay interest at prescribed rate u/s [8(1) of RERA Act.

G.111. Objection that RERA does not apply retrospectively o agreements
made before its implementation and cannot alter the binding terms of the
pre-existing FBA. The Haryana RERA Rules, 2017, also clarify that
ongoing projects must disclose existing agreements, but such disclosures
do not affect the validity of those agreements,

Reference can be made to the case titled M/s Newtech Promoters&
Developers Py, 1.td, vs. State of UP &Ors. Eic. {supra), wherein the Hon

Apex Court has held as under:-

“41. The clear and unambiguous language of the statute is retroactive in

operation and by applving purposive interpretation rule of statutory
construction, only one resull is possible, ie., the legislature consciously
enacted a retroactive statute to ensure sale of plot, apariment or
building, real estate project is done in an efficient and fremsparent
manner so that the interest of consumers in the real estate sector is
protected by all means e Sections 13, 18(1) and 19¢4) are all
heneficial provisions for safeguarding the pecuniary interest of the
consumers/allottees. In the given circumstances, it the Ader is held
prospective then the adjudicatory mechanism wnder Section 31 would
not be available to any of the allottee for an ongoing project. Thus, it
negales the contention of the promoters regarding the contractual ternis
having an overriding effect over the retrospective applicability of the
Aet, even on facts of this case,

43. Al the given time, there was no law regulating the real estate sector,
development works/obligations of promoter aned allottee, it vwas badl v felt
that such of the ongoing profects ta which completion certificate has nop
heen issued must be hrought within the Jold of the Act 2016 in securing
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the interests of allotiees, promoters, real estate agents in its best possible
way obviously, within the parameters of law. Merely because enuctment
as praved is made retroactive in its operation, it cannot be said 1o be
either violative of Articles 14 or 19(1)(g) of the Constitution of India. To
the contrary, the Parliament indeed has the power to legislate even
retrospectively to take into its fold the 19stoppels 19ng contract and
rights execited between the parties in the larger public interest.

53. That even the terms of the agreement to sale or home buyers
agreement invariably indicates the intention of the developer that any
subsequent legislation, rules and regulations etc. issued by compelent
authorities will be binding on the partics. The clauses have imposed the
applicability of subsequent legislations to be applicable and binding on
the flat buyer/allottee and either of the parties, promotersthome buyers
or allottees, cannot shirk from their responsibilities/liabilities wnder the
Act and implies their challenge to the violation of the provisions of the
Act and it negates the contention advanced by the appellants regarding
contractual terms having an overriding effect to the retrospective
applicabilitv of the Authority under the provisions of the Act which iy
completely misplaced and deserves rejection.

54, From the scheme of the Act 2006, its application is retroactive in
character and it can safely be observed that the projects already
completed or to which the completion certificate has been granted are
not under its fold and therefore, vested or acerued rights, if any. in no
manner are affected. At the same time, it will apply after getting the
ongoing projects and future projects registered under Section 3 1o
prospectively follow the mandate of the Act 20167

The provisions of the Act are retroactive in nature and arc applicable to an act
or transaction in the process of completion. Thus, the rule of retroactivity will
make the provisions of the Act and the Rules applicable 1o the acts or
transactions, which were in the process of the completion though the contract/
agreement might have taken place before the Act and the Rules became

applicable. Tlence, it cannot be stated that the provisions of the Act and the

Page 19 of 37 C}ﬁ,ﬂ—)———’



Complaint no. 1336 of 2020
Rules made thereunder will only he prospective in nature and will not be
applicable to the agreement for sale exccuted between the partics prior lo the

commencement of the Act.

G.IV.The respondent contends that the complainants are barred hy

limitation, laches, and estoppels from disputing charges and fterms
outlined in the Flat Buyer Agreement (FBA).
Reference in this regard is made 1o the Judgement of Hon'ble Apex court

Civil Appeal No. 4367 of 2004 titled as “M.P Steel Corporation v/s
Commissioner of Central Excise”, Relevant part ol the said judgment is

reproduced here under:-

Mt seems to us that the scheme of the Indian Limitation Act is that it
only deals with applications to courts, and that the Labour ¢ ourt s
not a court within the Indian Limitation Act, 1963.'" 20, In Kerala
State Llectricity Board v. T.P"

The promoter has till date failed to [ulfill his obligations because of which the
cause of action is re-occurring. RERA is a special enactment with particular
aim and object covering certain issucs and violations relating to housing
sector. Provisions ol the Limitation Act 1963 would not be applicable 1o the
proceedings under the Real Listate Regulation and Development Act. 2016 as

the Authority set up under that Act being quasi-judicial and not Courts.

G.V. Objection with regard to the fact that the respondent argues that the

complaint cannot be adjudicated in summary proceedings due to the
complainants’ concealment and misrepresentation of material facts.

Page 20 of 37



Complaint no. 1336 of 2020

The respondent has failed to specifically identify or articulate any particular
issuc that is incapable of being resolved through summary proceedings. It is
well established that [or such an objection to hold ground, the respondent
must clearly demonstrate the specific issues that require detailed examination,
complex evidence, or an exhaustive incjuiry that goes beyond the scope of
summary proceedings.
G.V1 Objection regarding deemed date of possession.

Admittedly flat buyer agreement was cxceuted between the partics on
07.02.2012 and as per clause 3.1 of it, possession was supposed to be
delivered within 36 months [rom date ol issuance of the sanction letter of the
colony alongwith grace period of 180 days lor applying and obtaining the
occupation certificate from the competent authority. Both the parties has
failed to provide the exact date and documents proving as to when sanction
letter of the colony was issued. So without having any exact date ol issuance
ol sanction letter, the Authority deems it appropriate to rely on the exceution
date of the Flat Buyer Agrecement to calculate the deemed date ol possession.
The Flat Buyer Agreement was executed on 07.02.2012, and as per the
stipulated timeline in Clause 3.1, possession was to be handed over within 36

months, This calculation leads o a deemed date of possession ol 07.02.2015,
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Further, Respondent in its written statement have taken a plea that grace
period of 180 days be allowed as respondent had received occupation
certificate on 21.08.2023. In this regard, Authority is of view that il the
respondent had completed the construction within 36 months of exeeution of
agreement, i.e., by 07.02.2015, then time period of 180 days was provided for
applying for occupation certificate. Here in this case. respondent did not abide
by the terms of agreement and failed to complete construction  within
stipulated time. Accordingly, grace period of 180 days which could have been
started from 07.02.2015 got extended by another § years, as occupation
certificate was received by respondent on 21.08.2023. Time period of 8 vears
taken by respondent to complete the construction work and receipt of
occupation certificate is not a reasonable duration. There is no Justification on
record that how this time period is actually incurred for completing the unit in
question. Respondent herein is claiming benefit out of its own wrong. Such a
proposition is not acceptable being devoid of merit. ence, plea of respondent
Lo grant 180 days grace period is rejected.

G.V. Objection raised by the respondent regarding foree majeure conditions.

The due dale of possession in the present case works out o 07.02.2015,

Therefore, question arises lor determination as to whether any situation or
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circumstances which could have happened prior to this date due to which the
respondent could not carry out the construction activities in the project can be
taken into consideration? Also to look at the aspect as to whether the said
situation or circumstances were in fact beyond the control of the respondent
or not? There is delay on the part of the respondent and the various reasons
given by the respondent such as changed norms for water usage, change in
law pertaining to provision of additional fire stair case, not permitting
construction after sunset, not allowing sand quarrying in Faridabad arca,
shortage of labor and construction material, ete. are not convincing enough as
respondent himsell had promised to deliver possession ol unit to complainants
50 any delay il has occurred during completion of apartment, the respondent
cannot burden it upon complainants. Complainants are not at fault for trusting
respondent by depositing the consideration amount to respondent in return of
delivery of possession ol unit. Therefore, now, the respondent cannot be
allowed 1o take advantage of the delay on their part by claiming the delay in
statutory approvals/directions. Moreover, the respondent has not provided the
stage wise construction status of unit in question with relevant photographs on
record to support the fact that respondent has fulfilled its obligations and it is

complainants who are shying away {rom their dutics/obligations. So, the plea

V22
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ol respondent to consider force majeure conditions towards delay caused in
delivery ol possession is without any basis and the same is rejected.

G.VI. Counsel for respondent has also stated that the Complainants availed a TPD
benefit of Rs. 53,329.09/- for timely payments, demonstrating  their
participation in the incentives offered by the Respondent. However, the said
fact has been concealed by the complainants. In this regard, Authority deems
appropriate to not allow refund of the above said amount to the respondent lor
two lold reasons. Firstly, complainants are not interested in withdrawing (rom
the project and is willing to continue and wait till project gets completed,
meaning thereby, complainants are sticking to their decision and showing,
their willingness to have the booked unit for which he had already paid more
than the basic sale price to the respondent in the year 2016 itself, Secondly,
since, complainants have performed their part and are interested taking their
unit for which they had paid in advance o respondent for which certain
benefits were credited by respondent o complainants. Now. respondent
cannot be allowed to take those amounts back since complainants had
completed their part of the agreement: however respondent has miserably
lailed to abide by terms of agreement.

Yo

/
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Furthermore, the Authority observes that the respondent has filed an
application dated 06.09.2024, which includes an offer of possession letter
dated 07.09.2023. 'T'his letter states: “You would be pleased to know that our
project, Park Elite Premium, situated in Sector 84, Faridabad, Harvana, is
ready for delivery. We have received the Occeupation Certificate from the
concerned Authority vide MEMO No. ZP-651/JD(NK}2023/27340, dated
21082023, for the Tower/Building in which yvour unit is situated," The
subject of this offer clearly reads: “Offer of possession for flat no. B-903 in
Tower B admeasuring approximately 971.00 sq. ft. (90.21 sq. mir.) in our
project Park [Elite Premium at Sector 84, Faridabad, Harvana.” This
indicates that an offer of possession was made to the complainants afler
obtaining the Occupation Certificate (OC) lor the unit in question,
admeasuring 90.21 sq. mtr. Further, the Occupation Certificate (MIEMO No.
ZP-651/11D(NK )/2023/27340, dated 21/08/2023, downloaded [rom the website
ol the concerned Authority, pertains to the respondent promoter (BPTP Lid.,
License No. 62 of 2010). Upon review of the said Occupancy certificate, it is
observed that the Directorate of Town and Country Planning (DTCP) issued
the certificate for a total FAR area of 6158.76 sq. mtir., covering 80 dwelling

units in Tower-B. This equates to an approved unit area of 76.98 sq. mir.,

N2
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which is significantly lower than the size of 84.169 sq. mtr, promised in the
Flat Buyer Agreement. It is observed by the Authority that complainants
herein are secking valid offer ol possession alongwith delay interest. The term
'valid offer of possession” duly incorporates all legal demands only which
respondent can justifiable claim from complainants. Demand of approved area
is a part of legal demands which can be raised by respondent. So. in essence
demand for area whether approved or increased is a part of valid offer of
possession. Henee, objection of respondent is rejected being devoid of merit,
Further, in respect of issue ol difference in area as provided in offer of
possession dated 07.09.2023, i.e. 90.21 5. mtr. and occupation certilicate
dated 21.08.2023, i.c. 76.98 8q. mir., Authority observes that respondent is
entitled to charge only for the area of the unit which is actually to be provided
to allotee at the time of handing over of possession. Any arca over and above
the approved arca mentioned in occupation certificate cannot be burdened
upon the allotee. Further, it is pertinent to refer to definition of Floor Arca
Ratio (IFAR)- clause 1.2 (x1i) of Haryana Building Code,2017 which clearly
establish that lift, mumty, balcony, parking . services and storages shall not be
counted towards FAR. Any arca beyond FAR is not a saleable arca ol project,

However, cost of construction of al] such structures which are not included in

g P2
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IPAR ean be burdened upon total cost of the unit by the respondent but; cannot
be charged independently making it a chargeable component ol unit. [lenee,
respondent is directed to re~caleulate the price of area of unit. with size of
7698 sq. mtr.. A fresh offer of possession must be provided 1o the
complainants accordingly. In conclusion, the Authority deems it appropriate
to declare the offer of possession dated 07.09.2023 null and void. Since the
offer of possession was not made in accordance with the approved OC, the
offer dated 07.09.2023 holds no legal significance,

On merits, it has been admitted between both the partics, upon booking, a unit
bearing no. B-903, admeasuring 84.169 sq. mir. (Now area of unil as
discussed in aforesaid paragraph is 76.98 sq. mtr.) had been allotted 1o
complainants in the project of the respondent namely “Park Elite Premium™
situated in Scetor-84, Faridabad, Haryana vide flat buyer agreement dated
07.02.2012 exccuted between first allottee (Mr.  Ashok Kumar) and
respondent and vide endorsement letter 02.01.2013, possession ol the unit
should have been delivered by 07.02.2015.

Authority further observes that possession of the unit should have been
delivered by 07.02.2015 but it is an admitted fact that respondent had

miserably failed to fulfill his obligation to deliver the possession of the unit

%l
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within stipulated time. Now, respondent is in reecipt of occupation certificate
on 21.08.2023 but valid offer of possession as per terms of the agreement has
not been made thereafter to the complainants till date.

|7, Further, 1d. counsel for complainants objected to demand of Rs 5,77,745/
GST raised on account of cost ¢scalation, increase in Basie sale price and total
sale price due 10 increase in size and maintenance charges, levy of VAT of
224.432.10/- cte.

I8. Objection to cach Hlegal demand raised by complainants is deall with at
length in following manner:-

i Firstly, with regard 10 the increase in area from 84.169 sq. mitr to
90.21 sq. mtr. and then final area approved in occupation certificate
is 76.98 sq. mtr., Authority is of the view (hat respondent has received
occupancy certificate for the unit in question which is for area measuring
76.98 sq. mir.. As discussed in aforesaid paragraph no. 14 the respondent
shall charge from complainants only [or the [inal area measuring, 76.98
8¢, mtr. Iurther due to an increase in area in offer of possession the cost
of basic sale price and total sale price has also increased and respondent
is charging the same from the complainants. Authority observes that the

builder can only increase the Basie Sale Price {BSP) and Total Sale Price

Y2
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(TSP) based on the area mentioned in the Occupation Certificate (OC),
provided that the additional arca is legally approved. If the OC reflects a
certain area, and that is the approved arca. any increasc in the BSP or
ISP must be direetly linked to that approved area, Charging (or
additional, unapproved area is not permissible under RERA regulations,
as the builder is obligated 10 charge based only on the area for which
approvals have been granted by the competent authori ty.
Secondly, with regard (o the cost escalation charges of
Rs. 5,717,745/~ it is observed by the Authority that deemed date of
possession in captioned complaint is ascertained as 07.02.2015. The
respondent issued a letter offering possession on 07.09.2023 (which is
not in accordance with the occupation certificate), inlact valid ofTer of
possession has not been made till date, despite the deemed date of
possession being in 2015, resulting in delay of § year. Additionally, the
offer dated 07.09.2023 was accompanied with demands which are not
acceptable to complainants being unjust and unfair. In said olfer. the
respondent also imposed cost escalation charges, which are unjust since
the delay in offering possession, and any cost increase, was duce o the

respondent’s failure to complete the projeet on time. Cost escalation

=

Pagao 29 of 37



Complaint no. 1336 of 2020
charges are typically justified when there are unforeseen increases in
construction costs, but in this case, the delay was solely caused by the
respondent, making it unfair 1o pass the burden of escalated costs onto
the complainants. The complainants, having alrcady endure 8-year delay,
should not be penalized with cost esealation charges for a delay that was
entirely the fault of the respondent. Courts have consistently ruled that
developers cannot impose additional lnancial burdens on homebuyers
lor delays caused by the developers themselves. Therefore. demand
raised by the respondent on account of cost escalation charges is hereby

rejected and set aside.

1. Fourthly, with regard to the demand raised by the respondent on account

ol GST, Authority is of the view that deemed date of possession in this
case works out 10 07,02.2015 and charges/taxes applicable on said date
ar¢ payable by complainants. Fact herein is that GS'T came into force on
01.07.2017, i.c., post deemed date of possession. So. the complainants
arc not liable to pay GS'T' charges.

With regard to the maintenance charges it is already clarified by the
Authority vide its order dated 12.08.2024. wherein Authority issued

dircctions 1o the complainants to make payment of 294.360/- as

WL -
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maintenance charges o the maintenance agency of the project in order to
take actual possession of the unil in question from the respondent,
Further, complainants have raised an objection that respondent is
charging holding charges without handing over actual possession. In this
regard, it is observed that holding charges will become payable afier
taking over actual physical possession of unit and afier the valid olfer of
possession is given Lo the complainants.

v. Lastly respondent has charged a value added tax (VA1) of 224.432.10/-
from the complainants, with regard to the same, Authority is of the view
that VAT charged by the respondent are a government tax, therefore, the
complainants are liable to pay it. As per clause 9.1 read with clause 1.36
of the agreement, complainants are obligated to pay VAT to the
respondent.

19. Now, issuc which remains 1o be adjudicated is delay interest. Respondent had
not olfered valid possession of unit till date even after receipt of occupation
certificate on 21.08.2023. Offer of possession made by the respondent on
07.09.2023 has already been declared null and void by the Authority.
Complainants hercin are interested in having possession of his unit. In these

circumstances, the provisions of Section 18 of the Act clearly come into play
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by virtue of which while exercising the option of taking possession of the
unit, the allottee ean also demand, and the respondent is liable o pay, interest
for the entire period o ['delay caused at the rates prescribed. The respondent in
this case has not made valid offer of possession to the complainants till date.
So, the Authority hereby concludes that the complainants are entitled for the
delay interest from the deemed date of possession i.c.. 07.02.2015 up to the
date on which a valid offer is sent to them as per above directions of the
Authority. For purposes of calculation, delay interest is calculated upto date
of this order. As per Section 18 of Act, interest shall be awarded at such rate
as may be prescribed.

In the present complaint, the complainants intend to continue with the project
and is secking delayed possession charges as provided under the proviso to
Section 18 (1) ol the Act, Section 18 (1 ) proviso reads as under:-

“18. (1) If the promoter fails to complete or is unable 10 give possession of an

apartment, plot or building-

Provided that where an allotiee does not intend 1o withdran from the
project, he shall be paid, by the promoter, inferest for every month of delay,
till the handing over of the possession, af such rate as may be prescribed "
The definition of term ‘interest’ is defined under Section 2(za) ol the Act

which is as under:
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(za) “interest” meanys the rates of interest pavable by the promoter or the
allottee, as the case may be.

Lxplanation.-Ior the purpose of this clause-

07..  the rate of interest chargeable from the allottee
hv the promoter, in case of default, shall be
equal to the rate of interest which the promotey
shall be liable to pay the allottee, in case of
defaudlt;

(ii) the interest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereof till the date the amownt
or part thereof and interest thereon is refunded, and the interest pavable by
the allotiee 1o the promoter shall be from the date the allotice defaulls in
pavment to the promoter till the date it is paid;

Rule 15 of HRERA Rules, 2017 provides lor prescribed rate of interest
which is as under:

“Rule 15:"Rufe 15. Prescribed rate of interest- (Proviso to section 12,
section |8 and sub-section (4) and subsection (7) of section 19] (1) For the
purpose of proviso to section 12; section 18, and sub sections (4) and (7) of
section 19, the “interest at the rate prescribed” shall be the State Bank of
india highest marginal cost of lending rate +2%:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the
general public'.
Consequently, as per website of the State Bank of India, i.¢., https://shi.co,in,

the highest marginal cost ol lending rate (in short MCLRY as on dale i.c.,

04.11.2024 is 9.10%. Accordingly, the prescribed rate of interest will be

Qo>

MCLR + 2% 1.e. 11.10%.
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24. llence, Authority directs respondent  to pay delay interest 1o the

complainants for delay caused in delivery of possession at the rate preseribed

in Rule 15 of Ilaryana Real istate (Regulation and Development) Rules, 2017

i e. at the rate of SBI highest marginal cost of lending rate (MCLR)H 2 Yo

which as on date works out to 11 10% (9.10% + 2.00%) [rom the due date ol

possession 1.¢. 07.02.2015 to date of valid offer ol possession. which is yet Lo

be issued by respondent to complainants. or purposc of calculation delay

interest i calculated upto date of this order and for further delay, il any
caused by respondent, monthly interest is awarded.

75, Authority has got calculated the “terest on total paid amount from due date ol

pns&cssim}i.c., 07.02.2015 il the date ol order, which works out o Rs.

25.73,663/- as per detail given in the table below:

Sr. No. Principal | Deemed date of Interest Acerued
Amount possession or date till 04.11.2024
(in ) of payment (in %)
whichever is later
3, 07.02.2015 (Deemed
23,77,900 date ol possession) 25.73.6063

Lipon reviewing the application dated 12.08.2024 filed by the complainant, wherein the
complainant has anriexcd documents as evidence af the amount paid. the Authority notes
that the complainant has nol provided a proper wabular format clearly detailing the
amotmts paid and their corresponding dates, In the absence of this crucial information.
the Authority linds it appropriate to rely on the aceount staterment submitted by the
respondent 0 their application dated 06092024, '1his statement outlines the payvments
E.‘uiwd [rom the complainant, along with the respective dates of payment, ['he

Yo d)
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=
respondent’s application also includes the payment of VAT however. interest has nol
been caleulated on this amount. as it constitutes g covernment levy that the complainant
was obligated 1o pay,

Monthly
interest
commencing 21,694/-

w.e.f.
07.02.2015.

The complainants are also seeking compensation of Rs. 5,00,000/- alongwith
imterest at the rate of 6% per annum as compensation [or the rent and the
collateral expenses incurred by the complainants while living in an alternate
accommaodation, Rs. 10.00,000/- (Rupees Ten Lacs Only) towards mental
agony and harassment suffered by the complainants at the hands ol the
respondent, Rs.1,00.000/- as litigation expenses incurred by the complainants.
It is observed that Hon'ble Supreme Court of India in Civil Appeal Nos. 6745-
6749 ol 2027 titled as “M/s Newtech Promoters cnd Developers Pvi. Lid. Vs
State of U.P. & Ors.” (supra,). has held that an allotiee ts entitled to ¢laim
compensation & litigation charges under Sections 12, 14, 18 and Scction 19
which is to be decided by the learned Adjudicating Officer as per section 71
and the quantum of compensation & litigation expense shall be adjudged by
the learned Adjudicating Officer having duc regard to the factors mentioned

in Section 72. The adjudicating officer has exclusive Jurisdiction 1o deal with
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the complaints in respeet ol compensation & legal expenses. Therefore, the
complainants are advised 1o approach the Adjudicating Officer for secking the
reliel of litigation eXpenses.

DIRECTIONS OF THE AUTHORITY

Hence, the Authority hercby passes this order and issues following directions
under Section 37 of the RERA Act,2016 to ensurc the compliance ol
obligations cast upon the promoter as per the function entrusted to the
Authority under Section 34(1) of the Act of 2016

i, Respondent is directed to offer possession of the unit within next 43 days
alongwith Statement of Account issued in compliance of directions
passed in this order incorporating therein delay interest of 225,73.603/-
{0 the complainants owards delay alrcady caused in handing over the
pOSSESSIon and monthly interest of 221 ,694/-

5 Jurther respondent is directed to execute the Conyeyance Deed within
90 days after handing over of the valid legal possession 1o the
complainants.

iii. Complainants will cemain liable to pay balance consideration, il any,
amount 1o the respondent al the time of actual pogsession o (Tered to them

1 terms of this order of the Authority.
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iv. The rate of interest is chargeable from the complainants by the

respondent, in case of default shall be charged at the prescribed rate 1.e..

IT.10% which is the same rate of interest which the respondent shall be
ltable to pay (0 the complainants,

V. The respondent shall not charge anything more from the complainants

except what is decided by the Authority in this order,

Hence, the complaint is accordingly dispesed of in view of above terms, Iile be

consigned to the record room after uploading of the order on the website of the

Authority.

---------------------------------

CHANDER SHEKHAR NADIM AKHTAR
IMEMBER| IMEMBER|

Page 37 of 37



