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1

ORDER

The present complaint has beeh filed bv the complainants/allottee! in Form

CRA under section 31 oithe Real Estate (Regulation and Developmentl Act'

2016 (in short, the Actl read with rule 28 of the Haryana Real Estate

(RegulationandDevelopment)Rules,2017 (inshort'theRules) lorviolation

ol section 11(4)(a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all obligations, responsibilit'es and

functions to theallottee as pertheagreement for sale executed interse them'
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2.

Proiect and unlt related detalls

The pa.ticulars ofthe project, the details ofsale consideration, the amount

paid by tbe complainants, date oi proposed handing over the possession,

delay period, if any, have b€en detailed in thefollowing tabular form:

s No. Partl.Dlars
The En.lave atthe Palm Drive,

croup hounnS complex
93 of2008 dated 12.05.2008

Valid up ro I1.05.2020

Registered 24 o12020
Valid from 10.92020 up

Nature ofproiect

ol originalallotlee i.e., Mr.

Bishwanath Dass and

to 08.08 2021

Alnnmeni l.tter ih lavour 19.09.2009

[Paee 29 of reply]

Prcperty trander.ed in

lavour ol complainants

12.10.2009

lPaee 13 ofcomplaintl

07 05 2010

lPJgerlolr.npJn'l
bctwcen the complanrants

and ihe rcspondent hercnr

L
74 POSSESSION

O) nme ol hondins orer the Possession

Subject to terms of thb cld6e and Allottee

having @nplied with all the terns an.l

co nd itio ns of th is Ag re e nent, o nd not being

in det'outt under any al the proisions ol
this Agreenent ond @nPhonce wtth ,ll

lPage t8 ofcomplaintl

p rov bon' lo rmoLit ies, d ocunentotion etc.,

TEN Q-F-14-03
1920 sq. 11.

l

E
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;; p,"'c,,bA ni th; i^i ,

Catupany proposes to hand owr the

pasesion af the unn within 24 nonths

ftom the staft ol constucnon The

Apatthent Allattee agrees ohd
undeBtands thot the Compony shall be

entitled to a groce perlod oli-!!!g!Ltht
for dbplvino an., obtolnlnn the
occupotton .ertilicate in resnect of the
G.oub Eo6ing Comnld.

(Emphasis suppliedl

lPage 32 orcomplainrl

18 ated 09.06.20

Due date ofNssession

soA
pace

Note: Calculated irom the sta.t

25.11.2010

25.05.2013

Rs,72,55,138/-

.onstructioD i,e., 25.11.2070 gaqe 48

lNote:6 months grac€ period u indudedl

Total consideration as pcr
statement of a..ount dated

04.11.2022 at page 133 of

Total anrount paid by the Rs.72,32,829l-

Occupation.ertif icate 25.01.2018

11.05.2018

lpase 148 of replyl

nJ the 14 0I 2018

IpaEe 142 oireply]

onv€yance deed executed

etween the respoDdent

nd the complainants

30,07.2018

1,2

l1

15

7?

18
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Facts ofthe complaint

The complainants made the following submissions in the complaint:

i. That, an apartment no. TEN'Q-F 14 03, admeasuring 1920 sq. ft.. wns

booked by Mr. Bishwanath Dass and Ms. Sunita Dass in the project of

the respondent, ']'he Enclave-The Palm Drive", situated at Sector_66,

Gurugram in the year 2009.

ii. That, subsequently, in theyear 2009 itself, the said unitwas purchased

by thecomplainants from Mr. Bishwanath Dass and Ms Sun,ta Dassand

a unit transter letter dated 12.10.2009 i. thc regard was dulyissued by

the respondent coniirminU the transier oi the subiect apartment 
'n

favour of the complainanG.

iii 'lh at, th ereafte., on 07.05.2010, the complainants entered into a builder

buyer agrecment with the respondent, by virtue of which the

respondent allotted apartment no. TllN_Q Ir 14-03 [fourteenth floor],

admeasuring 1920 Sq. Ft., along with car parking space iD the project.

iv. 'lhat, the respondent had cate8orical)y mentioned that the possession

ofthe said apartment lvould be handed over within 24 months from the

commenceDrent of construction i.e. 21 08 2010, with a further gract

period of, another 6 months in the builder buyer agreement dated

07.05.2010. Also, at the time oftranslerring the apartment in question,

the complainants were further coerced by the respondent to sign

aftldavits/indemnity cum undertaking in lavour oi the respondent

whereln the complainants were .equired to undertake, not to claim or

raise any compensation for delay in handing over possession of ihe

v. lhat, the builderbuyer ag.eement and the indemnity cum undertaki.g

are totally one sided, which imPosed completely biased terns and

Complarnr No 5848 of2022



vii.'lhat,thecomplainantsmadetimelypaymentolallinstalmentswithout

any d efau lt and on ly after making the balance paym ent, wh ich had to be

made at the time oi ofier of possession, they got the properB,

transferred in their name on 30.07.2018.

viii. That, the respondent had only paid a mcagrc sunr oi Rs.2,90,361/

towards th. compcnsation as per the ierms ol the builder buyer's

sgreement and has flatly refused io indemniR, the complainants 3s per

the rcgulations oaRERA, who soughtcompensation lor the entire period

ofdelayrn handing over the possession ofthe unit

ix. That, the respondent had commilied gross violation olthe provisions of

section 18 (11 ol the Act by not handing over the timely possession oi

th e tr partment in question and not giving the interest and compensation

to the buyers as pc. thc provisioDs ofREM

Rcliefsought by the complainants

The complainants are seekingthe lollowing relief:

c.mblaintNo.5848oI2022

complaiDants, thereby tilting the balance ofpower
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conditions upon the

in favour ofthe respondent.ltis manifest irom the fact that the delay in

handing over the possession by the respondent would attract only a

meagre penalty of Rs.s/- per sq. ft., on the super area of the flat, on

monthly basis, whereas the penalty lor lailure to take possession would

attract holding cha rges ofRs.50/-Persq. ft. and 24% penal interest per

annum on the unpa,d amou nt of instalment due to the respondent.

vi Tha! the respondent ,nordinately delayed in delivery ofthe possession

by67 months.lt is pertinentto mention here that though the possession

of the p.operty in quest,on was finally oliered on 13.04.2018, but the

property got ready for physical possession only on 01.05 2018 as is

refl ected irom the unithandoveradvice.

c.



D,

[i] Direct the respondent to pay interest @ 18% p.a. as payment, towards

delay in handing over the possession olthe property in question as per

provisions ofThe Real Estate lRegulation and Development] Act, 2016

and Haryana Real Estate lRegulation and Development] Rules, 2017.

(iil Direct the respondcnt to pay a sum of lts.5 0,000/- to the complainants

towards the cost ofthe litigation.

Reply flled by the respondent

The respondenthad contested thecomplainton the following grouDds:

i.'lhat, the conrplainants purchased the unit in qLrestion,'.e., TEN'Q I? 14

03, located on the 14'r floor, in tower/block Q, having tentative super

area of 1920 sq. ft. in the project known as "The Bnclave", situated at

Sector- 65/66, Gurgaon from the original allotte€s, Bishwanath Dass

and Sunita Dass.

ii. That, the complainants were aware thatthe buildrng plans ofthe tower

in which the un,t in question is situated,wasyet to be approved by the

competent authority and that construction of the project would onlv

comnrence afterallthc building plans were approved.

iii That, the complainants opted for a payment plan in which the first two

instalments were to be paid in a time bound manner while the

remaining imtalments were construction linked. The complainants

agreed to rernit thc sale consid.ration lor thc unit in question on timc

as per the payment schedule. Accordingly, the builder buveragreement

*rs execuled belween lhPm on 05 05.2010.

rv. That, the complainants failed to make tinr.ly paymeDt of instalments

Consequently, the respondent issued notices and reminders to the

complaiDants for makingthe balance payment.

trHARERA
S-GURTTGRAM

comblaintNo.5S4Sof 2022
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That, the respondent registered the project under the Act The RERA

registrat,on no. of the project is 24 of 2020 Ther€after, th€ respondent

completed construction ofthe complex and mad€ an application to the

competent authorily for issuance of the occupation certificate on

30.06.2017 and the occupation certificatewas issued bythecompetent

authority vide memo no 34u6 dated 25 01.2018.

vi. Ihat, vide letter dated 14.03.2018, the respondent oflered possession

of the unit to the complainants. The complainants were called upon to

rcmit balance payment and to complete the necessary formalities

/documentation n.ccssary aorhandover of drc aPartment to them.

vii.'lhat,lhecomplainantstookpossessionof theuniton 11.05 2018,after

admittjng that the complainants were fully satisfied with the unit in all

respects and that the respondcnt stood discharged of iis obligations

upon handover of possession; the lndemnity rm Undertaking lor

possession was also executed by the complaina.ts. Thereafter, the

conveyaDce deed hadalsobeen registered in favo ur ol the complainants

on 30.07.2018. Thus, the traDs:ction between the complainants and the

respondcnt stands salisfied.

vri i. That rs per clause 14ta) of the builder buyer agreement provides that

subiect to !he allottee havingcomplied with all the terms and conditions

ofthe agreement, and not bcing in d.fault olthe same, possession ofthc

unit would be handed over within 24 months plus Erace period of six

nronths. fron the datc olstart ofconstruction. Time pe.iod for d'livery

oi possession shall stand be extended on the occurrence of delav for

reasons beyond the control of the respondent and on account of time

taken bygovernment and statutory authorities in according approvals,

ComplarntNo. 5840of 2022
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the event of default in payment of

anrounts demanded by the respondent.

ix. That, the respondent applied lor occupation certificate on 30.06.2017

and the same was thereafter issued vide memo beanng no. ZP_308'Vol'

I/sD(8Sl/2018/3486, dated 2s.01.2018 l'he grant of sanction of the

occupation certificate is the prerogative of the concerned statutory

authority overwhich the respondent cannot exercise any influence. No

iault or lapse can be attribuied to the respondent in the lacts and

circumst.rnces of dr. case.

x. That, the respondent lvas adversely affected by various construction

bans, lack of availability of building material, regulation of the

conshuction and development activities by the iudicial authorities,

including NGT in NCR on account ol lhe environmental conditions,

restrictions on usage of ground water by the High Court oi PunJab &

Haryana, demoDetization etc., and other force majeure circumstances,

yct, the ltespondeni completed the construction ofthe project, wjthout

imposing any cost implicationsonthecomplainantsand demandingthc

pricer only as and wheD the construction was being done.

xi. That, respondent, desp,te default of several allottees, pursued thc

development oi !he project in question a.d completed the pro)ect in

qu eslion as cxpeditio usly ns po ssible. Altho ugh th e co mplainants, being

iD delault of the builder buyer agreement, lvcre not entitled to anv

compensatjon in tcrms oa clause 16[c) oi tbe Buyer's Agreement,

nevertheless, compensation amounting to Rs.2,90,361/- has been paid

tu the complaiDants in irccordance with the builder buyer agrecinent

and samewasduly acccptedbythe contplainants. Moreover, anamount

of Rs.19,504/- was credited as IPR (Early Payment Rebate] to the



HARERA
GURUGRAI\,,l

complarnt No. 5840 of 2022

E,

complainants. Therefore, the complainants are not entitled to any

further compensation/interest from the respondent

xii. Thar possession of the unit was taken by the complainants on

11.05.2018 and conveyance deed has been registered in favour ofthe

complainants on 30.07.2018. The complaint has been instituted beyond

three years from the date ofpossess,on and conveyance deed, is barred

by limitation and therelore, liable to be dismissed.

lurisdlcllon of the authorlty

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complajntfor the reasonsgiven below;

Ia.l Territorial jurisdiction

As per notiication no. 1/92/20t7-lTcP dated 74.t2.2017 issued by Town

and Counlry Planning Departnrent, llaryana thc jurisdictjon oi Real Estate

Regulatory Authority, Curugram shall be entire Gurugram District for all

purpose\{ithofficessituatedinGurugram lnthepresentcase,theprojectin

question is situated within the planning area ofCurugram District, therefore

this auihority has completc territorialjurisdiction to dcal lvith the prcsent

Subicct'matter jurisdiction

Seclion 11[4][a) of the Act provides that the promoter shall be responsible

to the allottec as per agrecment for sal€. Section 11ta)(a) is reproduced as

7.

uIl

(o) berespansible fot oll obligotons, respanebilities ond functions
undet the p?visions al this act at the tu|et and regutotiant
mode ntereLnder or Lo Lhe ollattees o\ per the ogreenent lo.
sole, ar ta the ossociotion of allattees, as the cose no! be till the

canvetonce ol oll the oportnents, plats or buildmstosthecose



*HARERA

-&- 
cLrnLrennu

.omplaint No. 5848of 2022

I:,

10.

t1

nloy be, r. the allattees, ot the .:ah r)n oteds to the assoctott,n
oldllotLees a. the arnt.tentouthattLy, us the cote no! be;

section s4. Fuactioas oI the ALthoritr)
3 4A aI th e Ac t Pravt d c s ta e nsu re con p I ia n ce of th e ab I igo ttan s ca n

up.n the pranaters, the oltattees ond the realeno| osents underthisAct
t.Pgttot a+ rr t? t\ftaLt de'

So, in view of the provisions ol the Act quoted above, the Authority has

complete Jurisdiction to decide the complaint regarding non-compliancc ol

obligations by the promoter as per provisions of section l1(41{al ofthe Act

lcxvingaside compeDsation which is to be decided by the adtudicatingofficer

ilpursued by the complainants at a later stage

Findings on the obiections raised bythe rcspondent

F.t, Obiectionregardingthecomplaintbeingbarredbylimitation
1h. counsellorthe respondent sub mitted that the complainant has filcd dle

present conrplairt on 23.08.2022, after executron of conveyance deed on

30.07.2018 i.e., aiter a lapse of 4 years and 1 month Therefore, the preseDt

compla,nt is barred by limitation- But the counsel for the complainant

submitted that limitation is not applicable qua thesc p.oceedings, and

submitted a copy oforder passed Hon'ble RealEstate Regulatory Authority,

Putrjab wherein it has beerr held thal the bencilts under the Act are not

barred by limitation.

So lar as the rssue oilimitation is concerned the Authority is cognizant ofthe

view that thc law of Inritation does not strictly apply k) the Real Estate

Regulation and Development A.t of 2016 Howcver, the Authoritv under

section 38 ol the Act of 2016, is to be guided by the principle of natural

lustice. It is a universally accepted nraxim and the law assists those who are

vigilant, not those who sleep over their rights .lhereiore, to avoid

opportunistic and irivolous litigatron a reasonal)lc pcriod of time needs to

be arrived at for a litigant to agitate his right. This Authorily is ofthe vier'

that threeyears is a reasonabletinte period fora litigantto initiate litigation
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12. It is also obseraed that the Hon'ble Supreme Court in its order dated

10.01.2022 in MA NO. 21 ol2022 ol Suo Moto Wrlt Petition Clvll No.3 ol

2020 hove held that the perlod lrom 75.03.2020 to 2a.02.2O22 shall stand

excluded for purpose oflimitation as maybe prescribed under any general

or speciallaws in respect ot all judicjal or quasi'judicial proceedings.

13. Though both the parties through their respective counsel advanced

slrbmissions with .egard to the maintainability oi the compliant on the

ground ofthe limitation but in view ofsettled proposition oflaw, the case of

conrplainant cannot be thrown away being barred by l,mitation. As

dis.ussed edrlier, thc subiect unit lvas allotted on 19.09.2009, a buv.fs

agreement in this regard was executed on 07.05.2010. Though the

possession ot the unit was to be offered on or befors 25.112012 alter

conrpletion of the projectbutthe same was offered onlyon 14.03.2018 afier

rcceipt of o.cupatioo certificate on 25 01.2018 and Lrltimately leading to

exccution of conveyance deed of the same on 30.07.2018. So, limitation il

any, tor a cause ofaction would accrue to the complainant w.e.t 30.07.2018.

The conrplanrants have filed the present comPlaint on 23 08.2022 which is 4

ycars and 24 days fron the date ofcause olaction. 1n the present matter the

thrc. year period ol delay in filing oithe case aho after taking into account

thc exclusion period from 15.03.2020 to 28.02.2022 would fall on

27.02.2023.1n viewofthe above, the Authority is oithe view thatthe present

complaint has bcer filed lvithin a reasonable period ol de)av and is not

h.nred bv linriiation.

under no rmal circumstances. H owever this shall not apply

of section 14 where specinc period has already been
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F,ll, Whether signing of unit hand over letter or indemnitv-cud

utrdertaking at the time of possession extinguishe$ the ri8ht of thc
,llottee to claim delay poss€ssion charges

Thc rcspondent contended that at the time ol taking possession of the

subje.t unit vide unit hand over letter dated 11 05.2018, the complainant

h.rd certified hinrellto be lull)r satisticd with rcg.rrd to thc measurements.

location, direction, d.velopmen!s etceteraolthe uni!and also admitted and

,cknolvledgc that he does not have any claim of any nature whatsoever

agarnst the respondent and that upon acceptance ol possess'on, thc

liabilities aDd obligations of thc respondent as cnumerated in the allotment

letter/buycr's aereement, stand lully satisfied. Th. relevant para of the unit

hrndover letter rclied upon reads as under:

'1 he Allottee, hereh!,.crtifies thdt he / she has token aver Lhe peaceful and
L,.on. pryt.d/ pose$io, .f the oloretrd Unit allct lLtllv sotisJvn)g

lw)self / her\el wnh rcodtu to tr tncust rcnrcnl\, loLaLoh .tinenean o 1

derclapnen| ek. ontl hcreafte. the Allattce has no.lonn olanv natute
whalsoeret ogohlsttlEConpo !wth reso.tl to the tze d nehsion orea

locrtion and lesal notusolthe oJoresald Hone.

Llpan oceepton.e o/ posrdsio,, ti,e ltubilitie\ ond ablsations ol the

l:oDt\n), ds endlercbA nt the ulhtn)enr lertu/A!)tu.tnent executed itt

lavour ol the j\thxtce \ta rd fi hlie.l'

lD tlre conlplaintbeari.sno. 4031 oJ 2019 riied as varun Gupto v/s Emaar

Mcl.IordItd., the authorityhas co mprehensively dealt with this issre and

hrs held thnt the unit handover letter and indemniry cum undertaking

cxecutcd at the time of takirg possessioD, does not preclude the allottces

tronr cxercising then righ! to claim delay possession charges as per th.

provisions olthe Act.

lD hght ofthe aioresaid order, the complainant is cntitled to delav possession

.harges as pcr provisrons olthe Actdcspite signrng olrndenrnitvat the tim'

olpossession or unit handover letter.

F.lll. Whether the execution olthe.onvevance deed extinguishes the right
olthe allottce to claim delaypossession charges?

t4.

15.

16.



17. Irr the complaint bear iig io 4031 of 2019 rirled as Varun Gupto V/s Enoor

nrGFlandItd" the autho.ity has comprehensivcly dealt with this issue ind

has held that taking over the possession and therealter execution of the

conveyance deed can best be ternr.d as respondent having dischargcd its

lirbjlities as pcr thc buyer's agreerncn! and upon tnking possession, and/or

exccuting conveynnce deed, the complainant cannot be deprived ot dre

statutory right to seek delayed possession charges as per the provisions oi

dre said Act.llso, thc samc view has been uphcld b), the Hon'ble Suprenre

Court in casc titled ns Ws. Cth. Atilur RahnruD Kho and Aleya Sultona

ond OB. vs. DLF Southen, Holnes Pvt. Ltd. (now Known as BEGUR Olvl$

Hon es Pvt. Lttl.) and ors. (Civ appeal no. 6239 of 2019) dated

21.08.2020.

18. Thcrefore, in funhcrancc ol Varun Gupto V/s En,aar MCF Lonl Ltd

(srpro, and the la$, laid down by dle hon'ble Apex Court in the l/9. Crrr

ArittRahman (supra),this authoriry holds drat even after executioD ofthe

conveyance deed, the complainant cannot be precludcd hom his right n)

scck dclay possessron.har ges lronr the resPonderrr promoter.

G. Findings on the relie fs so ught by the complai nan ts
G,l D irect the rcspo ndent to pay interest @ 1aolo p.a as payment, towa rds

dclay in handingoverthe possession ofthe property in question.s pcr
provisionsot'the Reat Estate (Regulatiotrand Developmcnt) Act' 2016

and Ha.yah, Rcal [state {Begulation and DcrclopmeDt) Rules,2017
19 In th. prese)rt conrplaint, the conrlrainants thc conrplainant intends n)

contnrue wlth the projcct and are seeking delay possession charges as

pr!vid.d under the proviso to section 18(ll ottheActoi2016 Sec. 18[1J

PHAREIA
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provrso re.ds as under.

"Section 7A: - Return ol onount and compensatioa
13( 1). tf the pronotet foils ro anplete ot is unoble to give posssion oJon

o partneha plot, or building, -
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Ptuvided nroL \rhete on allattcc does nat rten.t La withdraw Jian
rhe pr a)c.t, hc slloll be paid, br the p.on! .t. tntercn lot eve.y nonth
afdelay, ttll the hahdihoaretalthe possesion, ot such rate os no!
beprcsqibed'

Clause 14(al ofthe buyer's agreement provides for time period for handins

over olpossession and is reproduced below

"14. POS.JESSION
(a) Time oJhonding overthe Possession

"Suhject b kmBaJthk clo6eon.t the altonee[s) havins canplied
||tth oll thc k nns ohd cnndtions althk As.eenentohd not being h)

delo t I t ud e t a ny ol th e p ro $ian s ol th h Ag teenent o n d conp ho n Le

wth all prcvBions,Jinahties, Aacunlenktioh etc o\ prcsctibed by
tlt. D.tclapcr, the Developet proposesto hand over Lhe possession

oJthe Unn wnhin 24 nonthsfton the *u oIconsiuction. t he
Allatteeq ogrees and understantt\ thut the developd shdll be
entitled to a groce perio.l ol 6 nonths, lor opptying and
obtoining the occupon@ cefiilcate in respe.t oJ the Conpld "

Due date ofpossession and admisslbility ofgrace pe.iodr The promoter

hrs propose.l to hand over the possession olthe said unit within 24 months

hom thc date olcommcncement olconstruction afld it is further provided in

agreement that promoter shallbe entitled to a grace period ofsix months for

applying and obtaining occupatjon certificate in respect of said floor. The

conslrlrction comnrenced on 25.11.2010 as per statcment oi account dated

0.1.112022.lhe period of 24 months expired on 25.11.2012 and a gracc

period of6 months lor applying and obtaining the occupation certificate in

rcspcct oi the complex. The said grace period is allowed in terms of order

drted 08.0s.2023 passed by the Iton'ble Appellart l'ribunal in lppeol o-

439 ol2022 tittecl os Emaar MGf Lamd Limited Vs Aobia Tiwari and

yogesh Tiwari wherein it has been held that if the allottee wishes to

contrnue ivith the project, he accepts the terms olihe agrecment regard'ng

grace period of th.ee months fbr applying and obtnining the occup.rtron

certificate. 'lhe relevant portroD ol the order dated 08.05.2023, is

reproduced as under:

*;r HARERA
compla nt No.5848 of2022
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'^s pet afarennl.tnuse althe aoreetnent, p.$e$ion ol tlle unitwos to be

dellteed oithht 24 tnanth\ [.an1nL date ol excdtton a]Lheagteenent te
b! t)7.t)3 2L)1.1 As pertheobave said clause 11(t, ofthc aqree enaaqtoe
perind oJ 3 nonths Jor obtoihing occupottan CertA.oQ etc. hds been

ptavtdetl. The petusal oJ the occupotian Certilicote ddted 11.112420
pla.etl ot poge no 317 of the popet boak teveols thot the appellont
p.anaLe. hos applied lor g.nht af1c.upohan Certiltcote an 21.a7.2020

||hich was uhinntel, lronted on 11.11.202a n it aho well knowh thot n
tok6 tine Lo oppu antl obton ac.uponon cettllcate lron the concetned
.uthorttr As pet seclnJn 13 ol tlE 

^.t, 
I the Ptutjen ol the ptonotet 6

det.tred ond il the ollottee \|ither to wjthdrow then h. hosthe optian to
\|xh(traw fod the prckd ontt eek refund althe otnauntat iItheatta ee

dacs nat ntend to ttithdto|| fton the P.aJe.tondwtshes tacontinuewith
the p.aJect, LtD allatke n b be poid htterest by n'e Pranatet lor each

nonth af the dektr tn ou ounntn fthe ailoxce wisler lo.ortinle wrt/r

the ptuje.t, hca..cpts tlk temaJ the aoreetnert tultat.tlno sro.eperiod
ol one nonths fot a\ptyit$ ond obtdinihg the.ccuPotlan Lertili.ate. so
i vie\9 ol the dbove said cncutustonces, rhe oppellort pronoter is
edtitted to oeoil the qroce period so proided in the asrenent for
applying and obtainiag the Oc.upation Certilicdte. Thus with inclustan

.lllrace pe.io.l al3 n.nths as pet the prcvkians in .lo$e 11 (o) al the

ollrcenent, the total cotnpletio pcriod be.anre':27 nanths Thutrhedrc
dote olttchvcry alpasse$i.n cotnes out b a7 a6 2a14

20. Thereibre, in view ot the above judgement, the authoritv is olthe view thni

thc promoter is entitled ro avail the grace per,od so prov,ded in dre

aCreement for applying and obtaining the occupation certillcate. Therefore.

thc duc dnle of haDdiDg over oi possession conres out to be 25 05 2013

including grace period oi6 months

21. Ad missibility of delay possession chalges at prescrlbed rate of interestl

'lhc proviso to section 18 Provides that where an allottee does not intend to

withdraw from thc proiecl, he shallbe paid, bv the promoter, interest for

every nronth oldelay, tillthe handrng over ofpossession, at such raie as ma)'

be prescribed and it has been prescribed under rule 15 of the rules. Rule 15

has been reproduced as under;

Complarnt No.5848 of 2022

Rule 15, Prescribed rate ol intercst lProuso to section
dnd sub-ectiot (4) ond subsection (7) ol se.tion tgl
(1) I:or the purpose ol p.avko to ectton 12) ectioh

sectiont (4) ond 17) ol v.tioi |e, the 'intetest
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presctibed" shall be the state Bank ol India highest noryinal @st
ollendingrare+2%.:

Provided thot in cose the stote Eonk ol tndio nargihal cost ol
lending rcte IMCLR) b not in use, it sho be rcplaced bt vch
bench ork lendins rctes whhh the stote Bonk ol tndio hotlxlon
ti e to tine fot lending to the gerqal publk.

22. The legislature in itswisdorn in tlte subordinatelegislation undertherule 15

oi the rules has determined the prescribed rate ol ,nterest The rate of

interest so determined by the legislature, is reasonabl€ and ifthe said rule is

followed to award the interest, itwill ensure uniform practicein allthe cases.

the m.rrginal cost ollendirlg rrte Iin sho$, MCLR) :rs on datc i.e., 07.01 2025

is 9.10%. Accordingly, thc prescribed ratc of inte.est rvillbe marginalcost ol

l.nding rate +2% i.e., 11.10%.

2,1. Rate ofinterestto b€ pald bv complainant/allottee fordelayin making

payments: Thc definitio n oltcrm interest as defincd under section 2(zal oi

thc Act provides that drc rate of interest chargeable from the allottee bv drc

promoter, in.ase ofdefault, shallbe equal to the rate olinterest which the

comDlaint No. 5848 of 2022

23 Concequenr,) r\ perweb$teor rheStJlc Banloflndid r.e. h

!romorcr shall be liable to pay the allottee, in case of default. The relevaDt

section rs reproduced below:

"(za)'nnerest" neo t the rcEs aJ inter.st polable b, the Pronater or the

ollottce,osthe cose not be.

tixplanotion. -t'or the purpase afthlsclause
(t) the rote of drerest charseable ftun the allotte. by the pro otq, in

cose of default, sholl be equol to the rote ol intercst which the

prcnoter thall be liable to po! the allaa!, in coseofdefault:
(i0 the )ntercst polable by the ptonotet to the a ottee shol be lro

the dote the pronoter t*eieed the onount or anv port th.reof ri|
the .lote the anount or patt nEeof ond intetest thqeon is

refunded, and the interest Patable by the allotree to ahe Ptunoter
shall be lron the date the ollorue dehults in Pdtrn t to the

Pronoter till the date it is Poi.l:

25. Therefore, interest on the delay payme.ts from the complainant shall be

charged at the prescribed rate i.e., 1110yo by the respondent/promoter



26. On consideration of the documents available on record and submissions

madebythe parties regardingcontravention as perprovisions ofthe Act, the

authoriry is satisfied that the respondent is in contravention ofth€ section

11(41(a) of the Act by noi handing over possession by the due date as per

the ag.eement. By virtue olclause 14(a) ofthe buyer's agreem€nt executed

between the parties on 07.05-2010, the possession ofthe said unitwas to be

delivered within a period of24 months [rom the date ofcommencement ol

construction and it is iu.ther provided in agreement that promoter shall be

trI]AREIA
S- ounuonnu
which is the same as i! being
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granted to the complainant in case ofdelayed

entitled to a grace period of six months aor applying and obtaining

coDrpletron ccrtificate/occupation certificate in respect of said floor' As far

as Hrace period is concerned, the same is allowed for the reasons quoted

above. Thcrctore, the due date ofhanding over possession comes out to bt

25.05.2013.1n the present case, the complainantwas oifered possession bv

the respondent on 14.03.2018 after obtaining occupation certificat€ date.l

25.01.2018 1romthecompetentauthority Theauthority is of theconsidered

vrew that there is delay on the part ol the respondent to off,€r physicaL

possession ol the allotted unit to the complainant as per the terms and

conditions ofthe buyer's agreement dated 07.05 2010 executed berween the

27. Scction 19[10] of the Act obligatcs drc allottec to take possession of tht

subject unit within 2 months lrom the date of receipt of occupation

ccrtificate. In the p.esent complaint, the occuPation certiFicate was Sranted

bl, the co m peteni authorty o n 25.01.2018 However, the respoDdent offered

!he possession ofthe uDit in question to dre compl.inanl only on 14.03.201t1,

so it can be said that the complainant came to know about the oc€upation
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ccrtificate only upon the date ofoiierofpossession. Therefore, in the interest

ofnaluraliustice, he should be given 2 months'time from the date olofler ol

possession. These 2 monthi ol reasonable tinre is being given to the

conrplainant keeping in mind that even after intimation ot possession

practically he has to arrange a lot of logistics and requisite documents

itrcludjng bul not limited to inspcction oi the completely tinhhed unit but

this is subject (o that the uDit being haDded over at lhe time of takiDg

possession is in habitable condition. It is fu.ther clarified that the delay

possession charges shaU be payable from the due date of possession till

actual handrns over ol possession or offer ol possession plus tlvo months

r!hicheveris earher.

28. Ac.ordingly, the non compliance ol the mandate contained in section

1l [4)[a] read wilh section 18(1) ol the Act on thc part oI lhe respondent is

established. As such lhe complainants are entrded to delay possession

ch.rrges on the anrounl paid by thcm [exclude the anrount given by the

rcspondent compa.y with resp€ct to compensaiion/rebate if any) at

prescribed rate of the interest @ 11.100/o p.a. w.e.|.25.05.2013 till

1l05.2018 i.e., expiry of 2 months from thc date ot offer ol posscssion

[11.03.2018] or actual taking over of possession (11.05.20181 whichever is

ed ier as per provisions orsection 18[1) ofthe Act.ead with rul€ 15 of the

rules and section 19[10] ofthe Act.

29. Also, the amount of compensation al.eady paid by the respondent to the

complainants towards compensation lor delay in handing over possession

shallbe adjusted towards the delay possession charges to be paid by the

respondent in lerms ofproviso to section 18(1) oftheAct.

c.ll. Di.ect the respo ndert to Pay a sum of Rs 50,000/' to the complainants
towards ihe cost of the litigation.
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31.

30 l he complarnant ,s also seeking reliei w.r.t. compensation. Hon'bleSupreme

civilappealnos.6745-6749 of 2021titled as M/s Newtech

Dcvplopcrs Pvt- Lt.l- vs. Saoa" o_/ UP& OIs. (suprd) hds hplo

that an allottee is entitled to cla,m compensation & Iitigation charges under

sections 12,14,18 and section 19 which h to be decided by the adiudicatjns

t.

oftlcer as per section 71 and th. quantun of compeDsation & litigation

expense shau be adjudged by the adjudicating oftice| havhg due re8.rd to

the iactors mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to dealwith the compla,nts in respect ofcompensation & legal

Directions of the Authority

Hcnce, the Authority hereby passes this order and issues the following

directions under section 37 of the A.t to cnnu-e compUance of obligations

cast upon the promoter as per the iunctjon entrusted to th.authority under

section 34(0i

The respondent is directed to paythe interest at the prescribed rate, i.e.,

11.10% per annum tbr every month of delay on thc amount paid by the

conrplainants (exclude the amount given by the respondent company

!vith respect to compensation/rebale ifany) lrom the duedate ofhanding

over the poss.ssion ofthe unit, i.e., 25.05.2013 till 11.05.2018 i.e., expiry

of 2 months from thc date ol offer of possession [14.03 2018) or actual

laking over of posscssion [1105.20i8] $,hichcver is earlier .s pcr

provisions oi section 18[1) of the Act read $'ith rule l5 ofthe rules Tho

irrrears oiiltcrestaccruedso farshall be paid to thecomplainants within

90 days irom the datc ofthis order as per rule 16(2J ot the rules.

Also, the amount ofconrpensanon alrcady prid by the respondent lo the

complainants towards compensation for delay in handing over

tl
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32.

I

paid by the

I Il. Therespon

allbe adjusted towards the delay possession

espondent,n terms olproviso to section 18(1) oftheAct.

ent shall not charge anlthing from the complai.ants which

of the buyert agreement-

CumplJintas w ll asapplications, if any,stands disposed off accordingly.

IAshok (vijay
Itle

Dated:07.01.2
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.5\*
(Arun Kumar)

Chairman


