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Satyarn Kurnar
Address : - C_6A/4C /anakpuri, New Delhi 110058

Versus
Haarnid Real Estate pvt Ltd , ,,, ,

fr,tl] : i;?,i 3i;1ii il,o1? 
o kh r a r n d u s tri a r E s ra re,

CORAM:
Shri Arun Kumar
APPEARANCE:
Shri Gautam Gupta
shri Dhruv Rohitgi

Cornplainant

Respondent

Chairrnan

Advocate for the complainant
Advocate for the ..rponO.rt

ORDER
1' l.he present cornplaint dated 22.12.2022 has been firecr bythecomprainant under section 31 0f the n.rr Estate fReguration andDeveropment) Act, 2016 [in .short, the ActJ read with Rure 28 of theHaryana Rear Estate fReguration and Deveropment) nures, 2a1,7 (inshort' the Rules) for violation of section 11,(4)[a) of the Act wherein itis inter aria prescribed that the promoter sha, be responsibre for a,obligations' responsibilities a,d functions under the provision of theAct or the rules ancl regulations macre thereunder or to the arottee asper the agreernent for sale executed inter se.
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ffiHARERI:,
ffi. GUIIUGRAM Complaint no.79Z4 of 2022

Project and unit related details
The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possession, delay period, if any, have been detailed in the following
tabular form:

A.

2.

s. N. Particulars Details

-

"The Peaceful
Gurgaon

8.38 acres

1,. Name of the project

2. Project area

3. Nature of the project .GrQup Housing Colony
4. DTCP license no. and

validity status
16 of 2009 dated 29.05.2009 valid
upto 28.08.2024

73 of 2013 dated 30.07.2013 valid
upto 09.07.201,9

5.

6.

Name of licensee Haa nid Real Estates pvt. Ltd.
REI{A Regisrered/ not
registered

63 of 2019 dated 2z.tC-i0tg

7. I REI{A regisrration valid

_l up to
31,.12.20L9

B, Date of agreement

[BI]A executed between
the original allottee and
the respondentJ dated

08.07.2014

[page no.21 of complainr)

9. Unit No. CZ43,24th floor, Tower C

[page no.23 of complaint)
L0. Unit area admeasuring 1565 sq. ft.

fpage no.2l3 of complaintJ
11,. Date of commencement

of excavation
1,0.05.201,4

(Page no.71 of complaint)

Page 2 of 36
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Endorsement in favour of
complainant dated

16.12.2014

Tripartite agreement 28.09.20L5

[page no.2L6 of reply)
Possession clause as per
agreement dated
08.07.201.4

1.1,( !). S c h e d u t qfo r p o s s e si i oi@thiii|
Jub1ect to Force Majeure, as defined herein
a1d fu_rther subject to the Allottei nii teing in
!A7u11 under qny part of this Agieement
including not limited 

.to the-time$ pZyment of
the Tot:al price and also subjecr io[i, etnrrrc
h.aving complied with itt loriitirix or
documentation prescribed Ay *e io,^pony,
thq Company endeavours to handover the
possesiion of the l.lnit to the Allottee within operiod of 36 months from the date of
commencement of construction of theproject, which shail mean the date of
commencement of the excavation work of thl
Project Land and this date shail be duty
communicated to the Allottee. The Allottee
further agrees and understands that the
compony shall additionally be entitled to ct
period of 6 months after the expiry of thesaid commitment period 'f; any
contingencies or delay in coistruction
including for obtaining the Occupation
Certificate of the pioject from the
G ov ernm e nt Auth oriti e s.

(Page 34 of complaintJ
Due date of possession 1,0.1,L.201,7

Rs. 1,10,17,405/-

[Calculated 3 years from the date of
commencement of excavationJ

Note:- Grace period included

(As per account statement on page
no.71, of complaintJ

Total sale consideration

1,7. Amount paid by the
complainant

Rs. 1,07,3 4,BSZ/-
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[As per account statement on page
no.191 of
reply)

18. 0ccupation certificate
received on

30.07.2019

fPage no. 185 of reply)
L9. Offer of Possession 05.1,1,.201,9

(Page no. 66 of complaint)
20. Possession Letter 1,3.02.202r

(page no.210 of reply)

21. Compensation for
delayed possession
charges paid by the
respondcnt to the
complainant for the
period 10.11.2017 to
10.11,.201g i.e.

Rs.3,75,600/-

ffiHARER,,&,
ffi.- eunuennM

Complaint no.7934 of Z0ZZ

Facts of the complaint
'l'he complainant has made the following submissions in the complaint:

i, That the respondent had launched a new residential project called

"'l'he peaceful homes" in Sector 7OA, Gurugram, Haryana & had

published many advertisements for the project to attract the public

at large. That till date the complainant have paid Rs. 1.,23,1.1.,428/-

towards payment for the flat no c-243 of the project "The peaceful

homes" in Sector 70A, Gurugram, Haryana,

ii. That on 25.05.201.3 arllotment letter for flat no C.-243 was issuecl to

the complainant by the builder. That on 08.07 .201,4 a flat buyer's

agreement was made and executed between the respondent and

original buyer for the above-mentioned flat bearing no c-243 on

the 24th floor of tower c, That the original buyers had opted for

B.

3.

Page 4 of 36
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construction rinked pran of payment and as per the FBA. Under
clause 1i sub-clause [aJ of the FBA, the possession of the unit was
to be handed over within three years, with a six-month grace
period thereon from the date of commencement of excavation (L0
May 2014) i.e., by 10.1 1,.201,7 [proposed date of Iatest possession).
An endorsement was made in favour of the comprainant by the
respondc'nt builder by which ownership of trre said property was
transferred from Ms. Divyana Gupta to the complainant. Thereby,
the complainant stepped into the shoes of the originar buyers.

iii' That the possession of the said flat is derayed by rnore than 3 years.
Despite facing serious hardship on account of the deray, the
complainant do not wish to withdraw from the project but should
be paid delayed possession charges/ interest as prescribed under
the Act' 'fhat the complainant had compliecl with all the terms ancl
conditions of the flat buyer's agreement, but the responclents faired
to meet up with their part of the contractual obligations and thus
are liable for compensation for delayed possession from the due
date of possession till date. It is pertinent to mcntion here that the
complainant/original lluyers did not defaurt in any payment fronr
the very beginning except for minor deray of few days on some
occasions but the respondents have not honoured their part of
commitrnent. I;or a delay beyond 12 months the FBA vide clausc
1"4 provide.s for payment of Rs ro /- per square feet per month for
delayed handing over of the said flat of super area 1565 sq. ft. but
it may be noted that this is grossly inadequate and one_sidecl
condition which has encouraged thc responde,t to delay thc
handover of flat. f ill clate no adecluate amount has been paici baci{

Page 5 of36
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to the comprainant and the respondents are enjoying the hard_
earned ntoney of the complainant for nearly 3 years.
'l'hat till date the complainant has not been paicr their dues i, rieu
of the delayed possession according to the HRERA guidelines but
only an arbitrary amount has been credited to the complainant,
one that is grossly insufficient and inacrequate. That despite
multiple attempts at the responclent builder to execute the
conveyance deed, the respondent builder refused to execute the
conveyance deed till the time an indemnity bond cum undertaking
wasn't executed by the complainant.

That the compraina.t should be adequatery reimbursed as the
burden of excess stamp duty charges due to increase in stamp duty
on account of the delay on part of the builder in executing the
conveyance deed, falls on the complainant and thus, the builder
slrould reimburse the sar,c. l'hat on 05. u,.2019 a. invalid, illegal,
malafide, arbitrary intimation of possession letter was sent by the
respondent to the complainant as the unit in question was not
complete and ready to take physical possession. r.hat after
repeatecl follow ups and reminders thc rcspondent builder finally
handed over physicar possessio n 1,3.02.2021. T.hat the copy of the
ir"rtimation of possession letter sent by the respondent to the
complainant dated 05,i.1 .2olg alongwith photographs of unit and
physical handing over of possessio, ciated 1:).0.2.2021. I.hat on
03.02.202r, the respondent sent the account statement/ledger to
the complainant.

vi' That the respondent builder has also levied arbitrary charges of'
monthly maintenance charges, club running charges, excess vA,l.

iv.

V.

Page 6 of 36
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deductions, etc without handing over physicar possession and the
same should be deducted and waived off. r'hat on i. 6.01,.2021 a

letter was sent by Axis Bank Ltd. to the respondent buirder
informing the ratter about the former having no objection in
handing over the possession of the property at hand to the
complainant. 'r'hat on 04.02.2021 a retter was sent by the
complainant to the respondent builder seeking a reimbur.sement
of Ils. 17,02,721,/- from the respondent builder. Moreover, in the
present project the respondents have charged the complainant
based on super built up area whereas a.s per the FIRER A2016 Act,
the basic sale price is riabre to be paid based on the carpet are,
only' This is a clear and blatant violation of the provisions, rules
and object of the Act. on 02 Mar 2oz1,,the respondents had assurecl
complainant by ernail that refuncl amount is under process and
would soon be creditecl. 1-u. on 02.06.2021,,the respondents issuecl
refund cheque of Rs. 2,37 ,446 /- in favour of Satyam Kumar.

vii. on 06 |un 2oz1.,the complainant another letter delayed possession

or reimbursenlent of amount of li.s 9,85,69t].00 due to delay in
possession and Interest for delay in refund to complainant. on 0g

Jun 2021, the complainant sent another letter to Respondents

seeking for reimbursement of amount of Rs 54,3 s,s6g/- due to
delay in possession and interest for clelay in refuncl to Complainapt.

The complaina,t is seeking the foilowing relief:
'fhe cornplainanr has sought following relief[sJ:

i' Direct the respondent/builder to pay delay possession charges and
not to charge monthly mainterance charges, excess vA,l.

deductions and holcling charges without handing over physical

C.

4.
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D.

5.

possession and the same shall be deducted/waived off as the
complairtant should not be made liable to Jlay any of such arbitrary
charges.

ii' Direct the respondent/builder to execute the conveyance deed

without prejudice to any of the legal rights of the complainant.

Reply filed by the respondent.
'l'he respondent had contested the complaint on the following grounds:
i' 'l'hat the complainant has got no locus standi or cause of action to

file the present complaint. The present complaint is based on an

erroneous interpretation of the provisions of the Act as well as alt

incorrect understanding of the terms and conditions of the buyer's

agreement dated 0fJ.07.201.4, as shall be evident from the

submissions made in the following paras of the present reply. .f 
he

respondent craves leave of this authority to refer to and rely upop

the terms and conditions set out in the buyer's agreement in detail

at the time of the hearing of the present complaint, so as to bring

ottt the mutltal obligations and the responsibilities of thc

respondent as well as the complainant.

ii, 'l'hat the complainant are estopped by their own acts, conduct,

acquiescence, laches, omissions etc. from filing the present

complaint. it is submitted that the complainant has already takep

the possession of the said unit, as such, the respondent has already

complied with its obligations under the buyer's agreement. That

the transaction between the complainant and the respondent

stands satisfied. 'the reliefs sought in the false and friyolous

complaint are barred by estoppel. 'l'hat the complainant are noi

Complaint no.7934 of Z0ZZ
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"allottees" but investors who have booked the apartment in
question as a specurative investment in order to earn rentar
i,come/profit from its resare. that the complainant has not come
before this Authority with crean hands and have suppressed vital
and material facts from this Authority. 'r'he correct facts are set out
in the succeeding paras of the pre.sent reply.

I'hat the originar ailottee(Ms. Divyana Gupta) had approached the
res^pondent and expressed an interest in booking an apartment in
the residentiar group housing corony deveroped by the respondent
and bool<ed thc unit i, question, bearing nurnber c_243,24tr,Floor.,
1'ower-c admeasuring 1565 sq. ft. [tentative area] situated in the
project developed by the Resplond"nt, known as ,,The peaceful
FIomes" in revenue estate of viilage parra, sector 70A. That the
original allottee vide ;rpprication form appriecr to the respo,de,t
for provisional alrotment of the unit bearing numb er c-243in thc
said project

That the saicl unit ailotted to the originar ailottee was provisionar
and subject to change as was categoricalry agreed between ilrc
parties. That the relevant clauses of the of the Application Form are
reiterated as under:

1' The Applicant hars,applied for the provisional allotrnent of a unit (the ,,t)nit,,)
in the Proiect and clearly understancls that tlte ctlloLntent of the lJnit by tht,contpany shall be ptrrely provisionctt till .such time that the l.lniL IJuyer,sAgreement, in the J'orntat prescribed by the comptany, is executed betweenthe Company and the Appiicant.

13' The company is in the process of developing the project in accordancewiththe tentative layout 
.and buitiings plansl which have been seen by theApplicant. [{owever, if any arterations, revisions, motdifications or changiesore recluired in the rayout prans, buitding ltrctns anrr/or drawings, wrtetherby GovernntenL,.DG7Cp or any other competent 

'tatutory authority(ies) ,t.due to technicar reasons or o'therwise required by the company in the best.interest of the project, the Appricant shail hav, ,i oilrrrion to the same and

iii,

iv.

Complaint no.7934 of Z02Z
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shall abide by such changes, alterations, modifications etc, and shatt futtysupport and cooperate with the company in this matter, The AppriccrnLlurther undcrstancrs and agrees tiit oirnorgn ,rrry"rir"u^pt sha, be madeby the company to adhere tr;i; ;;r"r: tocation, p;r;;;;;ix and super areaof the [Jnit, however, in the event iho, ,hr* is any change in the llnit,slocation or product mix or variation in its size to the ,rirnt olslk at the timeof linal measuremen!, 
.the App,icant sha, accept the seme and theapplicable pr'c or the sare coniiiriiion ogreed heiein or other charges, asthe case may be, shct, eithe, t,i iryr"ite or re/uncrobre in proportiort to sucrtvariation wiLhout any interest ihereort ancr n, other [hi*, whaLsoevet,rnonetary or otherwise shail rie against the company in any mannerwhatsoever by the Appticant.

V. That thet.eafter, buyer,s agreement dated OB.O7.ZO14was
between trre o.rgi.ar ailottee a,d thc reslrondent.

r executed

The saicl
agreement was endorsed in favour of the comprainant. That
pursuant to the execution

allottees approached the

of the buyer's agreement, the original
respondent in order to substitute her

allotment rights in the saicr unit in favor of trre comprainant.
Furthermore, the conrprainant had arso sent the lefter dateci
1-4'11"20L4 on the same rines requesting the respondent to
substitute the name of the originar ailottee with the comprainant.
Moreover, the comprainant undertakc to abicrc by the terms ancr
co.rditiors as crctairccl in the apprication forrn, buyer,s agreement.
That the copy of the substitution Ietters datecl
the complainant and original allottee for

1. 4.1,1..201 4 issued by

substitution of the

vi.

allotment rights of the original ailottce in favor of the comprainant.
It is pertinent to mention that the co,rplainant further execrted an
affidavit dated 1,4.Lr.201,4 and an indemnity cum undertaking
dated 14'1'1.201.4 whereby comprainant had consciously and
voluntarily declar-ed and affirmed that they would be bound by all
the terms and concritior-rs of the provisional ailotment in favor of thc

Complaint no.Z934 of Z0ZZ
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original allottee' It was further declared by the comprainant that
having bcen substituted in the place of the original allottee, they arenot entitred to any compensation for deray , if any,in derive ry ofpossession of the unit in question or any rebate under a scheme or
otherwise or any other discount, by whatever name cailed, from the
respondcnt' sirnilarly, the original arllottec had arso executed a.arfidavit and i.demnity cum undertaking on the same rines.
Furthermore, the responde't, a_t the time of endorsement of the
unit in question in their favor, had specificaily indicated to thecomptainr,,rffrpp.ir.a ;.;';, J,r" rcrms and conditions ofthe agreeme,t. It is submittecr that the comprainant prior

h ,f substitution of the said unifi had conducted extensive ancl
inclependenr enquiries regarding rhe project and ,,;;, onry after
tlte complaittant was fully satisfied with regard to all aspects of thc
project, i.cruding but .ot rimited to the capacity of the respondent
to undertake deveropment of the same, that the comprainant took
a' independent and informed decision to purchase the unit, un_
influcnccd i, any manner by the re.spondent. The comprainanL
cotlsciously ancl willfully opted {or thc construction linked payrnent
plan as per their choice for remittance of the sale consideration for
the unit in question and further represented to the respondent that
tliey sharr renrit every instarrrnent on timc a.s per the payrnent
schedule' That the re.spondent had no reasor-l to suspect bo,afide of
the complainant' rhat it is submitted that an application form dated
13.11.2014'was executed by the comprainant. The comprainant
have illtentionally clistortecl the real ancl trLre facts and have filecl
the present colnplaint in order to haras:^ the respondent and mount

CornplainI no.7934 of Z0Z2
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undue pressure upon it' it is submitted that the filing of the present
complaint is nothing but an abuse of the process of law. r.hat jn the
manner as aforesaid, trre comprainant stepped into the shoes of the
original allottee.

vii' That in the present case, the comprainant faired to abide by the
tcrms and conditions of the buyer'.s agreerncnt and defaurtecr i.remitti.g timely instarments. 1'hat the respondent was
constrained to issue payment reminder letters to the complainant.
The respondent had categorically notified the complainant that
trrey hacl crefar-rrted in remittance of thc amount.s ciue and payabre.
by thern. It was further conveyed by the respondent to the
conrprainant that in the event of fairure to remit the amounts
mentioned in the said reminders, the re.spondent wourd be
coltstraitlccl to cancel thc provisional allotment of the unit i.
question' It is submitted that the rights anci obligations of the
comprainant a.s well as the respondent are completely and entirely
determined by the covenants incorporatecr in the buyer,s
agl'eenlent which continue to be bincling utr)or-l the parties thereto
with fr"ril force and effect. crause B of the buyer,s agreement
provides that the allottee agrees:that time is essence with respect
to ciue performance by the allottee of all the obligations unae. thi,
agreenre.t ancr more spccir.icaily [inrery payment of sarc
consideration ard other charges, deposits and amounts payable by
the allottee as per this agreement and/or as demanded by the
contpany from time to time.

viii' Thc cor,plainant was obligated to makr: payrnents against the saicr
unit. as is evident from the payment pran annexure v of the

Complaint no.7934 of Z0ZZ
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ix.

agreement, the total cost of the unit fexclusive of the stamp duty

arrd other charges) was Rs. 1 ,1,4.,94,sl0 /-. That the tinrely

remittance of the installments was required to be made as per the

stages of payment agreed to in the payment plan. That, moreover,

it was the obligation of the complainant to rnake the payments

against tl-re said unit. 'l'hat as per clause 5 of the agreement, thc

allottee agrees to pay the remaining total price of the unit as

prescribed in payment plan with this agreement as may be

demanded by the company within the time ancl in manner specified

therein. Moreovcr, it needs to be categorically notcd thattime is of'

essence with respect to the performance by the allottees of all the

obligations and more specifically timely payment of sale

consideration and other charges, deposits and amounts payable by

thc allottce, as per clausc B of the agrecmcnt.

That however, in breach of the contract conditions, the complainant

has been in constant default in making the payments. 'r'he

Respondent has issued various demand letter, reminders of first,

sccond and third instance and final notices fronr zTls to 2018. 'l'hc

Hon'ble Suprernc court noted in case saradmani Kandappan and

Ors. vs S. Rajalakshmi &Ors. decided on O4.O7.ZO1,L,

MANU/S c/0777 /Z}LL= (zoLL) Lzscc 18 held thar the payments

at'e to be paid by the purchascr in a tinrc bourrc-l rranner as per tl-rc

agreed paymetrt plan and if he fails to do so then the seller shall not

be obligated to perform its reciprocal obligations and the contract

shall be voidable at the option of the seller alone and not the

purchascr.

Complaint no.7934 of 20ZZ
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That the comprainant by firing the present compraint and by takingsuch baseres.s a,d untenabre preas is just trying to concear trrcmateriar facts in order to somehow cover up their own wrong.s,delays ancl latches and to wriggre out of their contractual
obligatio,s by concocting farse and frivorous story. Despite a, thegoodwi' gc'sturcs extencrecr by trre llesponcrert, the comprainarI
are trying to ilregar extract benefits from the Respondent anci their
main aim is to cause wrongfurgain to themserves and wrongfur lossto the Ilespondent from time,rto time. Therefore, the present
conrprai,t i.s firecr witrr grave iilegarities ard n.u 

"rrrrisdiction a,crthe same is riabre to be dismissed at the very outset and trre
complainanr sha, be dire*ed to rit. pr.ru. 

": 
compraint before

the civil court for any dispute arises f.;, ,n. o*...ment.

Cornplainr no.7924 of 20ZZ

xi. T'at thc raw of equity and jLrstice carnof arow sr_rch comprainant tr.r
rcap benefits of such opportunistic attitude and wiil strive fbr.
balance of rights of both the parties at dispute. That this authority
shoulcl not ailow the comprainant to misread,r-,. ar,nority and to
misuse rear estate [rcguration ancr dcvelop,entJ act, 2016 for.
harassing the bu,der. That despite the utter fairure of thc
complainant in fulfiiling the obrigations, the respondent has arways
showed exemplary conduct. that it is further submitted that despite
there bei,g a ,umbcr of dcfa,rters in thc project, the respondenL
itself infused f,ncrs irto the project and has dirigentry developed the
project in question. the respondent had appried for occupation
certificate on 1u.03.2019. occupation certificate was thereafter
issued in favour of thc respondc,t ciateci 29.r0.2019. It is pertine.r
to note that oucc an application for grant of occupation certificate
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Complaint no.7934 of Z0ZZ
ARER,,

is submitted for approval in the office of the concerned statutory
ar-rtltority, the respondcnt ceases to havc any control over the sarnc.

The grant of sanction of the occupation certificate is the prerogativc

of the concerned statutory authority over which the respondent

cannot exercise any influence. as far as the respondent is

collccrllcd, it has diligcntly and sinccrciy pLrrsued the matter witS
the concerned slatutory authority for obtaining of the occupatiop

certificate. No fault or lapse can be attributed to the respondent in
the facts and circumstances of the case. l'herefore, the time periocl

utilized by the statutory authority to granI occupation certificatr: tg

the respondent is necessarily required to be excluded from

cotllputation of the time period utilized for implementation and

development of the project.

xii' l'hat it is subnritted that pursuant to thc issuancc of the occlrpatiorr

certificate, the respondent sent an intimation of occupation

certificate letter dated 30.O7.zOLg intimating the complainant

about the receipt of the occupation certificate and initiation of the

process of offcr of ltossession. That the comltlainant was offcrerl

possessiotl of the unit in question through letter of offer ol
possession dated 05.11.20L9. The complainant was called upon to

remit balance payment including delayed payment charges ancl to

cor]]pletc tlte necessetry fornr:rlities/docr.rmentation necessary lo r.

handover of the unit in question to the complainant. That the copy

of the offer of possession dated 0s.1,r.z0|g. However, the

complainant approached the respondent with request for payment

of compensation for thc allcgcd delay in utter disregard of thc

terms and conditions of the buyer's agreemcnt. the respondent
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explained to the complainant that they are not entitled to any

compensation in terms of the buyer's agreement on account of
default in timely renrittance of installments as per schedule of
payment incorporated in the buyer's agreement. The respondent

earnestly requested the complainant to obtain possession of the

unit in question and to further complete all the formalities

regarding delivery of possession. Ilowever', the complainant did not

pay any heed to the legitimate, just and fair requests of the

respondent and threatened the respondent with institution of
unwarranted litigation. Without prejuclice, as a goodwill gesturc,

the respondent waived off the delay interest charges amounting to

Rs. 1,97,5 01.32 /- and even credited an amount of lls. 3,73,600 /- as

compensation to the complainant.

xiii. That it is pertinent to mention that an intimation of stamp dut.y

charges ar-rd registration charges lettcr datcd 01.1,r.zo1g was

issued to the Complainant requesting them to remit the applicable

stamp duty charges but all requests of the Respondent fell on cleaf

ears of the Complainant. '[hat the copy of the intimation of stanrlt

duty charges and registration charges letter dated 08.11.2019. l'hat

the Complainant did not have adequate funds to remit the balance

payments requisite for obtaining possession in terms of the Buyer's

Agreement and consequently in order to ncedlessly linger on thc

nlettter, the Complaitratrt rel'r'ained from obtaining possession of the

unit in question. I'he complainant needlessly avoided the

coinpleticln of the transaction with the intent of evading the

conseqLlcnccs enunrerated in the buycr's agreement. It is further'

strbmitted that the respondent even issued handover intim;rtiorr

Conrplaint no.7934 of 20ZZ
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letters, possession reminders to the complainant in order to
handover the possession of the said unit, on the contrary, thc

complainant didn't gave any heed to the legitimate requests of the

respondent. that the copy of the handover intimation letters,

possession reminders. Therefore, there is no equity in favour of the

cor-nplainant. without admitting or acl<r-rowleclging in any mannel-

the tn-rth or correctness of the frivolous allegations leveled by the

complainant and without prejudice to the contentions of the

respondent, it is submitted that the alleged interest frivolously ancl

falsely sought lly thc complainant is illcgal anc] bereft of logic. 'f he

cotrplainant are not entitled to contend that they are entitled for

any sort of delayed possession charges even after receipt of offer

for possession within stipulated time. the complainant has

cousciottsly and rnaliciously rcfrainecl frorn obtaining possession of

thc unit in qucstion. Consequently, the complainant is liable for the

coltsequences including holding charges, as enumerated in the

buyer's agreement, for not obtaining possession.

xiv. That thcreafter, the complainant approachcd the respondent fol

tal<ing tlie possession of the said unit in qucstion. That an

inclemnity cum undertaking for taking the possession of the said

urtit dated 03.02.2021 was executed by the complainant. That the

copy of the indernnity cum undertaking clatcd 03.02.2021. Thcrcto,

a unit handover letter dated 1,3.02.2021 was executed by the

complainant, specifically and expressly agreeing that the liabilities

and obligations of the respondent as enumerated in the allotment

lctter or thc buyer's agrcemclrt stand satisficd. the complainanl

have inlentioually distorted the real and true facts in order to

Complaint no.7934 of 2022
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xv.

generate an impression that the respondent has reneged from its

commitments. No cause of action has arisen or subsists in favor- of

the complainant to institute or prosecute the instant complaint.'f he

complainant has preferred the instant complaint on absolutely

false and extraneous grounds in order to needlessly victimize and

harrass the rcspondent.

That it is pertinent to mention that after execution of the unit

handover letter datecl 1,3.02.2021- between the complainant ancl

the respondent and even after obtaining the possession of the unit

in question by the cornplainant, the conrplainant is left with no

right, entitlement or claim against the respondent. It needs to be

highlighted that respondent has further approached rhe

complainant on number of occasions in order to execute the

conveyatrce deecl in respect of the unit in qucstion but to no avail.

That the execution of the conveyance deed was delayed on onc

prctext or the other. that the respondent has fulfilled all its
obligations and no right or liability can be asserted by the

complainant against the respondent.'fhe contentions advanced by

the complainant in the false and frivolous complaint are barred by

estoppel.

xvi. That, without admitting or acknowledging the truth or legality of

the allegations advarrce d by the Complainant and without prejuclice

to the contentions of the llespondent, it is respectfully submitted

that the provisions of the act are not retrospective in nature. In the

year,2012 on the directions of the Hon'ble Supreme Court of India,

thc rnining activities ol'minor minerals [which includes sancl) was

regr"rlated. The FIon'ble Supreme Court directed framing of modern

Complaint no.7934 of 2022
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mineral concession rules. Reference in this regarcl may be hacl to

the judgrnent of "Deepak l(umar v. state of Haryana, (20lz) 4

scc 629". l'he competent authorities took substantial time in
framing the rules and in the process the availability of building

materials including sand which was an important raw material fbr

developn-rcr-rt of the said Project becamc scarce. [iurther, the

Respondent was faced with certain other force majeure events

including but not limited to non-availability of raw material due to

various orders of l-lon'ble Punjab & I{aryana I{igh court ancl

National Grcen 'fribunal thereby regulatir-rg l-he nrining activities,

brick kilns, regulation of the construction and clevelopment

activities by the jurlicial authorities in NCI{ on account of the

environmental conditions, restrictions on usage of water, etc. It is

pertinen[ to statc that the National (irecn Tribunal in several c;rses

related to Punjab and Haryana had stayed mining operations

including in O.A :No. 171./201.3, wherein vide Order dated

2.11,.2015 mining activities by the newly allotted mining contracts

by the state. of llaryana was stayed on thc Yamuna Riverbed.'l'hesc

orclers infact inter-alia continued till the year 201U. Similar orders

staying the mining operations were also passed by the Hon'ble FIigh

Court ancl the National Green Tribunal in Punjab and LJttar Pradesh

as well.'flic stoplting ointining activity not ouly made procurentent

of material difficult but also raised the prices of sand/gravcl

exponentially. It was almost 2 years that the scarcity as detailed

aforesaid continued, despite which all efforts were made and

ntaterials were procurcd at 3-4 times thc rate and the construrctiorr

continued without shifting any extra burden to the customer. 'l'he
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time taken by the Respondent to develop the project is the usual

time tal<en to dcvelop a project of sucli a large scale Irurther, thc

parties have agreed that in the event of delay, the Allottee shall be

entitled to compensation on the amounts paid by the allottee,

which shall be adjusted at the time of handing over of

possessior-r/execution of'conveyance decd subject to the allottec

not being in default under any of the terms of the agreement.

xvii. That it is submitted that the respondent has acted strictly in

accordance with the terms and conditions of the agreement

between the parl-ies, 'fhere is no default or lirpse on the part of thc

respondent. the allegations made in the complaint inter-alia that

the respondent has failed to comply with the obligations under the

agreement are bad in law. On the contrary, it is the complainant

who are in clear breach of the terms of thc agreement by not

remitting the outstanding amount of the said unit in questior-r

the stipulated time and by not coming forward to executc

the conveyance deed of the said unit in question within the agreed

time. that tl-rc respondent has duly fulfilicd its obligations undet' thc

buyer's agreement. There is no default or lapse in so far as the

respondent is concerned. The allegations leveled by the

complainant is totally baseless. 'l'hus, it is most respectftrlly

submitted that tl"re present complaint deserves to be dismisseci aL

the very threshold.

6. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. I'lence, the complaint can

Complaint no.7934 of 2022
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be decided on the basis of these undisputed documents and
submission made by the parties.

E. furisdiction of the authority
7 ' l'he authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present compraint for the reasons given
below:

E.I Territorial jurisdiction

B' As per norification no. r/gz/zoL7-rrcp dated 1,4.r2.2017 issued by
'fown and country Planning Department, Flaryana the jurisdiction of
Ileal Iistate Regulatory Authority, Gurugram shall be entire Gurugram
District fo| all purpose with offices situated in Gurugram. In t5e
present case, the proiect in question is situated within the planning
al'ea of Gurttgram District, therefore this authority has complete
territorial jurisdiction to dear with the present compraint.

E.ll Subject-matter jurisdiction

9' Section 11ta)ta) of the Act provides rhat the promoter shall be
resporsible to the alrottee as per agreement for sare, section r.1ta)ta)
is reproducecl as hereunder:

Sectiort l'l

ft) 7'he promoter shall-
(a) be responsible for all obligations, responsibilities and functionsunder the provisions of this Act or'the rures and rigurations

made thereunder or to the auottees as per the agreement forsale, or to the ossociaLion of ailottees, rtihu cctse may be, till the
conveyarce of ail the aparLments, proLs or buircrings, as the cqse
may be, to the allottees, or the common areas to the association
of ollottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:
3a(fl of the Act provides to ensure compliance of the obligations casLupon the pron"toLers, the ollottees and the riat estoLe crllents under this AcLand tlte rttles ond regulctLions ntacle Ll-tereuncler.

Page21 of36
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10. So, in view of the provisions of the Act of 201,6 quoted above, the
authority has complcte jurisdiction to dccicle the complaint regardi,g
non-compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage

F. F'indings on the objections raised by the r.esponclent.

L1,. Objections raised by the respondent.

', :,1'
Ir'l objection regarding maintainability of complaint on account

of complainant being investor.

12. The respondent tool< a stand that the complainant is investors and not
consunlers and therefore, they are not entitled to the protection of the
Act and thereby not entitled to file the complaint under section 31 of
the Act. Ilowever, it is pertinerrt to note that any aggrieved person can

flle a complaint against tlte promoter if he contravenes or violates any

pt'ovisions of the Act or rules or regulations made thereunder. Upon

careful perusal of all the terms and conditions of the allotment letter,

il is revealed that the complainant is buycr's, ;rncl have paid a total

price of 11s.1,,07,34,852/- to the promoter towards purchase of a unit
in its project. At this stage, it is important to stress upon the definition
oI tertrl allottee under the Act, the same is reproduced below for ready

reference:

"2(cl) "alloLtee" in relotion to a real estate project meons the person to
whom a plot, apartment or building, as the case may be, has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by the
prontoter, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not include o persol
to whom suclt plot, opartment or buircling, as the cose ntay be, is given on
rent;"

Complainr no.7934 of 2022
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13. ln view of the above-mentioned definition of "allottee" as well as all the

terms and conditions of the bnyer's agreement executed between

promoter and complainant, it is crystal clear that the complainant is

allottee[s) as the subject unit was allotted to them by the promoter.
'f he concept of investor is not defined or referred to in the Act. As per

the definition given under section 2 of the Act, therr: will be "promoter"

and "allottee" and thcre cannot be a party having a status of "invcstor".
'f hus, the contention of the promoter that the allottee being investor

are not entitled to protection of this Act also stands rejected,

F.ll obiection regarding iurisdiction of authority w.r.t. buyer's
agreement executed pri<lr to coming into firrce of the Act.

14'. 0ne of the contentions of the respondent is that the authority is deprived

of the jurisdiction to go into the interpretation o(, or rights of the parties

inter-se in accordance with the buyer's agreement executed between

the parties.'l'he respondent further submitted that the provisions of the

Act are not retrospective in nature and the provisions of the Act cannot

utrdo or modify the terms of buyer's agreement duly executed prior to

coming into effect of the Act.

15. The authority is of the view that the Act nowhere provides, nor can be

so construed, that all previous agreements will be re-written after

coming into force of the Act. Therefore, the provisions of the Act, rules

ancl agreement have to be read and interpreted harmoniously.

Flowever, if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, then that situation

will be dealt with in accordance with the Act and the rules after the date

of coming into force of the Act and the rulers. Nr-rnrerous provisions ot'

Page 23 of 36



HARERTt

ffiGURUGI?AM

the Act save the provisions of the agreements made between the buyers

and sellers. 'fhe said cotrtention has beetr upheld in the landmarl<

judgnrent of hon'ble Bombay l{igh court in Neelkamal Realtors
suburhan Pvt. Ltd, vs. Itol and others, (w.p z7s7 of 2017) which
provides as under:

"LL9. Under the provisions of Section 18, the ctelay in hanciing over
the possession woulcl be counted lrom the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. I[nder the provisions of REIIA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4, The RERA does not
conLemplate rewriting of contract between the ftat purchaser ancl
tlte prontoter..,..
122. we have already discussed that above stated provisions of the
REIlyl are not retrospective in nature. T'hey may to some extent be
having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be chollenged.
T'he Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law cqn be even framed to affecL
subsisting / existingl contractual rights beLween the parties in the
larger public interest. We do not have any doubt in our mind that the
REIA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports."

Complaint no.7934 of 2022

16. Also, in appeal no. 173 of 201,9 titled as Magic Eye Developer pvt. Ltd.
vs, Ishwer singh Dahiya dated 1,7.12.2019, the Haryana lleal Estate

Appellate'fribunal has observed-

"34. Thus, l<eepinpl in view our aforesaid discussion, we qre of the
considerecl opinion thot the provisiorts oJ Lhe Act are quasi
retroactive to sorne extent in operation and will be applicable to tlrc
agreements {or sale entered into even prior to coming into operation
qf the Actwhere the transaction are still in the process of completion.
Llence in case of delay in the offer/delivery of possession as per the
ternts and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the
reasorroblc rote of interesL os provicled in llule 15 of the rules artcl
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one sided, unfair and unreasonable rate of compensation mentioned
in the agreement for sale is liable to be ignored.,,

'fhe agreetnetlts are sacrosanct save ancl cxccpt for the provisions whicl-r

have been abrogated by the Act itself. fiurther, it is noted that the buyer's

agreements have been executed in the manner that there is no scope left

to the allottee to negotiate any of the clauses contained therein.
'f lterefore, the authority is of the view that the cl'rarges Jrayablc unck:r

various heads shall be payable as per the agreed terms and conditions

o{'the buyer's agreement subject to the condition that the same are in

accordance with the plans/permissions approved by the respective

clcparttuents/competent authorities and are not in contravention of thc

Act anci are not unreasonable or exorbitant in nature.

F'.lll whether a subsequent allottee who had executed an
indemnity cum undertaking with waiver clause is entitled to
claim delay possession charges.

'fltc rcspotrdcnt subtnitted that complainant cxccuted various transle r

clocuments including indemnity cum undertaking in terms of which the

complainant agrees and undertook to be bound by the buyer's

agreement and also admitted that they shall not be entitled to any

compensation in the event delay in delivering thc possession. Thcrelitre,

the cornplainant is not entitled to any compensation.

19. The Authority has comprehensively decided this issue in CR/4037/2019

titled as Vqrun Gupta Vs Emaar MGF Land Limitedwherein the

arrthority has observes as under:
"T'he authoriLy holds that irrespective of the execution of the
alfidavit/undertaking by the complainants/subsequent allottees at
the time of transfer of the unit in their name as allottee in place of the
original allottees in the record of the promoter does not disentitle
them from claiming the delay possession charges in case there occurs
uny delay in clelivering the possession of the unit beyoncl tlrc due date
of delivery ofpossession us prontised even ctfter execution of un
i n d e m n i ty - c u nt - u n cl e r ta k i n 9. "

Complaint no.7934 of 2022

17.

18.
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Thus, in view of the above the objections raised by the respondent stands
rejected.

G. Findings on the relief sought by the complainant.
G'l Direct the respondent/builder to pay delay possession charges and

not to charge monthly maintenance charges, excess vAT
deductions and holding charges without handing over physical

possession and the same shall be deducted/waived off as the

complainant should not be made liable to pay any of such arbitrary
charges.

G'll Direct the respondent/builder to execute the conveyance deed

without prejr"rclice to any of the legal rights of the complainalt.

20. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of theAct. Sec. 1B(1) proviso reads as uncler,

"Section 1B: - Return of amount and compensation

1B(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, -

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the prontoter, interest for every
month of delay, till the handing over of the possession, at such rate
as mqy be prescribed." 

: . :, .,,

21. Clause 11 of the buyer's agreement provides for time period for handing

over of possession and is reproduced below:

11.. POSSESSION
(q) Schedule for pos.sessi ort of the Unit

Subiect to Force lr4ojeure, as defined herein and further subject to
the Allottee not being in default under ony part of this Agreement
including not limited to the timely payment of the Total Price and
also sttbiect to the Allottee having complied with allformalities or
docuntetttation prescribed by the compony, the Company
endeavours Lo hctnclover the posse.sslon of the Ilnit to the Allottee
within a period of 36 monthsfromthe date of commencementof
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construction of the project, which shall mean the date of
commencement of the excavation work of the Project l,and and this
date shall be duly communicatecl to Lhe AllctLtee, The Allottee
further agrees ancl understands that the company shall additionaly
be entitled tct a period of 6 months after the expiry of the said
commitment period for any contingencies or delay in
construction _ including for obtaining the occupation
certificate of the project from the Government Authorities.

At the outset, it is relcvant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement, ancl the complainant not

bcing in default under any provisions of this agreement and compliapce

with all provisiot-ts, forrnalities and docunrentation as prescribecl by the

promoter. 'fhe drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavily loaded in

favour of the promoter atrcl against the allottcc that even a single clefar.rlt

by the allottee in t'ulfilling fonnalities ancl riocumentations etc. ;rs
prescribed by the promoter may make the possession clause irrelevant

for the purpose of allottee and the commitment time period for handing

over possession Ioses its meaning. 'l'he incorporation of such clause ir-r

the br"ryer's agrcentcnt by the promoter is just to evade the liability

towards timely delivery of subject unit and to deprive the allottees of

tlleir right accruing after delay in possession.'Ihis is just to comment as

to how the builder has misr-tsed his dominant position and draftecl such

nlischievous clause in tl-re agreelxent and the allottee is left lvith no

olrtion but to sign on the dotted lines.

Due date of possession and admissibility of grace period: 'l'he

promoter has proposed to hand o\/er the posscssion of the said gnit

within 36 [thirty-six) frotrt the date of commcnccment of constr"uctiorr

23.
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of the project, and further provided in agreement that promoter shall be
cntitled to a grace period of 6 months after the expiry of the saicl
commitment period for any contingencies or clelay in construction
including for obtaining the occupation certificate of the project from the
Government Authorities. The period of 36 months expired on
1,0'1,1.201,7 (calculating from the crate of excavatior"r i.e. 10.05.2014J. .r.he

said grace period i.s allowecl in terms of order dated 08.05.2023 passed
by the l{on'ble Appellate Tribunal in Appeal No. 4s3 of z0zz tilted as
Emaar MGF Lamd Limited vs Babia Tiwari and yogesh Tiwari
wherein it has bcetl held that if thc allottce wishcs to continue with thc
p|oject, he accepts the term of the agreement regarcling grace period of
three months for applying and obtaining the occupation certificate. 'l'he

relevant portion of the order dated 08.05.2023, is reproduced as under:-
"As per aforesaid clause of the ctgreement, po.ssessroir of the unit was to
be delivered within 24. ntontlts front the crate of ixecution of the
agreement i.e. by 07.03.2014. As per the above said clause 11(a) oltnu
agreement, a groce period of 3 months for obtaining occupation
certificate etc. has been provided, T'he p,erusal of the 1ccu'pation
certificate dated 11.L1.20z0 praced at page no. 31z of the pape'r book
reveals that the appellant-promoter has appliect for grant of \icupation
certificcrte on 21.07.2020 which wos ultimately granLecl on 1 t.tl,iozo. tt
is a1.so well l<nown that it tal<es Lime to apply uncl obtain 1ccupation
certificote Jrom the concerned authority. As per section 18 of thi Act, iJ-
the project of the promoter is delayed and if the allottee wishes to
withdrqw then he has the option to withdraw from the project and seek
reJlnd of the amount or if the allottee does not intend to withdraw from
the proiect and wishes to continue with the project, the ctllottee is to be
poid interest by the promoterJbr each ntonth ctf the ctelay. ln our gpinion
if the allotLee wishe:s to continue wiLh Lhe project, he occepts the t'erm ol
tlte agreenlent regarding groce period of three months fit:r applying ancl
obLaining the occupation certificate. So, in view of the 

'ibivi 
said

circumstances, the appellant-promoter is entitled to avail the grace
period so provided in the agreementfor applying and obtainiig the
occupation certificate. T'hus, with inclusion of grace period of 3 months
os per the provisions in clause L-t (a) rrf the a.qreentertt, the totcr!
cotnpletion period ltecotnes 27 ntonths.'l'hus, the cluc clcrte ctf delivery of
po.ssessron conles ctut to 07,0o.2014."
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'fherefore, in view of the above judgement and considering the
provisions of the Act, the authority is of tl-re view that, the promoter is
entitled to avail the grace pcriod so provided in the agreement for
applying and obtaining the occupation certificate. Therefore, the due

date of handing over of possession comes out to be 1,0,1,r.201,7

including grace period of 6 months.

Admissibility of delay possession charges at prescribed rate of
interest: 'Ihe complainant is seeking delay possession charges at tl"re
prescribed rate. Proviso to section 1B provides that where an allottee

docs not intend to withdraw from the project, hc shall be paid, by the

promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribecl

runder rule 15 of the rules, Rule 15 has been reproduced as under:

Rute L5. Prescribed rate of interest- [Proviso to section 1.2, section LB
ancl sttb-section @.) and subsection (7) of section l9l
(1) F'or the purpose of proviso to section L2; section Lg; and sub-

sections @) and (7) of section L9, the "interest at the rate
prescribed" shall be the State Bank of tndia highest marginol cost
of lending rate +20/0.:

Provided thot in case the State Banl< of Inclia marginal cost of
lending rate (MCLll) is not in use, it shalt be replaced by such
benchtnqrk lending rates which the state Bank of India may fix
from time to time for lending to the general public.

'fhe legislature in its wisdom in the subordinate legislation under rule

15 of the rules has determined the prescribed rate of interest. TI-re rate

of interest so detertninecl by thc lcgislatur'e, is rcusonable and if the saicl

rule is followed to award the interest, it will ensure uniform practice in

all the cases.

consequently, as per website of the State Bank of India i.e.,

Itt"tp.t;l/s-!2i,c-o,in, ttre marginal cost of lending rate Iin short, MC[,R) iis

26.

27.
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on date i.e., 20.1,2.2024 is 9.1.00/0. Accordingry, the prescribed rate of
interest wilr be marginal cost of rending ratc +20/oi.e., 1 r.r0%.

28' Rate of interest to be paid by the comprainant in case of delay in
making payments- The definition of term 'interest' as defined under
section Z(za) of the Act provides that the rate of interest chargeable
from the allottec by the promoter, in case of defaLrlt, shall be equal to thc
rate of interest which thc promoter shall be liable to pay the allottee, in
case of defaurt. 'r'he rerevant sectjon is reproduced berow:

"(za) "interest" meens the rates iyinteresit payable by the promoter or theallottee, as the case may be.
Ilxplanation. _l:or the purpose of this clause_.(i) the rate of interest chargeable from the ctllotLee by the promoter,,::o:r.o/ d,efi.u.lt, sh,oil be equa! to the rate of inierest'which the

()ri;T;tr;tx'li:,:;';;!i!ff ;!li,zij":!i,f ;:,iff ,i:{:;!;,,i!,,rj"*
the date the promoter received the amount or any pirt ihereof tiil
i2;l;:;'!;:oi;l;i!,!,illii,i:,;;i[J:,i",,1::;i'*,^;;*r;
shail be Ji?.y .the_ 

date the ailottei creyautts in paymeit to lte
promoLer till the date it is paicl;,, 

,

29' 'f herefore, interest on the delay payments from the complainant shall be
chargecl at the prescribed rate i.e., 1 1,.LOo/oby the respondent/ promoter
which is the same as is bcing grantecl to the complainant in casc of
clelayed possession charges.

30' On cort.sideration of the documents available on record and submissions
nlade by the parties regarding contravention as per provisions of the
Act, tl-rc authority is satisfied that the responclent is in contravention of
the section l"L[q)(a) of the Act by not hancling over possession by rhe
clue date as per the agreement dated 08.07.201,4. By virtue of clause
11(aJ of the buyer's agreement executed between the parties on
08'07 '2014, the possession of lhe subject flat was to be delivered wit5i,
a period of 36 months from the clate of conrnrencement of construction
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of the project. For the reason above, the due date of possession is to be

calculated from the commencement of construction of the particular

tower i.e., 10.05.20i4 and it is further provided in agreement that

promoter is entitled for a grace period of 6 months. As far as grace

period is concerned, the same is allowed for the reasons quoted above.

'lherefore, the due date of handing over possession comes out to be

10.11,.2017. Occupation certificate was grantcd by the concernecl

authority on 30.07.201,9 and thereafter, the possession of the subject

unit was offered to the complainant on 05.11,2019. Copies of the same

have been placed on record. The authority is of the considered view that

there is delay on the part of'the respondent to offcr physical possession

of the subject unit and it is failure on part of the promoter to fulfil its

obligations and responsibilities as per the buyer's agreement dated

08.07 .201,4 to hand over the possession within the stipulated period.

31. Section 19(10) of the Act obligates the allottce to take trlossession of the

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate was

granted by the competent authority on 30.07.2019. The respondent

offered the possession of the unit in qucstion to the complainant only ort

05.11-.2019 so it can be said that the complainant came to know about

the occupation certificate only upon the date of offer of possession.

'fherefore, in the interest of natural justice, the complainant should be

given 2 months' time frorn the date of offer of possession. Thcse 2

nronths' of reasonable time is being given to the complainant keeping in

rnind that even after intimation of possession practically they have to

arrange a lot of logistics and requisite documents including but not

lirnited to inspection of tl-re completely finisl-red unit but this is strbject
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to that the unit being handed over at the time of taking possession is in
habitabre condition. It is further crarified that the delay possession
charges shalr be payabre from the due date of possession i.e. 1 0.11..2017till the expiry of z months from the date of offer of possession
[05'1r'2019J which comes out ro be 05.01. 2oz'.rnterest on the deray
payments from the comprainant sha, be charged at the prescribed rate
i'c'' 11'100/o by the rcspondent/promoter which is the same as is being
granted to the complainant in cale of derayed possession charges as per
section 2(za) of the Act. ,

32' Accordingly' the non-compliance of the mandate contained in sectio,
11(4)[a) reacl with section 1B[1) of the Act on the part of the responderrt
is established' As such the complainant is entitled to delayed possession
ar prescribed rate of interest i.e. 1 1,.LOo/op.a. w.e.f. 10.11 .201,7til1 expiry
ol' 2 months from the date of offer of pos.session [05. 1,r.2019) which
comes out [o be 05'01"2020 as per provisions ol'section 1Bi1J of the Act
rcad with rule 15 of the rules.

33' Also, the amount of compensation already paid to the comprainant by
the respondent as deray compensation in terms of the buyer,s
agreelrent shall be adjusted towards clelay possession charges payablc.
by the promoter at the prescribed rate of interest to be paid by the
respondent as per the proviso to section 1Bt1l of the Act,

34.. Conveyance Deed

As per sectior-r 11(4)(0 ancl secrion l7(I) of the
promoter is under obligation to get the conveyance
favour of the complainant. Whereas as per section

Act of 20i,6, thc

deed executed in

t9(11) the Act of
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201,6, the allottee is also obligated to participate towards registration of
the conveyance deed of the unit in question.

A reference to the provisions of sec. 17 (l) ancl proviso is also must and
which provides as under:

"Section 77: - Transfer of titte
17(1)' The promoter shall execute a registered conveyance deed in

favour of the allottee alon,ctr with the undivided proportionate title
in the common qreas to the associaLiort of the allottees or the
competent authority, as the case may be, and hand over the
physical possession of the plot, apartment of building, as the case
may be, to the allottees and the common areas to the association
of the allottees or the competent authority, as the case may be, in
a real estate proiect, and the other title documents peitaining
thereto within specified period as per sancLioned plans as
provided under the local laws: Provided thaL, in the absence of any
local law, conveyonce deed in favour of the ollottee or the
association of the allottees or the competent authority, as the case
may be, under this section shall be carried out by the promoter
within three ntonths from date of issue of occupancy certificate,

'f lre respondent is under an obligation as per sectio tt 1,7 of Act to get thc

conveyance deed executed in favour of the complainant. 'f he

respondent is directed to get the conveyance deed executed within 3

nlonths from the date of this order on payment of stamp duty and

registration charges if not paid,

35. Monthly rnaintenance charges

'f he authority has decided this issue in the complaint bearing no.4031 of 2019
titled as Varun Gupta V/s Emaar MGF Land Ltd, wherein the authority has

held that the respondent is right in demanding nronthly maintenance char-qes

at the rates' prescribed in the builder buyer's agreement at the tirne of ofl"er ol,

possession. However, the respondent shall not demand the monthly

ntaintenance charges for more than one year from the allottee even in thosc
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cases wherein no specific clause has been prescribed in the agreement orwhere the MMc has been demanded for more than a year.
Keeping in view the facts above, the auth,riry dec*rs fit that the respo.dcrt isright in demanciing monthly maintenance charges at the rate prescribed
therein at the time of offer of possession in view of the judgement fsupraJ.I-lowever' the re'spondent shall not demand the monthly maintenance charges
for more than one (1J year from the allottec.

36. VAT
it is contendecl on behalf of the complainant that the respondent raised an
illegal and unjustified demands towards vAT. It is pleaded that the liability to
pay vAf is on the builder and not on thc allottee. Ilut the version ,f tirc
respondent is otherwise and took a plea that while booking the unit as well a.s
entering into the flat buyer's agreement, the ailottee agreed to pay a,y
tax/charges including any fresh incident of tax even if applicablc
rctrospectively' 1'he promoter shall charge VAT' from the allottees whe.e L'c
same was Ieviabre, at the appricabre rate, if they have not opted Ior
composition scheme' However, if composition scheme has been availeci ,o
VAr is leviable' Irurther, the promoter shall charge actual VAT from tSc
allottees/prospective buyers paicl by the promoter to the co.ccrr.cj
department/authority on pro rata basis i.e. depending upon the area of the l.lat
allottecl to the complainant vis-a-vis total area of the particular project,
Ilowever' the complainantfsJ woulcl also be entitled to proof of such paynre,ts
to the concernecl department along with a computation proportionatc Lo trrc
to the allotted unit before making payment under the aforesaid heads.

37. tlolding charges

'l'he authority has decided this in the complaint bearing no. 4031 of z0 t 9
titled as varun Gupta v/s Ernaar MGF' Land Ltd. whcrein the author.ity iras

Page 34 of36



Complainr no.7934 of Z0Zz

H.

38.

he'ld that the respondent is not entitled to claim holding charges from thecomplainant/alrottee at any point of time even after being part of the buy,.,sagreemelrt as per law settled by llon'ble suprerne court in civil appcal nrs.3864-3889 /2020 decided on 14'1'2.2020.Therefore, the respondent shap notbe e,titlecl to any holding charges though it would be entitled to interest forthe period the payment is delayed.
Directions of the authority
I{ence' the authority hereby passes this orcler and issue the followirg
clirections uncler section 37 of the Aitio ensure compliance of obrigations c;rst
upon the promoter as per

section 3a@:

the function entrusted to the authority uncler

ii.

1'hc respondent is directed to pay the interest at the prescribed rate j.e.
11''1'00/o per annurn for every month of delay on the amount paid by thc
complairtant from due datc of pos.session i.c. 10.05.2017 till 05.01 ..2t),,a0
i'e' expiry of 2 months from the date of offer of possession [05. 71.20 rg).
l'hc arrears of interest'accrued so far shall be paid to the complaina,t
within 90 days from the date of this order as per rure 1 6(2) ofthe rurcs.
'l'he respotlclent is clirected to pay arrears of'interest accruecl within ,)0
days from the date of order of this order as per rure 1.6(2J of the rules and
thereafter monthr| puyr.nt of interest be paid ti1 date of handing over
of possession shall be paid on or before the 1Otr, of each succecclirg
nronth.

'l'he responcletlt shall not charge anything from the complainant which is
ttot the part of the buyer's agreement. The respondent is also not entitlccl
to claim holding charges from the complainant/ailottee at any point ol
tinie even afte| tleing Pa|t of the buyer's algrecrrent as per Iaw seltl,lcj r)),,

iii.
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hon'ble Supreme Court in civil appeal nos. 3864-ZBB9/2020 decided on
1 4.12.2020 .

iv' l'he complainant is directed to pay outstanding dues, if any, af,ter
adjustment of interest for the delayed period.

v' l'he rate of interest chargeable from the allottees by the promoter, in case
of default shail be charged at the prescribed rate i.e., 11,.1,0% by the
res^pondent/promoter which is the same rate of interest which trrc
promoter shall be liable to pay the allottees, in case of default i.e., tirc
delayed possession charfesissiper section z(za)of the Act.i :;1,,,r1 i,i .,1,,i

39' complaint as well as applications, if any, stands disposed off accordingly.

40. I.'ile be consigned to regis^try.

.i'

.l
r l: {'rrr* ttl,,*{

(Arun Kunrar)
Cha inr ra nI{aryana lLeal Ustate Rcgulatory Authorify, f;r.rg,.,,,,

Dated: Z0.1,Z.ZOZ4
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