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Hemali Sharma

R/o: B-154, Belvedere Tower, Cyber City,
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M /s Mascot Buildcon Pvt. Ltd. & 2
M /s Home Town Properties Pvt, Ly ;
Regd. office: 294 /1, Vishwakarm
Road New Delhi -110044
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CORAM: 3- " 4

Shri Vijay Kumar Gﬂ}-"-‘:’ll Member

APPEARANCE:
Shri Arun Kumar Khatana (Advecate) Complainant

Shri Harshit Batra [Aclvur.'ate] i | = Respondent

1. The present complaint haﬁ beert ﬁied hj.? the mmplamant Jallottee under section
31 of the Real Estate [Hegulanun -and:‘EJev&lep ment] Act, 2016 (in short, the Act)
read with rule 28 ut the Hawana Ru:._aL Estate [Regulatmn and Development)
Rules, 2017 (in short; the Rulas.} for violation of section 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities, and functions under the provisions of the Act or the
rules and regulations made there under or to the allottee as per the agreement
for sale executed inter-se them,

A.Unit and Project-related details:
2. The particulars of the project, the details of sale consideration, the amount paid

/A
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by the complainants, the date of proposed handing over of the possession, and

Complaint No. 1528 of 2021

the delay period, if any, have been detailed in the followin g tabular form:

S. Particulars Details
No.
1. Name and location of | "Oodles Skywalk”, Sector 83, Gurugram
the project
2 Unit no. G-116, Ground floor
[(As per BBA on page 23 of complaint)
3. Unit area admeasuring | 252,95 sq. ft,
(super area) As per BBA on page 23 of complaint)
4, Allotment Letter 14
it of reply)
8. Date of execution o '. 14
buyer's agreement ., | [Asfper BBﬂhun page 21 of complaint)
6. Possession Claase” 11883 T L\
F ) *“ i pa}ryﬁ mh' based on its present plans and
f T e&ﬁmrrfe.g E'EHEMEIEIE‘: te offer possession of said unit
to ,the..wﬂt.rea[s} Within 36 months (refer d. 37
abpvq_] of signing q,f this Agreement or within 36
: munr{g.r from the date of start of construction of
VA Bl L .mjd Buifdl whichever is later with u grece
L% p]‘-., i | péfm uf hs subject to force mdjeure events or
l'ff?-“ ﬂ"' wl| Gd L 'n' ar!;‘mammr
¥ Date  of start™. js;af‘ 26. 03«2[111
construction ! A‘E per Qemand letter dated 12.01.2018 on
mFAY fﬁ’ﬁ’i"@ﬁ*”
8. | Due date of possession | 01.10.2017
F=rarn [(Ialr:niq,ted as 36 months from date of
=1 Neexecution of BBA i.e, 01.10.2014 as the same
is later)
9, Sale consideration Rs.32,93,409/-
(As per BBA on page 23 of complaint]
10. |Amount paid by the Rs.35,46,174 /-
complainant (Rs.17,11,931/- paid before cancellation +
Rs. 18,34,243/- paid on revival of unit)
(As clarified by both the counsel during
proceedings dated 07.11.2024)
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11.

Reminder Letters

Complalint No. 1528 of 2021

21.02.2018, 20.03.2018

(Page 71-72 of reply)
05.05.2018, 25.05.2018, 30.06.2018
(Page 74-76 reply)

Final Reminder: 31.07.2018
(Page 77 of reply)

22.10.2018

(Page 79 of reply)

Final Reminder: 16.01.2019
[Page 80 of reply)

Final Opportunity: 30.05.2019
Page 81 of reply]

12, | Cancellation Letter

13. |Revival of unit A Bi02e
request of comp nt} [(FPage nf‘-ll? r:nmplamt}
B dated rﬁ-]fi ¥ 8 10\
'14. | Occupation certificate |- 26,1 ﬁ"
S A anpexe l“l’*.|:l written submissions filed by
[ thg_respnnd&nﬂ
15. ﬂfferul'pnssﬂssmn i | 151L2023
;’i - | | [ﬂ;s per D Emd for Dffer of Possession
L.ﬁ ‘A90 E / written submission by
on resp dénft]_
L ..,:_:;,-f'x

B.Facts of the cumplﬂmt.

3. The the cumplamante b ﬂkgg a
Sector 83, Gurugram I:g ﬁa}uzm

|:'I_'\-

th% project named "Oodles Skywalk” in
vanéeammmt of approx. Rs. 6.48Lacs to

the respondent hy;sub,:mt;:fng iquil;ariqﬁ ﬁnnp dt. 29.07.2013. As per terms

mentioned in the said applu:atlun form, the respundent had committed to offer

the possession of the unit to the complainant within 3 years from the date of

booking,.

4. Accordingly, the complainant was allotted a unit no. G-1 16, admeasuring 252.95

sq. ft. for a total sale consideration of Rs, 32.93 Lacs. At the time of applying for

the unit, it was informed to the complainant by the respondent that it had the

complete right, title and authorization on the project, land and also had the

requisite sanctions and approvals from the relevant authorities to undertake

A
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such construction. It was further informed that the project will be completed
within a period of 36 months from the date of booking and the complainant will
be handed over possession of the unit in question within the said time period.
It was on the basis of such representations that the complainant had booked the
unit and had paid the above said booking amount.

5. After the booking of the unit, no buyer’s agreement was executed though earlier
it was assured that Buyers Agreement will be executed within 30 days of

booking. It is pertinent to mention here that after expiry of more than 1 year

dent executed the buyer's agreement in

e hohd

sl L)
_.,-r.f'-: 1,

29.9.2010 read WIth Adclen m:g— atec
Properties Pvt Ltd, and on the bams ufsarqe Lmem,:e no. 08 of 2013 was granted
toe M/s Home Tuui-l.rn F'rr:rgernss Pvr_ Ltd -.-.;]m in turn had entered into a
assignment agrmzment =dt. Jﬂﬁ..{}'?'.zi}?ﬁf Tl_;‘}' 3[.114 in favor of M/s Mascot
Buildcon Private L:mltecl. e rg§p umﬂm‘lt The said Prime IT Solutions
subsequently applied for dnd. ﬁurpcfﬁ:{eﬁ’l}r tbtained a license bearing no. 47 of
2012 dated 12.05.2012in lféspe;gtpf lgae*pgp‘mct land. It was further represented
that development plarfs had also been ap‘prr:rved and based on such approvals,
the respondent is cﬂmpetent éir}cl pnul:led I:cr execute the project. Believing such
representations to be true the mmplalnant executed the buyer's agreement
dated on 04.10.2014. The respondent has cleverly and with malafide intentions
has changed the date of offer of possession from 3 years from the date of
booking to 3 years from the date of buyer’s agreement, meaning thereby the
respondent had already delayed the committed period of offer of possession
from 3 years to 4 % years from the date of booking and now it's almost more

than 8 and the respondent has till date not even completed the project.
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7. Upon execution of the agreement, the respondent continued to issue demand
letters purportedly as per the stage of construction and the complainant
continued to make payments in respect of the same as evidenced by various
receipts issued during the contemporary period.

8. Till date the complainant had made payment of Rs. 17.10 Lacs to the respondent
towards the sale consideration of the above stated booked unit till 2016 and
subsequently as the development work on the site was halted /stopped hence

the respondent stopped making further payment for false demands as no such

pressurized the Lt}mplﬂlnﬂ nt ta.1 *-"";

-. ;Iis ¥ .I=I,r
T, '..

IJuE 3]

067722 dated 01. 12 EIJIE‘ whic jy\.ia.s gut Encashﬂd by the respondent and which
included em;-r’mtant mtaresl; am‘uunts 35 tth tutaﬂ sale consideration mentioned
in the allotment letter is! Rs. 3393 Lacs a;m;f res‘pnndent has already received
more than Rs. 35.45 L&ESu Yy, W B ”

9. Thereafter since Fehruary EﬂZﬂ' t'i'll-!d’i;.iavtﬁ‘e complainant has sent more than
dozen reminders to} the ms[tgn“%e’nit to Ijr ge thg receipt of the said amount of
Rs. 18.34 Lacs and to offet pﬁsséﬂ&ﬂn‘h ut Eérespﬂndenthaﬁ turned a blind eye
towards all the gﬁ;_pu_n}e.g ?Qd{ 1!;3?1_.}:?5!15351:5._ 1::_-15;: the complainant and the
respondent has been harassing the complainant to the core.

10. Till date the project has not been completed on the project land and now the
respondent no. 1 is incapable of delivering possession and there is no hope or
scope of completion of construction. Additionally, there is no other development
on the project land for last 3-4 years and the construction activities have been
stopped since 2016,

11. Hence in the present case as the respondent has failed to complete project and

offer possession within 3 years from date of application form i.e. till 29.7.2016;

ﬁ/ Page 5 of 20
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and/or 3 years from date of buyer's agreement i.e. till 04.10.2017 and even after
expiry of 7 and % years from date of booking of unit i.e. till date of filing of
present complaint. The complainant has every right to withdraw from the
project and to claim refund of amounts paid along with interest thereon. In the
instant case the date "specified” in the agreement for sale for giving possession
was 4% October 2017 and till date i.e. till 5.3.2021, project is still not complete.
Hence ance, it is evident that promoters have failed to give possession by the
“specified date as mentioned in the agreement”, promoters are not entitled for
135]5 of any clause regarding grace period
e

jgﬁ'r"r has been in default thereof. Hence

*:.m‘%i"f

extension of such specified datepmt

in the agreement for sale and the

the present petition. . _

C. Relief sought by the complaingnt lehly
12. On 06.10.2023, the cuunsél f:gwrplamant filed an application seeking an
amendment to the réli‘&f nr! ginally sou ght-At the ‘Eqme of filing the complaint, the
complainant had auﬂght a refum:l as ﬂ'l&;re][e“f H:;wever by the application dated

06.10.2023, theco mplainaul: suughttﬂ a!;nE nd,ﬂm- relief to claim delay possession

charges. The said apphcati’ﬁp Wai@.ﬂy gllﬂweﬂ hy the authority vide order dated

14.12.2023. NIE REC

13. The complainants have sought l:jgﬁ;fﬂ ﬁpwu}g celief(s):

i. Direct the respn’ﬁdéﬁb'tu"fpij; ﬁEléi’h'ﬁEF;a‘Ef’éESiiDH-'chﬂrgES to the complainant
from 04.10.2017 till @cﬁual_'@ff?r"nfgpin_ss;mén ionce OC is received and also
direct the resp::m.dent- .tu r.el-’u]hd_fad]:,ust the excess amounts received by it
towards the excess interest charged @24% per annum.

ii. Direct the respondent to pay towards defect in title, loss of opportunity, for
harassment. for mental trauma etc., caused along with litigation charges and
and inflammation charges Rs. 25,00,000/-.

iii. Any other relief which this Hon'ble Authority deems fit and just.
14. On the date of hearing, the authority explained to the respondent /promoter

ahout the contraventions as alleged to have been committed in relation to
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section 11(4) of the Act to plead guilty or not to plead guilty.

D.Reply by the respondent:

15.

16.

17.

18,

The complainant had approached the respondent no.1 so mewhere in 2014 and
expressed an interest in booking a unitin the commercial project developed by
the respondent no. 1 known as "O0DLES SKYWALK" situated in Sector B3,
Village Sihi, Tehsil Manesar & District Gurgaon, Haryana. Prior to making the

hooking, the complainant conducted extensive and independent enquiries with

regard to the project and it was DI‘I]}-‘ after the complainant was fully satisfied

about all aspects of the proje 0t 3 ,,.J ye.complainant took an independent and
I!.l:"".'. :l ey

informed decision, uninflueng *f‘:-ﬂ; t‘h manner by the respondent no. 1, to
q"i':il .Ii._..bl. r’r

book the unit in question.

LT 1,9 h‘ b 2

Thereafter, the ::umplainqntw" é [
{ :_ s . R 4

itéof: TI"it in, ‘I:hE \project. the complainant, in

pursuance of the aferesmd apphcaym; fnrm, was allotted an independent unit

no.l for provision 1 lunne
P 5

bearing no G-116, admeasprmg EEE 95 sq fl: ln the project. The complainant
consciously and w1lll‘ﬁ|]j,z nptf{d fbr a cum.trul:tiun linked payment plan for
remittance of the EI’!III]‘E sa{é mnidimtlﬁn fur the unit in question and further
represented to the respnndeg;t,nul thal: t‘he shall remit every installment on
time as per the Pﬂ}"MEHt%EﬁEdEIE?ﬂ ﬂi&*‘ri;rspundent no.l had no reason to
suspect the bnnaﬁ&e of ‘the' ::ﬂmplaﬁnanﬁ: and pt‘uceeded to allot the unit in
question in their favor, | 71 | ; £,
In pursuance of the appllcatmn fnrm the allotment letter was issued dated
19.03.2014 in favour of the complainant allotting retail space /shop bearing no.
'G-116' on ground floor, admeasuring 252.95 sq. ft. Thereafter, immediately on
01.10.2014, finally, the space buyer agreement (SBA) was executed between
the complainant and the respondent no. 1 which contained the final
understandings between the parties stipulating all the rights and obligations.
The complainant has no cause of action to file the present complaint as the

present complaint is hased on an erroneous interpretation of the provisions of
Page 7 of 20
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the Act as well as an incorrect understanding of the terms and conditions of the
space buyer agreement dated 01.10.2014. It is further submitted that the
complainant is herself a consistent defaulter as well as an Investor and has
booked the unit in question to vield gainful returns by selling the same in the
open market, however, due to the ongoing slump in the real estate market, the
complainant has filed the present purported complaint to wriggle out of the
agreement. The complainant does not come under the ambit and scope of the

definition an allottee under section 2(d) of the Act, as the complainant is an

ifl order to enjoy the good returns from the

’é %ﬁ
& mplalnant till 2017 only paid amount

cumulating to Rs. 17, 1’1 931} :I' lﬁerenl; timelines ie. Rs. 12,95,931 at
the time of aJlutment nf l:he :;'“-semnd instalment was paid in 2016
amounting to Rs. i3 EIE] {}{]ﬂ;’ a_m:l Ehe th:rdﬁinstalment was made in 2017
amounting to Rs. 1‘ i,ﬁ tflﬂﬂ j’ - Itjs tQ he noted that the complainant stopped the
payments mwards;.the sal-'}:l umt saﬂ:er Eiﬁ?' deliberately and intentionally
towards the total cunmgeratmn of. the unj,t amounting to Rs. 32,93,409
excluding the miscellanedus. jxp‘é’ris@!g Thérealter, the respondent company
sent several r.Ha-quinu;]_;.-’rE-.rj;pru::'lm]_1 ]?I:tﬁr; if;at&d 12/01/2018, 21/02/2018,
20/03,/2018, 29/03/2018, - ﬂthEfEﬂfﬂ 25/05/2018, 30/06/2018,
31/07/2018, u-;,m'a,fzmﬂ 22;10}2015 25,-"12,."2[]18 to clear the outstanding
dues by the cumpla[nant The respﬂndent company demanded payments as per
the terms and conditions laid down in the space buyer agreement which
included the principal amount of Rs. 16,59,307/- and an interest of
Rs, 7,35,176/- till the final realization of the outstanding amount as on
10/02/2020.The last payment towards the agreed sale consideration was
made dated 10/02/2020 amounting to Rs. 18,34,243/- (principal
Rs. 10,99,067 /- plus delay interest of Rs. 7,35,176/-) and since then no

payment howsoever, has been made by the complainant despite the fact that

W Page B of 20
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the project is complete up to 99% and is nearing the completion of the project.
The possession of the unit as per clause 38 of the space buyer agreement was
to be handed over within 36 months (plus the grace period of 3 months) from
the date of the execution of the SBA and not from the date of the application
form as stated by the complainant who is trying to confuse this Hon'ble
Authority with his false, frivolous and moonshine contentions.

Space Buyer Agreement that was executed on 01.10.2014 therefore the date of
the completion of the project l.'herefure comes out to be 01.01.2018 and not

Under clause 38 of the agreemgpl:. 1t wﬂs clearl;,l stipuiated by the respondents,

that the company,, Iqas&d arl |t5 present pians and estimates, contemplates to
offer possession of} sald umt to the allﬂtljge w1thm 36 months (with ref. To
clause 37) of signing uFthla“agreemmt or *ull;hm 36 months from the date of
start of construction of the' saﬂ Em]ﬁlﬁ;"g,whlchever is later with a grace period
of 3 months, suh]ect ta fm:t.‘:e- lﬂmqu% E"u*ﬂnt& or gﬂvernmental action/inaction.
It was further stipﬂlat’ed1 that if the Eﬂmp‘lel_‘iﬂn of the said building is delayed
by reason of slow dnwn sn‘i}i,e ﬂr due Fq a dfsgute with the construction agency
employed by the” com pany”, Icu:k outor departmental delay or civil commotion
or by reason of war or enemy action or terrorist action or earthquake or any
act of God or any other reason beyond the control of the "company”, the
“company” shall be entitled to extension of time for delivery of possession of
the said premises.

It was further stipulated that the “company” as a result of such a contingency
arising, reserves the right to alter or vary the terms and conditions of this

agreement or if the circumstances beyond the control of the ° ‘company”’ so
Page 9 of 20
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ad.

23.

warrant, the “company” may suspend the scheme for such period as it might
consider expedient. It was further stipulated that if the company is unable to
complete the project on account of law passed by the legislature or any other
government agency, in that event, the company, if so advised shall be entitled
to challenge the validity, applicability can challenge the efficacy of such law and
the amount paid by the allottees shall remain with the company.

Itis further pertinent to mention that the project at present date has been
f:ump]eted up to 99% [nnl_t,r fit outs and finishing of the project is due) and

..'- = Fct’is a]must at the edge of completion
= o widle
cannot be given re—}mf fpr refung;l nLthJe amnuhr as it will be detrimental to the

interests of the re spnndent as well as ?11 the ﬂih er investors who have invested
in the project. It is pemnent t::r nute &mttlyé rtfund of the consideration paid
by the complainant tﬁ{he“;espﬂpdmtmd 1 af jhls crucial juncture would bring
a bad name to the gaﬂdmll uf‘the eﬁﬁgﬂ cnmpany and will lead to an array of
similarly filed frlvﬁiuqs an;:l ve':-:ahq!,us cumplmqts asking for a similar relief,
which will leave the re’.-;p-n ndents "mthﬂutaﬁy funds to carry on the completion
of the project and,}ﬁfﬂyl{iﬁﬁgrﬂ}f{‘; gi}:ﬁnﬁgl% Th;E respondent no.1 itself has
infused huge sum of funds into the project so that the project could be
completed at the earliest possible time. Despite force majeure conditions the
respondent no.1 has made all the efforts in order to complete the project in
time,

The complainant is attempting to raise issues at a belated stage, attempting to
seek modification in the agreement entered into between the parties in order
to acquire benefits for which the complainant is not entitled in the least. In

addition, the issues raised in the present complaint by the complainant are not
FPage 10 af 20



HARERA
& CURUGRAM Complaint No. 1526 of 2021 |

only baseless but also demonstrates an attempt to arm twist the respondent

into succumbing to the pressure so created by the complainant in filing this
frivolous complaint before this Hon'ble Auth ority and seeking the reliefs which
the complainant is not entitled to.

24. Copies of all the relevant documents have been filed and placed on record,
Their authenticity is not in dispute. Hence, the complaint can be decided on the
basis of those undisputed documents and submissions made by the parties,

E. Jurisdiction of the Authority:
25. The plea of the respondent pe erding

the rejection of the complaint on the
gl ;

eitctad. The authority observes that it has
i furisdiction to adjudicate the present

A e

territorial as well as subject "_".-

i o

complaint for the reas_n'iiﬁ;'gi:u ah'he |
E.I  Territorial jurisdiction” “eiiisfls” 0

T E
LR

26. As per notification m:- 1}92;’2'[;1"?;ql‘I:E-ﬁ.id:areﬁ 14.12.2017 issued by Town and
Country Planning IP-&}]EI‘U‘IIEHF tﬁe ijl}lriligl'diﬁﬁéﬁjuf Real Estate Regulatory
Authority, Gu nxgrarh 'é"’.h_;ifll .bli? the Efﬁﬁrﬁ Gi@é@mJ District for all purposes with
offices situated in Gliri.:fgra"@...._l—.nﬁ I:Eg ﬁr?g.'éﬁ{:r _j:.fise. the project in question is
situated within the plannin gﬂrm of ﬂ}t}*ug'mm district. Therefore, this authority
has complete territu_j_'l_a__J fut;i_g I'.H'C'hﬂ]‘.lhl;;ﬂ’ﬂey withthe prasent complaint.

E. Il Subject-matter jurisdiction =~ o .

29. Section 11(4)(a) of the Act, 2016 prevides thatthe promoter shall be responsible

to the allottee as per the agreement for sale, Section 1 1{4](a) is reproduced as

hereunder:

Section 11{4)(a)

Be responsible for all ebligations, responsibilities, and Sfitnctions under the
provisions of this Act or the rules and regulations made thereunder ar fo
the allottees as per the agreement for sale, or to the association of
allottees, az the case may be, till the con vevance of all the apartments,
plots or bufldings, as the case may be, ta the allottees, or the commaon
areas to the assoclation of aflottees or the competent authority, as the
case may be:

Section 34-Functions of the Authority:

@/ Page 11 of 20
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34{f) of the Act provides to ensure compliance with the obligations cast
upon the promoters, the allottees, and the real estate agents under this
Act and the rules and regulations made thereunder.

Hence, given the provisions of the Act quoted above, the authority has complete
jurisdiction to decide the complaint regarding non-compliance of obligations by
the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later stage.

F. Findings on the objections raised by the respondent:

F.1 Objections regarding Force Majeure.

28,

29.

f

E—"ﬁ contention that the construction of the

F:‘. o = .
'.ﬁﬂ"” ',- gte conditions such as various orders

passed by NGT, Demunetlzaﬁ na State Pollution Control Board, and
other Authorities to curb 1;11a p#% NCH,;:nwd -19 etc. It further requested
that the said period be E:I-:c]u e

possession. Furl:hen ln the instant tbmplalnt as per clause 38 of agreement, the

The respondent-promoter raise

project was delayed due to

Eculaﬁng due date for handing over of

due date of handmg mrer of pu%sessmn was pru‘wded as 01.10.2017. However,
all the pleas adl.r:mced ‘m th|s regani are qleupid of merits. First of all, the
possession of the uniti in qr:esnﬂn Was:tu be r.‘lﬂ’ered by 01.10.2017. Further, the
time taken in governmental bansfgmdelmes cannot be attributed as reason for
delay in project. Moreover, some of the events mentioned above are of routine

in nature happemn‘g a{nnugilll},r ﬂ;;:}ii &Jﬁfvery shorter period of time. The
promoter is requirgd-to take the same into consideration while launching the

project. - bl |
The respondent's invocation of the force majeure clause, citing the COVID-19
pandemic as a reason for non-performance, is without merit in this case. The
contractual due date for possession was stipulated as 01.10.2017. This deadline
occurred well before the imposition of the nationwide lockdown on 20.03.2020,
which was a direct response to the pandemic. Therefore, the circumstances
cited by the respondent as force majeure did not affect thelir ability to fulfill the
contractual obligation by the specified due date. As stich, the plea based on the
Page 12 of 20
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alleged impact of the pandemic is not tenable and is hereby rejected. Thus, the
promoter-respondent cannot be given any leniency on based of aforesaid
reasons and it is a well settled principle that a person cannot take benefit of his
own wrong and the objection of the respondent that the project was delayed

due to circumstances being force majeure stands rejected.

G. Findings on relief sought by the complainants:

.1 Direct the respondent to pay delay possession charges to the complainant from

33.

34.

04.10.2017 till actual offer of possession once OC is received and also direct the
respondent to refundfad]ust the excess amounts received by it towards the

total sum of Rs.32,93,409 I,r' an gl Iy Iajnimt started paying the amount due

rl _l'_ .'r

against the allotted unit and pau;lﬁ_ f ital siim of Rs. 35,46,174/- (Rs.28,10,998

towards the princi Eai am:l 7 35 1?!5 ,." tuwarcl'-;g‘tha interest).

Upon perusal of dur.u:fm,-‘.' nts ;a:nr:l p]efadfpgs made by the respondent in his reply,
it has been found that allotment nfhcml;ed unlt was cancelled by the respondent
due to non-payment of amuunt. At tha timanf Lhe cancellation of the allotment

of the unit, the respundent had alread}r received an amount of Rs.

¥

16,46,601.84/-, cnnstltutmg nearly SD% af the basic sale price of the unit, which
is Rs. 32,93,409/-. The cumplamant was allotted unit no. G-116 as per the
allotment letter dated 19.03,2014.Subsequently, the builder-buyer agreement
was executed on ﬁl.lﬁ.Eﬂl-‘i. It 1;35; ac&nstru ction linked payment plan and
hence the allottee was obligated to make payments as per the stage of
construction According to clause 38 of the BBA, possession of the unit was to be
handed over by 01.10.2017, Notwithstanding the issuance of several reminder
and demand letters, and in light of the complainant's failure to settle the

outstanding dues, the respondent, on 05.08.2019, issued a termination letter,

thereby cancelling the booking of the unit.

Page 13 of 20
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The respondent through its written submissions, has contended that the
complainant, by letter dated 10.02.2020, had requested for the revival of the
cancellation and made a payment of Rs. 18,34,243. The respondent further
emphasized the terms set forth in the letter dated 10.02.2020, wherein the
complainant expressly stated that the same should be treated as full and final
settlement with respect to the unit in question, and that the complainant would
not, in the future, make any claim for delay possession charges. The relevant
portion of the letter dated 10.02.2020 is reproduced below for the ready

reference:

"Kindly treat this as fill & ' 3 ;!:-II:‘ for the captioned units. This
include B5P, EDC/IDC, FL{Z " taxes applicable. With this, we
will not claim any dﬂ!ljfpdl o c;flmc'ges nor any delay interest s

pending is payabj&hy ﬂ's. _i" ;
The respondent duruig pru eedi mswstﬂate‘d that the delay possession
charges should be gw:ﬂn: n the alltl'uTJ{u?t]EERs lti?liﬂ 9313’ which was paid before
the due date of pusﬁ&s;mn as thE cump}alnd‘nt has already surrendered his
rights vide letter data;l 10. 02. 2020,
Considering the abmre &yilli'm;.ﬁm@- Eh&’iﬂnuthnrit}r is of the opinion that the

i A

delay possession Eharges‘sh,tg‘_lﬁwﬁﬁ}cu]ated solely on the total amount paid
by the complainant;i.e; Rs:35 -‘#&1'?-‘},# as d;:!ay possession charges constitute
a statutory right mnferred upon thﬂﬂ]ﬁnttea under the provisions of the Act. It
is acknowledged l:h%t the urut{ml*a.q mLt_Ira[ll_-,s ‘fﬂ.:'%ellf!j by the respondent in 2019
but was later reinstated in 2020 upon the complainant's request, following the
complainant’s payment of the delay penalty and the outstanding sale
consideration. It is a well-established legal principle that an individual cannot
be deprived of their statutory rights. There is no dispute that the respondent
has failed to offer possession within the stipulated time frame, and the
complainant has already compensated for the delay by paying the applicable
delay interest. Consequently, the complainant is entitled to delayed possession

charges on the total amount paid in respect of the unit.
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37. Itis pertinent to note that the complainant was allotted the unit on 19.03.201 4,

and in accordance with the payment plan, the respondent issued multiple
reminder notices from 21.02.2018 to 30.05.2019 for the outstanding payments
due in respect of the unit, On account of the complainant’s failure to settle the
outstanding dues, the respondent proceeded with the termination of the unit on
05.08.2019. Subsequently, the complainant submitted a request for
reinstatement of the unit via letter dated 10.02.2023. In response to the
complainant's request, the unit was reinstated by the respondent upon the
payment of all outstanding d e &% 'ﬁ.. e
these facts, the Huthnntj,' finds that 'i"';'%

despite multiple remmdac;s

38. Furthermore, the u lt-ihmf rei n'; e J] dﬁbuﬁﬂarttes reached a full and final

settlement rega rdmg thg unit post- termmauﬂ]].'hs ewdenced by the letter dated
10.02.2020. Since! tﬁe unit was rewved in favor of the complainant on
10.02.2020, the delay‘ﬁﬁsq‘essiﬂn c,l-lar'geﬁ.;sh:%il hﬁ- calculated from the date of
revival, i.e,, 10.02.2020, ‘ITJ,JS is @cgi}wgth*e lLrl!j:-WES initially canceled due to the
complainant’s default, and'the’ respnrtdgnt acting in good faith, reinstated the

canceled unit at thérumnlﬁma qfs re LlEE-L
39. The complainant mten‘ds to*continie. with the project and is seeking delay

possession charges aggm _}: thhtpgid:up aﬁm}punt‘as provided under the section
18(1) of the Act. Sec. 18(1) proviso reads as under:

Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building, —

(a} inaccordance with the terms of the agreement for sale or, as the case may

be, duly completed by the date specified therein; or

due to discontinuance of his business as a developer on account of
ﬁ/ suspension or revocation of the registration under this Act or for any

ather reasen, he shall be liable on demand of the allottees, in case the

alfottee wishes to withdraw from the project, without prefudice to any

other remedy available, to return the amount received by him in

respect of that apartment, plot, building, as the case may be, with
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40.

41.

42,

43.

interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promaoter, interest for every month af
delay, till the handing over of the possession, at such rate as may be
prescribed.”

As per clause 38 of the agreement provides for handing over of possession and

is reproduced below:

The “Company” will based on its present plans and estimates,
contemplates to offer possession of suid unit to the Allo tteefs) within 36
months {refer d. 37 above) of signing of this Agreement or within

wgfastart of construction of the said
ey O

¥

bce period of 3 months, su hject to

force majeure events or (ot _l nt‘tiun,ﬁnn-cn'nn.
-;'Er“i e Lyt E
On consideration of the abevementie E‘Ei;jﬂl_guse, the authority is satisfied that

Bk QI .

the respondent is in i;‘ﬁﬂi"‘ﬁu = ﬂ’ﬁ' -éi.;.g_?::-ﬂun 11(4)(a) of the Act by not

N Lloeil,
handing over pnss:::;ﬁlﬁfgﬁ;fby E}jﬁ‘r‘( et
clause 38 of the g'rje?;men'&,,l%p@‘*:ﬁgﬁs:siuﬁ; ‘?tf the subject unit was to be
delivered within a peripd of 36 m’,'?nriis with an additional grace period of 3
AATANNENE /S
months from the date qffngCdtiﬂ% of the agreement or date of obtaining all

hte "l N U N VATS
I|I L ] "‘j.. = LiT] B ,-...;lh"r
licenses or appmuaisiﬂh&ﬂue“ﬁtemsFﬁiﬂgufated 36 months from date of

Tk N

e ﬁs{ﬁ;r,ﬁ.lthe agreement. By virtue of

b

execution of agreementﬁﬁﬂiﬂfﬂi@ﬁﬂ.aﬁiﬂﬂ.ml?. However, in the view of
cancellation of t]:%u%ﬂt and I’E@s' jieft revival /reinstatement on mutual
| -4 7% k. ul -
en Eﬂti;l' tgreli:-arﬁhs*un 0.02:2020, the due date shall be
e 1 i '_‘i"l- r i

% I
F ¥ F 1

2R BucH
aeemed tobe 10042020, | < (S [X AL

i g | wl i W
The occupation certificate of the buildings/towers where allotted unit of the

understanding be

complainant is situated has been received on 26.10.2023. The complainant for
delay by the promoter and failure of promoter to complete or unahle to give
possession of the unit in sccordance with the terms of the buyer’'s agreement,
wished to seek delay possession charges.

Admissibility of delay possession charges at prescribed rate of interest:

The complainants are seeking delay possession charges however, proviso to
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Section 18 provides that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of possession, at such rate as may be prescribed and it has
been prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection { 7) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the wnterest at the rate prescribed” shall be the
Smre Bank of India hrghest marginal cost of lending rate +2%.:

| _‘:'n.l .of India marginal cost of lending
:‘:-"‘5:3"'5'[‘ placed by such benchmarlk lending
1iEe ay fix from time to time for lending

'| ""1.

rates which the State Ecr Tl _:

The legislature in its L@E]b;rr t l
of rule 15 of the ru Qﬁ determined

of interest so deter j:l'lﬂd hy J;he IE?ElEEtIJI’IE. 1s%reaﬁunahle and if the said rule is
followed to award %mef }Ewi | Fyﬁiiupn practice in all the cases.

e L Y]

Consequently, as peryvebsi , of th India i.e., https://shi.co.in, the
Lo |

F,4'|E-i(;..]:fhl’,u]"al.s on date i.e., 07.11.2024 is @

marginal cost of Iendmg rﬁ't:?ﬂﬁfshiro

9.10%. ﬂcmrdmgl},r, the preﬁtnhedﬂer::.ﬁ of interest will be marginal cost of
lending rate +2% L e, Cl:,l 10%. :"# | °g | ’J

The definition of te {Jr;n 1nt;1‘1eist‘ a,;hdef:‘ne% under Section 2(za) of the Act
provides that the rate of lI;I'I:E‘I'EﬁfE hﬂgﬂahlé ﬁ:om the allottee by the promoter,

in case of default, shall be equal to the rate of interest which the promoter shall

be liable to pay the allottee, in case of default. The relevant section is reproduced

below:

“fza) “interest" means the rates of interest payable by the promoter
or the allottee, as the case may be.
Explanation, —For the purpose of this clause—
(1] the rate af interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promaoter shall be linhle to pay the allottee, in case of default.
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(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and nterest thereon ls
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promaoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate i.e, 11.10 % by the responde nt/promoter which
is the same as is being granted to them in case of delayed possession charges.

On consideration of the circumstances, the evidence and other record and

submissions made by the partie _.-_u,: & authority is satisfied that the respondent

g'_pat‘tiEE on 01.10.2014, the possession
'-; .--.. "Qﬁ .2017. However, in the view of
e 1'1;-.'3|,x" reinstatement on mutual

TR

deemed to be 10. [JEEEIII\EI I Eﬂtheﬁprmem u:nm Jﬂai‘m: the co mphlnznt was offered
possession on 15. lilkzl}%ﬂ by :Ehe"’reﬁpﬂhdgi{maﬁer obtaining of occupation
certificate from the c’trn‘lget'éjam]‘hei EJE h,;.?gé:e:p granted on 26.10.2023 by the
competent authority. The: aggh I:EI%E ﬂfﬂﬁw that there is a delay on the part of
the respondent to uf{er h}' sion_of the allotted unit to the
complainants as peﬁ t}{'@ ;lgm ind Rﬂj&}he buyer’'s agreement dated

01.10.2014 executgd I:-&mrppn,l;hg FE'I"E[&E":'- AR

Section 19(10) of the Act uhhgates the alllnt:t;; to take possession of the subject
unit within 2 months from the date of receipt of occupation certificate. In the
present complaint, the occupation certificate has been granted by the
competent authority on 26.10.2023. Therefore, in the interest of natural justice,
the complainants should be given 2 months’ time from the date of offer of
possession. These 2 months of reasonable time is being given to the
complainants keeping in mind that even after intimation of possession

practically they have to arrange a lot of logistics and requisite documents
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including but not limited to inspection of the completely finished unit but this is
subject to that the unit being handed over at the time of taking possession is in
habitable condition. It is further clarified that the delay possession charges shall
be payable on the total amount paid by the complainant from the date of revival
of the uniti.e, 10.02.2020 till the date of offer of possession plus 2 months, after
obtaining the occupation certificate i.e., 26.10.2023,

50. Accordingly, the non-compliance of the mandate contained in in Section

11(4)(a) read with Section 18(1) of the Act on the part of the respondent is

established. As such, the complaifiaahisentitled to delay possession charges at
prescribed rate of the interes T
months from the date of-0 ”l:'“ i 'nss,g_s:.iun 15.11.2023 after obtaining
occupation cerﬂﬁcate ﬁalp-;!;j - -L,.-==- ons gf&emnn 18(1) of the Act read with
) -“b
rule 15 of the rules. / =% - A
I = J‘.JITI VL3S ‘; ¢
GL Di
rect the respondent t;r pay ﬂmp-?ns’ ﬂqn uﬁﬁ 255 lacs on account of mental
agony and litigatio hpense’s I ii o
51. The complainant @ggef;mg J'Ell};f 'Ii'f 5, tcjg’ gansapun in the above-mentioned

reliefs. Hon'ble Suprérpell::quﬂ of Ir}dlafl g-hi:led as M/s Newtech Promoters
and Developers Pvt. Ltd, P’fgﬁﬁl’%ﬁ g&prs (2021-2022(1) RCR(C) 357),
has held that an allottee is E%l&d-ta:ﬂmm compensation & litigation charges
under sections 12,514 'lﬂg ahd%s% 3 By ﬁ'ﬂ;'wlﬁt;h is to be decided by the
adjudicating officer.as per, section ?1 a;gd th,ﬂ quantum of compensation &
litigation expense shall'be: &d]uclig&df by the! adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of co mpensation &
legal expenses.

H. Directions issued by the Authority:

52, Hence, the Authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance with obligations

n’ﬂ/.
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cast upon the promoter as per the functions entrusted to the Authority under
section 34(f) of the Act of 2016:

i, The respondents are directed to pay delay possession interest to the
complainant against the paid-up amount of Rs. 35,46,174 at the prescribed
ratei.e,, 11.10% per annum for every month of delay from the date of revival
of unit i.e, 10.02.2020 till expiry of 2 months from the date of offer of

possession ie, 15.11.2023 after obtaining occupation certificate ie.,

26.10.2023.
ii. A period of 90 daysis give "‘* e i éspondent to comply with the directions
given in this order failing w ._ a4l consequences would follow.

----------

L [ U, A
Rl S S

ey

HeaHa W

. e V.l —
(Vijay Huﬁm:]

Member
Haryana Real Estate
Regulatory Authority,
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