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BETORE THE

u ComDlaint no 590 nf202:l

HARYANA REAL ESTATE REGULITTORY AUTHORITY,
GURUGRAM

. 59O ol2o23
I 01.10,2024

on | 07,01,2025

Complaintno.
Order res€rved oD
Ordcrpronounced

Anurag Prakash Lal
R/o:TDP, 4-301, The Palm Drive, Opp. Vatika Chowlr
Sector' 66, Nirvana Country, Curugram Haryana -
722074

Versus

1. I\4/s Emaar India Limited
Fornrerlyknown as Emaar MCI Land ltd.)
Addressr - Entaar MCF Business Park, M.G. Road,2^L
Floor, N4ehrauli Road, Sikandarpur Chowk, Sector-28,
Curugram 122002, Haryana.
2. Active Pronroters Private Limited
Addressr 306-308, Square 0ne, C-2, District Centre,
Saket, South Dclhi, New Delhi- 110017
3. Conscient lnfrasturdure Private Limited
Address:- K-1, Green Park Main, New Delhi- 110016

ShriViiay Kumar Goyal

Responde.ts

Chalrman

ORDER

r The present complaint has been nled by rhe complainant/allottee in Form

CRA under section 31 of the Real Estate [Regulation and Development) AcL

2016 (in shorl the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the rules) forviolation of

section 11[4)[a) of the Act wherein it is inter alia prescribed that the

ShriGeetansh Nagpal
ShrjDhruv Rohatgi

Advocate for the complainant
Advocate for the respondents
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promoter shall be responsible for all obligations, responsibilities and

functions to the allottee as pertheagreement tor sale executed inter se them.

Proiectand unit r€lat€d deiails

The particulars of the project, the details of sale consideration, the amount

paid by the complainanl date ofproposed handing over the possession, delay

period, ifany, have been detailed in the iollowing tabular form:

2.

l Palm Drive, Sector 66, Gurugram,
Haryana

Total area of the project 37.708 acrcs

Natureoftheproject Group housingcolony
4. 93 of2008 dated 12.05.2008.

valid/renewed up to 11.05.2020.
50 0f 2010 dared 24.06.2010.
val,d/renewed up to 23.06.2020.

l

2

5 A'301,3 floor lowerA
lpase 47 of replyl

6 362S sq. ft.

lpase 47 orrcplyl
7. Provisional allotment letter 27.05.2008

lannexure R2, pase 37 of replyl

8.

q

Date oi execution of buyer's
acr9!ryIL

04.08.2008

lpage 38-97 otreplyl
14. POSSESSTON

(a)Time of handing over the

Subject to tetms ol this clause and
subject to the Apartnent Allottee
having complied with oll the tetms
ond conditions oJ this Agreement,

ontl not beins in defauLt under any
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Date of commencement of

Due date olpossession

aomflJnt no 590of2nll

prescribed by the Canpany, the
Compan! proposes to hand over
the possession ol the
Apartment/Villa/Penthouse by
December 2010. The Apattment
Allottee agrees ond undersconds

thot the Conpany shall be enti ed

to a sroce period of nineE t90)
doys, for applying and obtaining
the occupation certilcak in
respect oJ the C.oup Housing

10.

1l

12 Rs.2 29,77 407 /Total consideration as per
siatement of account dated
19.06.2023 at page 158-159
oireply

Rs.2,38,61,854/
(Sratement ol
19.06.2023 at pase 158-159 ofreplyl

l,nit handover letter

01.04.2015

lannexure R5, pase 109-111 ofreplyl
03.04.2015

lannexure R6, pase 112-124 ofreplyl
18.03.2019
(Pase 125-129 of reply)
06.05.2019

lPaBe 130 of replyl
Conveyance deed executed 08.01.2020

lPase 131-157 of reply] l

11.0U.200f1

las per statement of account dated
19.06.2023 at page 158'159 oireply)
March 2011

lNoter 90 days grace period is

includedl

ll. Total amounr prrd by the

lcomplainant

OccuDation certificate74

15

'17

18
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Facts ofthe complaint

1'he complainants have made the following submissions in the complaint:

i. That in the year 2007 2008, the respondent company issued an

adve.tisement announcing a group housing project called'PALM DRIV!'

in at Sector 66, Curugram, Haryana and thereby invited applications from

prospective buyers lor thc purchase of units ,n the said Proiecr. The

complainant vid€ an application form dated 14.05.2008, booked a unit in

the Group Housing Project ofthe RespondenG called "SkyTe.races ar the

Palm Drive". The complainantmade a paymen t ol Rs.20,00,0 00/- towards

the booking amount. The respondents, upon such co.firmation ol the

booking application, allotted the residential apartment bearing no. A 301

to the co mplainan t admeasu.ing 3625 sq. ft in the said project.

ii. Ihat the buyer's agreement was executed beoveen the complainant and

the respondent on 04.08.2008 for a total consideration of

Rs.2,1s,79,475l- as per the paynrent plan nnnexed at Annexure II ol the

BBA. As per clause 14(a) otthe buyer's agreement the Respondent had to

deliver the possession of the unit by December 2010 and along with a

grace penod of 90 days, i.e. by March, 2011. During this period, the

respondeDt company raised various demands and remjnders lor the

payment of the outsiandiDg dues of tbe complainant towards the said

unit in the project olthe respondent company.

iii. That after a lonS delay of mo.e than 4 years, the complainant was sent a

lctter lor offer ol possession olthc above sanl unit on 03.04.2015 and the

respondent had recerved the occupation certiticate on 25.01.2018. It is

pe.tinent to mention herein that the respondent, malalfidely, offered the

possession ol the unit to th. complainant on 03.04.2015, bLrt the

respondent received their 0C on 25.01.2018, which is a violation ofthe

Act, 2016 as the promoter cannot offer the possession of the unit without
Page 4 ol21
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obtaining Occupancy Certificate from the concerned authorities. It is

further pertinent to mention that the respondent without any prior

intimation to the complainant, increased the area of the unit from 3625

sq ft. to 3759 sq. ft. whlch 1ed !o an jncrease in the price ol the unit as

well. Along with the letter of oifer of possession, dem:nd of

Rs.Z7,9s,33s/- was also made which included several illegal demands on

accouDt ol the following which are actually not payable by the

conp drndnr d' per rhe burlder bLyer JgrFcrn"nr:

. Club membership charges ofRs.r,96,630/ .

. Electrification Charges o4Rs.1,59,589/.

. Sewerase Connection charses ofRs.3,168/'

. CAS charges olRs 19,057/-.
That as per the above said statement, the offer ot possessjon that rhe

respondent ollered to the complainant comes outto be an invalid offer of

possession as it was offered prior to obtaining the occupation ce.tificate

from the concerned authorities and the said offer contained various

invaltrl and ill.gal demands which the complainant paid to the

respondent withoutany questions to themin a bonaRde need.

'Ihe respondent, aiter many requests and reminders of the complainant,

handed over the possession ofthe unit in favour ot the complainant vide

unit handover letter dated 06.05.2019. After a long delay of 5 years, the

respondenr gor rhe conveyance deed eJ{ecuted on 08.01.2020 in lavour of

the complainant. While this sale decd acknowledges that the

conlplainants have pald the total considcration tolvards full and linal

consideration of the sajd apartnent and applicable taxes etc., it makcs no

provision for compensating the complainants for the huge delay in

hnnding over the flat. Thc complainants were not given any opportun,ty

to neHotiate the terms of the s.rid conveyaDce deed.

ComDlarnt no S90 of2{121
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The complainant till the year 2022, paid a total amount o[

Rs.2,38,61,854/- out ofthe total sale consideration ot Rs.234.63,293 /- as

per the statement of account dated 27.12.2022 a d out of total sale

consideration of Rs.z,15,79,475l'as promised by the respondent as p€r

the paymentplan atAnnexure'll otthe buyer's agreement

vii. That the complainants contacted the .espondent on several occasions

and werc r.gularly in touch rvith the respondent. ]'he respondent \!as

.ever able to give any satislactory response to the complainants

.errdilB rhp srrru, oI rhF dclay compen<"uon

vri i. That, although rhe conveyance deed dated 08.0 1 .20 2 0 acknowledges that

the complainants have paid the total consideration tolvards fuU and final

consideration olthc said apartmentand applicable taxes etc., it nrakcs no

provision for compensating the complainants for the huge delay in

handi.g over the flat.

ix. That the respondents have played a f.aud upon the complainants and

have cheated them fraudulently and dishonestly with a false pronris. to

complete the construction over the proj€ct site within stipulated period.

The respondent had further malalndely lailed to implement the bujlder

buyer agreemeDt. Ilence, the complainants being aggrieved by the

olfending misconduct, fraudulent acnvities, defi.ien.f and failure in

service olthe Respondent is filing the present complaint

x. Tlrat ithas been held bythe Honourable NCDRC, New Delhiin many cases

that offering of possession on the pryment oi charges which the flat

buyer is not contractually bound to pny, cannot b. considered to be a

valid offer oi possession. In the present case asking for charges as

elaborated above, which the allottees are not contractually bound to pay

is illegaland unjustif,ed and thereibre not a valid oifer ofpossession.



RA
liA[,4

ARE
URUG

H

G& Complarnt no. 5c0of z02l

xi. While the conveyance deed acknowled8es that the complainant! have

pa,d the total consideration towards full and flnal consideration ot the

said unit and applicable taxes etc., it makes no provision for

compensating the complainants for the huge delay in handing over the

unit. The complainants were not given any opportunity to negotiare the

terms ofthe said sale deed.

c.

4.

xii. That the respondent is guilty oldeficiency in service within the purview

of provisioDs of the Act, 2016 and the Rules, 2017. The complainants

have suffered on account ofdeficiency in service by the respondents and

as such the respondeni is iully liable to cure the deliciency as per the

provisions ofthe 2016 and the Rules,2017.

xii'. That the complainants are entitled to get delay possession charges with

interest at the prescribed rate from date of application/ payment to till

thc realization of money under section 18 & 19(41 of Act. The

complainants are also entitled for any other relief which they are found

entitled by this Authority. That the complainants have not nled any other

complaint before any other forum against the errjng respondents and no

other case is pending in any other courtoflaw

Reliefsought by the complainant

The complainant has filed the p resent co mpliant for seeking following .eliels:

i. Direct the respondent to pay the delayed possession rharges on the

total amount paid by the complainant at the prescnbed rate of intcrcst

iiom ih. due date ol possession December 2010 till the actual physical

possession i.e., 06.05.2019.

ri llirect the respondent to pay balance amount due to the complainant

from the respondent on account olinterest.

iji. Direct the respondcDt not to charge any cha.ges which the comphrnirnt

are not legauybound to pay the same.
PaCeT ol2l
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On the date of hearing, the authoriry explained to the respondent

about the contravention as alleged to have b€en committed in

section 11(4)(al ofthe Act and to plead Cuilty or not to plead guilty.

aom.l3rntno 590 nf 21121

D. Reply by the respondenl

1he respondent has .aised certain preliminary objections and has contested

the p.esent complaint on the followinggroundsl

i. Ihatthe complainant has gotno locus strndior cause ofaction to filethe

present complnint. The present complaint is based on an erroneous

interpretation of the provisions of the Act as well as an incorrect

understanding ol lhe ierms and conditions oi the buyer's agreement

dated 04.08.2008, as shallbc evident irom the submissions made in the

following paras ofthe present reply.

ii That dre complainant rs estopped by their own acts, conduct,

acqujescence, laches, omissions etc. lrom filing the present complaint.

That the complainant has been enjoying the said unit without any

demur/protest. 'that the possession was offered to the complainant on

03.04.2015 and the unit was handed over on 06.05.2019 and thereafter.

executed a conveynnce deed dated 08.01.2020 lhelackofbonafideofthe

complainant is apparcnt that after conclusion ofthe entire transaction on

the execution of the conveyance de€d and the completion of all

obligations oithe respondent, they chose to remain silent for such a long

perjod and has approached this authority to extort noney. 'lhe

complainant chosc ncvc. to rais. any claim toivards delay possession

charges and were agreeable to the compensation so awarded by the

respondeDt in terms of the buyert agreement. The respondent has

credited a sum of Rs.8,49,222l- as benelit as compensat,on lor the del.y

rn oafering the possession of the unit. Hencc, it is clcar from the lack of

any documentary prooa whereby the complainant may have raised atry
Pase I oa21
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nrch additional claim or jf he may have been dissatisfied with the

awarded compensation. Thus, it is abundantly clear that the ex€curion oi

conveyance deed was without any undue influence and coercion. The

present complaint is an afterthought with malafide intent to enrich

themselves. The present complaint is not maintainable in view ofthe fact

that the conveyance deed has already been executed and the respondent

is absolved of all or any liability towards delay possession charges, even

in terms or section 11(4) ofthe Act,2016.

iii That thc present complaint is not mainta,nable in law or on iacts. The

present complaint raises several such issues which cannot be deckled in

summary proceedings. Ihe said issues require extcnsive evidence to be

l€d by both the parties and examination and cross-exami.ation of

lvrtnesses ior propcr adjudication. Therefore, the disputes raised in the

present complaint are beyond the purview olthisAuthority and can only

be adjudicated by lhe c,vil court. lherefore, the present complaint

deserves to be dismissed oD tbis ground alone. Th€ complainant has not

come before this Authority with clean hands and has suppressed vital

and material racts lrom this Authority. The correct facts are set out in the

succeeding paras ofthe present reply.

iv. That the complainant is not "Allottee" but lnvestor who has booked the

apartment in question as a speculative investment in order to earn reDtal

income/profit from iis resalc. The apartment in question has been

booked by the complajnant as a speculative investment and not for the

purpose ofself-use as their residence.'lherefore, no equity lies in favour

oithe complainant.

v. That the conplainant had appronched the respondent and expressed an

interest in booking an apartment in the residential group housing colony

developed by the respondent and booked the unit in question, bearing
Page9ol21
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number TPD A-F03-301,3,d floor, admeasuring 3625 sq. ft. (tentative

area) situated in the project developcd by thc respondent, known as 'Sky

Terraces at The Palm Drive" at Sector 66, Gurugram, Haryana. That

therearter the complainant vide application lorm dated 14.05.2008

applied to the respondent for provisional allotnrent of a unit bearing

number 'lPD A-I03-301 in thc proj.ct lt is submitted that the

complainant prior to app.oaching the respondcnt, had conducted

exteDsive and independent enquiries regardinS the project and ir was

only after the complainant were fully satislied with regard to all aspects

olthe proiect, includrng but notlimited to the capacity ofthe respondent

to undertake development ol the same, that the complainant took an

independent and informed decision to purchase the unit, un-influenced

in any manner by the rcspondent. That the respondent issued the

provisional allotment letter dated 27.05.2008 to th. complainant.

vi lhat subsequently, the respondent sent the buyefs agreement to the

complainant, which was executed betlveen the part,es on 04.08.2008.

The buyer's agreement was consciously and voluntarily executed by the

complainant nfter reading and understaDding thc contents therco{ to

their full satisfaction. That the complainant was irregular in paymcnt of

instalments which is why the respondent was constrained to is$e

reminde.s and letters to the complainant requesting them to make

piryment oidemand.d amounts.

vii. That the complainant conscioudy and maliciously chose to igno.e the

payment request letters and reminders issued by the respondent and

flouted in making tiftely payments of the rnstalments which was

essential, crucial aDd an indispensable requiremeDt under the buye.s

agreement. Furthernrore, when the proposed allottees default in dreir

paytuents as per schedule agreed upon, the failure has a cascading etlect
Page10.t21
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on the operations and the cost for proper execurion of the project

increases exponentially and further causes enorrnous business losses ro

the respondent. Therelore, there is no equity in favour ol the

viri. 'lhe rights and obligations of the complainant as trell as the respondent

nre completely and entrrely determined by rhe covenanrs incorporated in

the buyer's agreement which continues to be binding upon the parties

the.eto with fuu rorce and eLect. Clause 14 of the buyer's agreement

provides that subject to the alloitees having complied with all the terms

and conditions o f the agreement, and not bcing in d.fault of the sanre, the

respondent shallhandover the possessioD olthe !lnit by December 2010.

Irurthermore, the respondent is entitled lor a grace period of90 days. lt is

submitted that the grace period of 3 months cannot be excluded and is

liable to be included in terms of the ludgnrcnt of rhe l{on'ble Appellare

Tribunal in roraosy Buildwell PvL Ltd. Vs caumv Manohar Negi,

bearing Appeal No. 299 ol 2022, decided on 09.12.2022 -

ix. That the clause 16 of the buyer's :greement provides that compensntion

tor atry delay in delivery oi possession shall only be given to $rch

allottees lvho are not in default of their obligations envisaged under the

buye.s agreement and who have notdeiaulted in payment ofinstalments

as per the payment plan incorporated in thc buycls agreement.ln.asc ol

delay caused due to non receipt of occupation ccrtificate, conrpletion

certiflcate or any olher permission /sanction from the competent

authorities, no compensation or any other compensation shallbe payable

to the allottees. That thc complainant having delaulted in paymen( of

instalments, is thus not entitled to any compcnsation or any amount

towards interest under the buyer's agreement.'lhe complainant by lvay

olinstant complaint is denianding interest for alleged delay in delivery of
Page 11ot21
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possession. The inte.est is compensatory in nature and cannot be

granted in derogation and ignorancc of the provrsions oa the buyer's

agreement. The Respondent applied for occupation certificate on

27.06.2013 and the same was thereaiter issued vide memo bearing no.

zP-3Oa/SD(BS)/2015 /5253 dated 01.04.2015. It is pertinent to nore ttrat

once an applicatioD lor grant ol occupation certiilcate is submitt.d for

approval in the offi.e of the concerned statuto.y authority, respondent

ceirses to havc any control over the same. No fault or lapse can be

attributcd to the respondent ,n the facts and circumsta.ces of th. case.

'lherefore, the tiDre pcriod utilised by th. statutory authority to Srnnt

occupation .ertificate to the respondent is necessarily required to be

excluded from computation of the time pe.iod utilised for

inrplementation and development of the proiect.

Without admitting or acknowl.dging drc truth or legality ol the

allegations advanced by the complainant and without p.ejudicc to the

contentions of thc respondent, it is respcctfully submitted that the

p.ovisions olthe act are not retrospective in nature. The interest tor the

alleged delay or compensation demanded by dre cornplainant is bcyond

the scope of the buyer's agreement and the same cannotbe demanded by

the complainant being beyond the ternrs and conditions incorporated in

thc buyer's agrcement

That the construction ol (he project/nllotted unil in question already

stands complete.l and the respondent has already oifered possession of

the unit in question to the complainant and the conveyance deed has also

been exccuted. The transaction between the parties is a condudcd

contractandas such no rightto suesurvives.

I'hat on receipt ol the occupation ceriificatc, the respondent issued an

in!imation of possession lcttcr dated 03.04.2015 along with reminders
Page 12 or21
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lor possession inlimat,ng the complainant about the procedure of

handing over the possessro D olthe said unit. l'he complainant was called

upon to remit balance payment includjng delayed payment charges and

to complete the necessary formalities/documentation necessary for

hdndover oi the unit in question to thc complainant. However the

complainant approached the..spondcnt with request for payment of

compensation for the alleged delay in uttcr disrcgard oi the terms and

conditions of the buyer's agreement. 'lhe respondent o(plained to the

complainant that hc is not entitled to any compensation in terms ol the

buye.s agreement on account of delault in timely remithnce of

instalments as per schedule oi paynrent incorporated in the buyer's

.rgreement. The respondent earnesdy requested the complainant to

obtain possession of the unit in question and further requested thc

complainant to cxccute a conv.yancc dccd in rcspect ol the unit in

question after cotnpleting all the lormalities rcgarding delivery of

possession. However, the complainant did not pay any heed to the

legitinrate, iust and lair requests of the r€spondent and threatened the

rcspondent r!jth institution ol u nwarra nte(l litigatio n. That thercafter, an

indemnir) cum undertaking for possession dated 111.03.2019 ol the said

unit was executed by the complainant in favour of the respondent for use

and occupation of the said unit whereby the complainant has declared

and ackn.ilvledged that he has no ownerdrip right, title or interest in nny

other part of the project except in the unit area oi the unit in question.

Moreover, the complainant has admitted his obligation to discharge therr

HVAT liability thereunder. The instant complaint is preferred in complete

.onravention of drcir carlie. rcpresentalions nnd documents executcd.

That it is pertinent to mention thal the conlplainant did Dot have

adcquate funds to remit the balance payments requisite for obtaining
PaEe 13 of21
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possession in ternrs ofthe buyer's agreement and consequendy ln order

to needlessly linger on the matter, the complainant refrained from

obtaining possession ofthe unit in question. The complainanr need lessly

avoided the completion ofthe kansaction with the intent ofevadiDg the

consequences enumerated in the buye.'s agrccment. Therefore, there is

no equity in favour of the complainant 'rhat an offer for possession

nrarks ternrination of the period ol del:ry, if any. 'lhe complainant is not

entitled to contend that the alleged period oldelay continued even aftcr

receipt or ofrer for possession. The complainant has consciously and

maliciously refrained from obtaining possession of the unit in question

Consequently, the complainant is 1i:ble lor the consequences including

holding charges, as enumerated in the buyer's ag.eement, for not

obtaining possessjon. Subsequently, the complainant approached the

respondent requesting it to deliver the posscssion of the unit in qucstion.

A unit handover letter dated 06.05.2019, rlas executed by dre

complainant, spec,fically and expressly agreeing that the liabilitles and

obligations of the respondent as enumerated in the allotment lette. o.

the buyer's agreement stand satisfied.

xiv. That after ex.cution of the unit handover lefter dated 06.05.2019 and

obtaining of possession of the unit in question, the complainant is left

with no right, entitlement or claim against the respondeDt. It needs to be

highli8hted that the conrplainant has lurther executed a conveyaDcc d..d

dated 08.01.2020, in respcct of the unjt in questjon. The transactron

between the complainant and the respondent stands concluded and no

right or liability can be asserted by the respondent or the complainant

againsttheother.

xv. Ihat it rvas the complainaDt ivho werc not lbrthcoming with the

outstanding amounts as per thc schedule of payments, therefore, is
Page14of21
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disentitled lor any compensation/int€rest. Without pretudice to the

nghts olthe respondent, delayed interest ilany has to calculated only on

the amounts deposited by the complainant towards the basic principal

amount ol the unit in question and not on any amount credited by rhe

respondent, or any payment nrade by the allottees/complainant towards

delayed payment charges (DPCI or any taxes/statutory payrnents etc.

xvi. That it is submitted that several allottees, includine the conrplainant,

have defaulted in timely remittance ol payment of installme.ts which

was an essential, crucial and an indispensable requiremcnt for

conceptualisation and development oi the project in question. The

construction of the tower in whjch the unit in question is situated is

complete and the respondent has already oliered possession of the unit

in question to the complainant. Therefore, there is no default or lapse on

the part ol the respondeot and there nr no equity in iavour of the

conrplainant. lt is evident from the entire sequence of events, that no

illegality can be attributed to the respondent. The allegations levelled by

the complainant are totally baseless. The complainant has been in settled

possession of their unit since 2015 and the present complaint has been

filcd after more than 7 years, ivhich amply proves that the present

complaint has beeD filed with malafide intentions to extort mo.ey fronr

drc respondent. The complainant has remained silent and had no

grievances in this entire pcriod of 7 years.'lhus, it is most respectfully

submitted that lhe present conrplarnt deseN.s to bc dismissed at the

xvii.That, without admitting or acknowledging the truth or legality ol ths

allegations advanced by the complainant and without prejudice to the

contentions of the respondent, it is rcspccitulli, submitted that LI'e

provisions ol the ac! are not retrospe.tive nr nature. lt is further
Page15ot21
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submitted that merely because the Act applies to ongoing projects which

are registered with the Authority, the Act cannot be said to be operating

retrospectively. The interest is conrpensatory in nature and cannot be

granted in derogalion and ignorance of the clauses of the agreemcnt

That the construction of the p.oject was affected oD account ol
untoreseen circunrstances beyond the control ol the

rcspondent/developer.

xviii. That the conrplainant has consciously delaulted in performing their part

or obligations as enumerated in the buyer's agreement as well as under

the Act ard it is trite that the complainant cannot be permitted to t.rke

advantage oltheirown wrongs.'lhe instant conrplaint constitutes a gruss

misuse ol process oi law, without admittirrg or acknowledging in nny

manner the truth or correctness oi the lrivolous allegations levelled by

the complainant and without prejudice to the contentions of the

Copres ofall the relevant documents have be€n filed and placed on the record.

l hejr nuthenticity is not in dispute. Hence, the €omplairt ca. be decided on

thcbasis ofthese u ndisputed documents and submission made bythe parties.

'l'he complainant and respondent have filed the written submiss'ons oD

22.A3 2A24 a[d A9.O7.ZO?4 respectively which are tak.n on record and has

been cons,dered by the authoritywhile adjudic:ting upon the reliefsought by

lurisdiction of the authority

Thc prcliminary objections raised by the respondent regardi.g jurisdiction of

the authority to entertain the present complaint stands reiected. The

authority observed that ji has territorial as w.ll as subiect matter jurisdichon

to adjudicatc tbe prcsenl complainl for the rensons grven below.

E.

9.

Tcrritorial,urisdi(tion
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10. As per notification no. l/92/2017-lTCP dated 74.72.2077 issued by Town

and Country Planning Department, Haryana the jurisdiction of R€al Estate

Regulatory Authority, Gurugram shall be entire Curugram D,strict ior all

purpose with off,ce situated in Curugram. In the present case, the project in

question is situated within the planning area of Gurugram District, therefore

this authority has complete territorial jurisdiction to deal with the present

[.t I subiect rnattcr,urisdiction

11. Section 11(4)[a] oi the Act provides that the promoter shallbe responsible to

the allottee as per agreement for sale. Section lltalta) is reproduc.d as

12

f.

[4) The ptanoter sholl.
(o) be respansibk far all obligations, respansibllities ond functions

undet rhe prorisiansol this Act ar the rules on.l regulotonsnnle
thereundet ot ra thc ollottees os pet the ogrcehehtfor sole, ot to
the assadotion 4oltau.es, as rhe..se na, be, r11l the conretonLe
oJ atl the opartnents, plats a. buiunl!!, ds the.o\e no! be, ta thc
ollottees, or the cohnon oreas ta the osadahon of allatte* ot
the conpetdt outha ty, as the e* hoy be)

Seaion 34- Functions ol the authority:
34A ol the Act Ptovtdcs to ensure Lanvlohe al the obligoaant
.on rpon the prcnote.' the olbttecs ona tllc realestote olen|t
rnderth6 A.r ond the tutesand rcgrl tans tnu.le thereundet

So. in vielv ol the provisions of the Act quoted above, the authority hns

complete jurisdiction to decide the complaint regarding non_compliancc of

obhgations by the promoter as per provisions of section 11(4)(al of the Act

leaving asidc compensation which h to bc dec ed by the adjudicatirg olficer

ifpursued by the complajn:rnt ata later stage.

tinditrgsontheobje.tionsraisedbytherespondent
[.[ Objectlon regarding maintainabitity of .ohplaint on account of

.omplaintbeing barred by timit.tion.
I he respondent has filed the reply on 07.08.2023, which is taken on record

and raised the prelinnrary objection in its reply tbat the comPlainl is Dot
PaEe 17 al2l
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mai.tainable being barred by limitation. It is necessary to deal with the

preliminary objection before proceeding with the reliefs sought by the

14. On consideration ofthe documents available on record, the authority observes

that the complainant herein was allotted a unit bearing no.A-301,3d floor, in

tower-A, admeasuring 3625 sq. ft., in proj€ct of the respondent named "Th€

Palm Drive" situated at Sector-66, Gurugram vide provisional allotment Ietter

dated 27.05.2008 and an apa.tment buyer's aSreement was also executed

betlveen the complainant herein and.the respondent regarding the said

allotment on 04.08.2008. The occLrpatioil renificate for the subject unit has

been obta,ned by the respondent promoter on 01.04.2015 and the possession

has been offered on 03.04.2015. Further, at the time oloffer of possession, an

amount ol Rs.8,49,222l- has already been paid by the respondent to the

complainant towards compensatton for delay in handing over of possess,on

and the unit handover letter was issued on 06.05-2019. The conveyance deed

isalso executed between the parties on 08.01.2020.

15. The compla,nant is seeking delaired porsesslon charges from the r€spondent

while the respondent on theotherhand is pleading that the present complaint

is barred by limitation as the complainant has got the offer ofpossession on

03.04.2015 and his conveyance deed executed on 08.01.2020, the transaction

behveen the complainant and the respondent stands concluded upon the

execution of the conveyance deed. The complainant has been in settled

possession oithe,r unit s,nce 2015 and the present complaint has been filed

after more than 7 years, which amply proves that the present complaint has

been filed with malafide intentions to extort money from the respondent The

complainant has remained silent and had no grievances in this entire period

of 7 years. Thus, it was submitted that the present complaint deserve. to be

dlsmissed at the very threshold. Both the parties through their respective
Pase !aof21
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counsels advanced submissions with .egard to the maintainability of the

compliant on theground oithe Iimitation.

Alter the unit was allotted to the complainant on 27.05.2008, a buyer's

agreement in this regard was executed on 04.08.200a. Though the possession

ol the unit was to be offered on or belore 31.03.2011 after completion of the

project but the same was offered only on 03.04.2015 after receipt of

occupation certificate on 01.04.2015 and ultimately leading to €xecution of

conveyance deed ofthe same on 08.01,2020. So, limitation if any, for a cause

of action would accrue to the complainant w-e.l 03.04.2015 and not hom

08.01.2020. So far as the issue of limitation is concerned, the Author,ty is

cognizant of the view that the law oflimitation does not strictly apply to the

Real Estate Regulation and Developm€ntAuthoriry Act o12016. However, the

Authority under section 38 oftheAct of2016, is to beguided by the principle

of natural justice. lt is universally accepted maxim and the law assists those

who are vigilanl not those who sleep over their rights. Therefore to avoid

opportunistic and frivolous litigation a reasonable period oftime needs to be

ar.ived at for a litigant to agitate his righL This Autho.ity of the view that

three years is a reasonable time period for a litigant to initiate litigation to

press his rights under normal circumstances.

In the present matter the caus€ of action arose on 03.04.2015 wh€n the

possession was offered to the complainant by the respondent. The

complainant has filed the present complaint on 13.02.2023 which is 7 years

10 moDths and 10 days irom the date ol€ause of action- In the present case

the three year period oidelay in nling ofthe €ase also after taking into account

the exclus,on period from t5.03.2020 ro 2A.02.2022 would iall on 31 03.2023

Therefore, the limitation period ofthree years was expired on 03.04.2018 and

accordingly, the period between 15.03.2020 till 28.02.2022 as excluded by the

Hon'ble Supreme Court in its order dated 10.01.2022 iD MA No. 21 of 2022 of
Page 19 of21
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Suo lvloto Writ Petition Civil No. 3 of 2020 shall not be excluded while

calculating the period of Umitation as the limitation expired prior to the

beginning ofthe said period. The present complaint seekingdelay possession

charges and other reliels was filed on 13.02.2023 i.e., beyond three years w.e.t

03.04.2015.

18. No doubt, one ofthe purposes behind the ena.tment ofth.Actwas to protect

the interest olconsumers. Llowever. this cannot be stretched to an extent that

basic principles oi iurisprudence are to be ignored and are given a go by

especially wheD the complainant/allottees have already availed aforesaid

benefits belore execution ofconveyance deed.

19 One such principle is that delay and latches are sufficient to defeat the

apparent rights of a persorl. In fa€f it is not that there is any period of

linritation fo. the authority to exercise their powers under the section 37 r.ad

with section 35 ol the Act nor I is that there can never be a case where the

authority cannot iDtertere in a manner alter a passage oi a certain length ol

time but it woLrld be a sound and wise exercise oldiscreiion for the authoriry

to reiuse to exercise their extraordinary powers ol natural iustice provided

undcr section 38[2] ol the Act in case ol persons who do not appro.ch

expeditiously for the rclieland who stand by and allow things to happen and

then approach the court to put forward stale claims. Even equality has to be

clanncd at the .iqht iuncture and not on expi.y oireasonable time.

20. Iurther, as observed in the landmark case i.e. a.L. Sreedhar and Ors. V. K.M

M nireddy and Ors. [AlR 2003 Sc s78] the ttanble Supreme Court held that

'l,aw assists those who are vigilant and Dot those who deep over their rights "

Law will not assist those who are careless ol their rights. ln order to claim

one's right, one must be watchtul of his ri8hts. only those persons, who are

watchful and .areful oi using their rights, are .ntitled to the benefit ol law.

N.loreover, the Aurhority in case bearing no.2480 o/2023 titled as Mrs. Ritu
PaBe 20 ol21
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Lal vs M/s Emaar lndia Limiaed declded on 70.72.2024 has also dismissed

the complaint being barred by limitation on the ground that they have

approached the Authority after unreasonable delay despite offer ofpossession

and execution olconveyance deed.

In the light ol the above stated iacts and applying afo.esaid princ,ples, th€

authority is oi the view that the present complaint is not maintainable after

such a long period of time. The procedure of law cannot be allowed to be

misused by the lit,gants even in cases where allottees have availed certain

benefits prior to the execution ofcoweyarce deed. lt,s a principle ofnatural

justice that nobody's right should be prejudiced for the sake of other's risht,

when a person remained dormant for such an unreasonable per,od of time

wlhout any just cause.ln light of the abovelthe complaint is not maintainable

and the same is declined.

Complaint as well as applications, ilany, stands disposed offaccordingly

File be consigned to registry.

21.

22.

23.

4"'u<
(^run Kunar)

Chanma.

Regulato ry Au tho riry, Curugram

(vii;v Ki6ar covall

Ha.yana RealEstate
Dated: 07.01.2025


