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@ GURUGRAM Complaint no. 852 of 2024 and 2 other

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Order: 19.03.2025

Name of the Ocean Seven Buildtech Pvt. Ltd.
Builder
Project Name Expressway Towers
S.no. | Complaint No. Complaint title Attendance
: CR/852/2024 | Chanchal Singh Jaraut V/s Ocean Seven B.L Jangra
Bujldtech Pvt. Ltd. (Complainant)
Qe Arun Yadav
(Respondent)
2. | CR/1065/2024 B.L Jangra
(Complainant)
Arun Yadav
& o (Respondent)
3. | CR/1066/2024 | -Abhish B.L Jangra
7 4 (Complainant)
Arun Yadav
(Respondent)
CORAM: ¢ N
Ashok Sangwan : Member

.,<.

rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a) of
the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
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namely, “Expressway Towers” at Sector 109, Gurugram being developed by

the respondent/promoter i.e., Ocean Seven Buildtech Private Limited. The
terms and conditions of the builder buyer’s agreements fulcrum of the issue
involved in all these cases pertains to failure on the part of the promoter to
deliver timely possession of the units in question, seeking award of
possession and delayed possession charges etc.

3. The details of the complaints, reply status, unit no., date of agreement,

possession clause, due date of Bossessmn offer of possession, total sale
.*'_%m _‘*» D

below:
Project: “Expressway Towersﬁl@gc% @*hgram
Possesswn clause in Affordablﬁq C olicy- 20\

be necessarily. 0 {npleted within 4 years from
the date of approval of but{dmggplans ordmnt Q;:enwrcm' e r;,tal clearance, wh:chever is
later. This date shall be referréd to as’the, ,dal? é{co
purpose of the policy. | w1\ | ﬂ‘. §

1. Date of sanction of bullquglarfs Qaté%of san u o:' q_ﬁ)@nldmg plansis 26.09.2016
as per information obtamedkfnom the i - R 40

AN\ Y

2. Date of grant of enviranmegfdmdgegaééibﬁte of grant of environmental
clearance is 30.11.2017 as per mfor‘ﬁﬁtwnwbﬁfﬁgd from the planning branch.

| 0
3. Due date of handing o@r pj po.gie% E 3 %g %

(The due date has been c‘alculated“ as 4 years _l"'ﬁ‘)m da”te o‘f grant of environmental
clearancei.e.,, 30.11.2017 asper%pbhcyb 013’6 mion nthsas per HARERA notification
no. 9/3-2020 dated 26.05.2020 for the projects having completion date on or after
25.03.2020).

4. Occupation certificate- Not obtained

5. DTCP License no. 6 of 2016 dated 16.06.2016- Shree Bhagwan is the licensee for
the project as mentioned in land schedule of the project.

6. RERA registration - 301 of 2017 dated 13.10.2017 valid upto 12.10.2021.
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Sr.| Complaint |Reply | UnitNo. | Dateof Due date | Total sale Relief
No, no./title/ status | andarea | execution | of consideration  |Sought
date  of admeasur | of ossession | and amount
complaint ing Spartment Offer | Paid by the
(Carpet buyer’s ssession | Complainant
area) agreement (s)
1. | CR/852/2024 | Reply 901, Tower | 11.08.2017 | 30.05.2022 |TSC: DPC and
received | 4 Offer of Rs. 26,26,000/- Possessio
Chanchal Singh | on (Page 29 of . (As per CRA on | n,CD
Jaraut V/s 20.11.20 | complaint) g‘;’f:;i‘;’e‘; page 24 of
Ocean Seven 24 complaint)
Buildtech Pvt.
Ltd. AP:
Rs.27,15,520/-
DOF- (as per CRA at
28.03.2024 page 24  of
complaint)
Rs. 24,13,779/-
(As per ledger
account at page
31 of complaint)
2. |CR/1065/2024 | Reply wak: DPC and
received Rs.13,30,500/- |Possessio
Rohit Maan on (As per BBA on n,CD
V/sM/sOcean | 20.11.20 page 36 of
Seven 24 complaint)
Buildtech Pvt. :
Ltd. " |AP:
Rs. 13,87,048/-
DOF- (As per ledger
28.03.2024 account at page
66 of complaint)
3. |CR/1066/2024 | Reply TSC: DPC and
received Rs. 26,26,000/- [Possessio
Abhishek on 1 ( : (As per CRA on jn,CD
Kakkar V/s 20.11.20 pco » page 23 of
M/s Ocean 24 ' A ¥ complaint)
Seven '
Buildtech Pvt. s 19| I N Alar:
Ltd. 7Y l 2 A[\ /] Rs. 23,62,613/-
e ' |
(As per page
DOF- ledger account at
28.03.2024 page 30 of
complaint)
Note: In the table referred above certain abbreviations have been used. They are elaborated as
follows:
Abbreviations Full form

DOF- Date of filing complaint
TSC- Total Sale Consideration
AP- Amount paid by the allottee(s)
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The aforesaid complaints were filed by the complainant(s) against the

promoter on account of violation of the builder buyer’s agreement executed
between the parties inter se in respect of said unit for seeking award of
possession and delayed possession charges etc.

It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/respondent
in terms of section 34(f) of the Act which mandates the authority to ensure

compliance of the obllganons c%st upon the promoter, the allottee(s) and

CR/852/2024 t:tt@as C‘h anchaﬁSmgif ]artiy v/ 's Ocean Seven Buildtech
Pvt. Ltd. are being taken into ciﬁaﬁemtlon fo% mlnmg the rights of the

allottee(s) qua possessnon ahd g[;elayeél poss&é%g rj charges.
Project and unit relqt;ed dgb‘iﬂ
The partlculars of the}o}ee&_w

delay period, if anyuh&ve begnt ollo
L4 BN |
CR/852/2024 tltled asfbaanchgl Singh ]araut V/s Ocean Seven

1 _Bdila!ceehm
S. |Particulars | Details
N.
1. | Name of the project “Expressway Towers”, Sector 109,
Gurugram

2. | Nature of the project Affordable Housing
3. |DTCP license no. and | 6 of 2016 dated 16.06.2016

validity status

4. | RERA Registered/ not|301 of 2017 dated 13.10.2017 valid upto
registered 12.10.2021

5. | Allotment Letter 20.05.2017

(page 29 of complaint)
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6. | Unit no. 901, Tower 4
(Page 29 of complaint)
7. | Unitarea admeasuring | 644 sq. ft. (carpet area), 100 sq.ft balcony
area
(Page 29 of complaint)
8. |Date of execution of|11.08.2017
Apartment Buyer’s | (as stated by complainant at page 8 of
Agreement complaint)
9. | Possession clause in |1 (iv)
Affordable Housing | All such projects shall be required to be
Policy _~f;necessarily completed within 4 years
“\{from the date of approval of building
Mplans or grant of environmental
_ clearance, whichever is later. This date
wjj' v+ Jshall be referred to as the “date of
< 1 | commencement of project” for the
4 . ‘purpose of the policy.
10. | Date of engmemnental 130.11.2017\ .\
clearance ;& _. A {(as per information obtained from the
- .| || planning branch],,
11. |Date of agwoya]‘“ of | 26.09.2016) |
building plari@sg& | (As per project detalls)
12. | Due date of po‘sgessw--_ 2022 /
N ts +(Ca @&;eﬁ:as 4 years from the date of
“w.lgrant-of environmental clearance i.e.
T F A per policy of 2013 + 6
Ve er-HARERA notification no.
. " dateg' 26.05.2020 for the
21 ojects having /completion date on or
. Ay *sf\’terzs 03,_%28 )?
13. | Total sale consideration | Rs. 26,26,000/-
(As per CRA on page 24 of complaint)
14. | Amount paid by the |Rs.24,13,779/-
complainant (As per ledger account at page 31 of
complaint)
15. | Occupation certificate | Not obtained
/Completion certificate
16. | Offer of possession Not offered
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Facts of the complaint

The complainant has made the following submissions: -

That the complainant was allotted a unit/flat bearing no. 901 in Tower 04
on 9th Floor admeasuring 644 sq. ft. carpet area and 100 sq. ft. balcony
area in the project of the respondent named “Expressway Towers” at
Sector-109, Gurugram vide allotment letter dated 20.05.2017. Thereafter,
an agreement to sell dated 11.08.2017 was executed between the parties
regarding the said allotmePt for a total sale consideration of
Rs.26,26,000/-. ARads

That the respondent mlsc

did not mention specific date of

:
s jbn g[ ﬁ'}e ﬂat/ unit. It was mentioned in

handing over the physxcal poig&e
the clause no. 5.2 @fﬁhe agreemer

endeavour to com?]”ete the: cﬁnstmcﬁon 3‘95‘0'
1 gy,

: até of,rece%v;gg of licence.

H

d b 1ldingibl§ﬁ apﬁroval on 26.09.2016 and
%\
received enwronmemta“} cleanan ce cm 35.&120{17

fer the possession of the

said unit within Twe years fre n T

clearance that is 30 11 2017’w1;d1,comes.to,\30,;ll 2021.

That the complainant had aﬁready Eafd*Sumlof Rs.27,15,520/- upto
02.08.2022 which is more than the agreed sale price of the flat, but the
respondent had neglected to complete the project till date and issued a
ledger account of Rs.24,13,779/- and not the full amount paid by the
complainant.

That the complainant is also entitled to seek Input Tax Credit of GST
pursuance to the order dated 05.11.2019 in case no. 55/2019, case titled
as “Shri Hardev Singh & Ors. V/s M/s Ocean Seven Buildtech Pvt. Ltd.”
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.

passed by the National Anti-Profiteering Authority. However, despite
repeated request and reminders for settlement of the above in the cost
and other payables by the complainant but the respondent refused to give
the same hence committed the violation of the said judgment.

That the respondent under clause 4.9(iii) and (iv) of the agreement to sell
has demanded labour cess, VAT, Work Contract Tax, Power Backup
charges. The same cannot be legally demanded as has been noted by this
Authority in Tinki Jain vs Spazfg,Iowers Pvt. Ltd., CR No. 35 of 2021 and
Varun vs Emaar MGF Landhﬁi R No 0. 4031 of 2019.

'::f’ A

1 over the possession, but
‘gltrlhate money under the pretext

'. to pay the legitimate

'*dl&cted 'Byﬂﬁs Authorlty at the time of

balance demand, %s mayéb

w. ‘é - i \ f"w
possession. l ;j‘ i | @3}"
! o N4
C. Relief sought by the comp,_': e\ WY 1}»

9.

10.

11.

ii.

The complainant has sought t%TIbwmg‘ﬁef(s]

Direct the respgn de ga% ﬁ n of the unit, to execute
conveyance deéﬁ and t “ﬁo session charges as per the Act.

To restrain the tespondgnzt f;‘pmﬁe@@piqg Labour Cess, VAT, Work
Contract Tax and Power Backup*"harges

On the date of hearing, the authority explained to the respondent/ promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the act to plead guilty or not to plead guilty.

Reply by the respondent:

The respondent vide its reply dated 20.11.2024 has contested the complaint

on the following grounds:
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ii.

iii.

iv.

AR

GURUGRAM Complaint no. 852 of 2024 and 2 other
e g

That this Authority lacks jurisdiction to adjudicate upon the present
complaint as vide clause 16.2 of the builder buyer agreement, both the
parties have unequivocally agreed to resolve any disputes through
arbitration.

That the complainant is a willful defaulter and deliberately, intentionally
and knowingly have not paid timely installments.

That starting from February 2023, the construction activities have been

severely impacted due to the sn.}sp,ensmn of the license and the freezmg of
Y _: ~ Y ‘.'l‘_ ;

time scenario fo:% Ebﬁ I‘espondent. A ;é;%is no delay on the part of
M% ~

the respondent ;pm;ect as 1‘1:(‘ is»g:ov%red un ei klause number 5.5 force

in February 2018. H‘egce}‘t;hg sta

-

'N\..m

details are as follows:

Project completion | Feb-22
Covid lock down Wawer' ) ; 10 /A |\ 18 months
NGT stay (3 months approx.: félkevei N\ V1
year)i.e. 6*3 18 months
Total Time extended to be extended

18+18) months 36 months

Feb 2023 till

Accounts freezed & license suspended date
further time to be extended till the
unfreezing of the accounts i.e. Feb- Nov
2023 (10 months) Nov-23
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v. That the complainant has' aimec

GURUGRAM Complaint no. 852 of 2024 and 2 other
—

Final project completion date (in case
project is unfreezed) further time would
be added till unfreezing the accounts Nov-25

As per the table given above, the final date for the completion of
construction is Feb 25 in case the accounts are unfreezed by the
competent authority on the date of filing this reply. From Feb 2023, the
license has been suspended and accounts have been freezed by the DTCP
Chandigarh and HRERA Guru%r&__

relief for restraining it from
demanding labour cess, V/ _ contract tax and power backup
charges. However, h "Ioj;‘éep completed yet and no cause
of action has anseﬁ ;orﬂ:g}# ) '

fabricated and ernﬁ‘neous gré‘ﬁn s.—ﬁhe%amant has not paid the
outstanding mst.a]hnents Mngimtef'est: Fom &;at reason, the respondent
has cancelled hlsum&and al -u$d to sdmegojh(;é buyer.

g A& 5

mﬂnt  have f?é n filed and placed on the

by the parties.

Jurisdiction of the ’a“ﬂl(mt,y i ,, ‘_
The authority observes- that rt-ri'n‘a;zérhtoﬂal ‘as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District.
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16.

17.

m
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Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall- == |

pak i

4} Se respnuible f?f J bliga 'ons, responsibilities and
funct:ons under the provisie

..a».

agreement for sale, or-to the assec ation of allottees, as the
case may be, tillthe. 2yarce

or buildingsy a.g tﬁ@e e " ”" be, ‘to the,_ allottees, or the
common dreas to the ‘association, of .allottees or the
competentnutbbngz G ase may beys-

Section éﬁqncﬂons nf the AL ’f’lon‘ % b=\
34(f) of the Act provides to eﬁsure mpliance of the
obligati n“s;,cast upon ¢l b Wh allottees and the
real esf:a!:é dgené nder At*t andn,tge rules and
regu!att&psmade there; nder ';, J &)

So, in view of the provnslons of the Act quoted above, the authority has

complete jurisdiction to dec:lde the' complamt regardmg non-compliance of

'.:‘_.' ;—-:g_‘ L

“._. d % [@%&S ellt:

- . s

obligations by the Q;ognotqr.

Findings on the o bj
F.I Objections regardmg force ma]eure.
The respondent/promoter has raised the contentlon that the construction
of the project has been delayed due to force majeure circumstances such as
ban on construction due to orders passed by NGT, major spread of Covid-19
across worldwide, suspension of license by the DTCP, Chandigarh and
freezing of accounts by HRERA Gurugram etc. which is beyond the control
of the respondent and are covered under clause 5.5 of the agreement. The
respondent has further submitted that suspension of the license and

freezing of accounts, starting from Feb 2023 till date have created a zero-
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time scenario for the respondent. Furthermore, the final EC is CTE/CTO

which has been received by the respondent in February 2018, hence the
start date of project is Feb 2018. However, all the pleas advanced in this
regard are devoid of merits. As per clause 1(iv) of the Affordable Housing
Policy, 2013 it is prescribed that “All such projects shall be required to be
necessarily completed within 4 years from the date of approval of building
plans or grant of environmental clearance, whichever is later. This date shall
be referred to as the “date of cammencement of project” for the purpose of this
policy. The respondent has obtegﬁgggg env1r0nment clearance and building
plan approval in respect of the?sald pm]ect on 30.11.2017 and 26.09.2016
respectively. Therefore, the due date of ppssessmn is being calculated from

LR TS

the date of env1r0nrnental clearance bemg later Further, an extension of 6
i e

months is granted to the respondent in v1ew of notlﬁcatlon no. 9/3-2020
dated 26.05.2020, on account of outbreak of Covrd 19 pandemic. Therefore,

i tl

the due date of possessmn was 30 OS 2022 As far as other contentions of

the respondent w.r.t delay m constructlon of the project is concerned, the

same are disallowed as F rstly the orders passed by NGT banning
= Tt

construction in the NCR regron was for a very short period of time and thus,
= W N

cannot be said to 1mpact the respondent—bullde‘r leadmg to such a delay in
the completion. Secondly, the llceric—e oﬂthe pro;ect of the respondent was
suspended by DTCP, Haryana v;u':le memo E{ated 23 02.2023, due to grave
violations made by it in making compliance of the terms and conditions of
the licence and thereafter due to several continuing violations of the
provisions of the Act, 2016 by the respondent, in view to protect the interest
of the allottees, the bank account of the respondent related to the project
was frozen by this Authority vide order dated 24.02.2023. Thus, the

promoter/respondent cannot be given any leniency on based of aforesaid
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reasons and it is well settled principle that a person cannot take benefit of

his own wrong.

E.II Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has submitted that the complaint is not maintainable for the
reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event of
any dispute. The authority is of the opinion that the jurisdiction of the
authorlty cannot be fettered by__the!_egnigtence of an arbitration clause in the

ed | fhat section 79 of the Act bars the
'_tter which falls within the purview
’&‘E ) ;a??%nbunal Thus, the intention
<arbitrable se,ejins“to be clear. Also, section 88
of the Act says that tﬁe prowswns of tthS Act shalihbe in addition to and not
in derogation of the prevwlens nfgnr%ther lqw:fnr the time being in force.
Further, the author;ty puts rellanqe on ca_tegm%r judgments of the Hon'ble

& ;';

lonaw%zfls Corpomtmn Limited v. M.

on'of the oth -.- la(*v%gn force, consequently the
authority would not be bound to*refer “parties to arbitration even if the
agreement between the partlés' had '-a‘n\ ‘c'l‘l'lt‘)ltll'dtlon clause. Therefore, by
applying same analogy the presence of arbitration clause could not be
construed to take away the jurisdiction of the authority.
Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainants and
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builders could not circumscribe the jurisdiction of a consumer. Further,

while considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the hon’ble Supreme Court in case titled as
M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid judgement of NCDRC and as provided in Article 141

of the Constitution of India, the law declared by the Supreme Court shall be
vl ity W

binding on all courts w1thm the territory of India and accordingly, the
ﬁj 3’!\ 7

authority is bound by the aforesald view. Therefore, in view of the above

VT T

judgements and con51der1ng the prowsnon of the Act, the authority is of the
y & ¥ ARG W s N

view that complamant 1s well w:thm his rlght to seek a special remedy

available in a beneﬁc1al Act such as the Consumer Protection Act and RERA

Act, 2016 instead of gomg in for an arb:tratlon Hence, we have no hesitation

" OB B P §

in holding that this authonty has the requnslte ]urlsdlctlon to entertain the

e H ¥

complaint and that the dlspute does not requlre to be referred to arbitration

Ty, I3
'I“.-.-_' V5 p *1 Nh-gl-u’-‘- P :*
necessarily. N4y AN

-y ?&mu*-— o g

Findings on the reliefs souéht‘bythe complamant-

) | %_-1 .
G.1 Direct the res;’[’o eut%toﬁ\ (é ession of the unit, to execute
conveyance deedand to pay de aymossessno 1 charges as per the Act.

The complainant mtends to" cpnt:'ooe wﬂ:h thaﬁpra)ect and is seeking delay

possession charges as prowded ‘under the prowso to section 18(1) of the
Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest
for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.”

Page 13 of 22



21.

22.

23.

i HARERA

3111'{ GURUGRAM Complaint no. 852 of 2024 and 2 other
Clause 1(iv) of the Affordable Housing Policy, 2013 provides for completion

of all such projects licenced under it and the same is reproduced as under

for ready reference:

1 (iv)

“All such projects shall be required to be necessarily completed within 4 years
from the date of approval of building plans or grant of environmental
clearance, whichever is later. This date shall be referred to as the “date of
commencement of project” for the purpose of the policy.”

Due date of handing over of possession: As per clause 1(iv) of the

Affordable Housing Pollcy, 2013 it 1s prescrlbed that “All such projects shall

5-‘-:.—_’4-., .A..-.-” l

clearance and buﬂé@g 'plan approval in resﬁeat of the said project on
30.11.2017 and Zﬁlﬂé 2016»‘_ Rec@vqu g'ﬁ"eriﬂfore, the due date of
possession is bemg @lgulated-ﬂ om f:he daté o;f émnronmental clearance,

-
L

outbreak of Covid- 19 pan&mmiﬁnerﬁore the due date of possession
2022, T RA

.§=~w§ o
Admissibility of ﬁefay possessnon 5&1 es at prescribed rate of

interest: Proviso to sectmn 18 Lvi’dég that W‘Here an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,

. %{da;%d 26 05.2020, on account of

comes out to be a W,

interest for every month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section

12, section 18 and sub-section (4) and subsection (7) of

section 19]

(1) For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest
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25,

26.

27.

i HARERA
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at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time
for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

practice in all the cases.

Consequently, as per websit fthe State
the marginal cost of lend@h—ah |

o
% -

is 9.10%. Accordin /ég)}tiﬁgﬁ‘ escribed s of
of lending rate +2% ie., 11 10%5” iR % =%

R

e I

The definition of teml mtereg}“"a? deﬁr"‘i‘gd u%l@ section 2(za) of the Act
provides that the r@te of intere # Q‘gl éegﬁl@ om the allottee by the
I Y

al '.a----u_ rate of interest which the

promoter, in case oﬁsl shall R

promoter shall be habM ﬁj A

section is reproduced below

case of default. The relevant

é% payable by the
promoter orthe ké iﬁ

Explanation:=For the purpase'oﬁrhrsuc.' use— /

(i) the'rate of interest ph?qbfe mm allottee by the
promoter, in case 5f default, shall b equa! to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(i)  theinterest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any
part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the date the
allottee defaults in payment to the promoter till the date it
is paid;”

Therefore, interest on the delay payments from the complainant shall be

“(za) "interes

charged at the prescribed rate i.e, 11.10% by the respondent/promoter
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which is the same as is being granted to the complainant in case of delayed

possession charges.

On consideration of the documents available on record and submissions
made by both the parties, the authority is satisfied that the respondent is in
contravention of the Section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of clause 1(iv) of
the Affordable Housing Policy, 2013, the respondent/promoter shall be

necessarily required to completg ,thv\e constructlon of the project within 4
A, -J\ Ja- g

the complainant till gﬁé date of thls order Ac&ordfhgly, it is the failure of the
respondent/prombter ;o fulﬁl xts‘rthgatlpns ar\dmesponsnbllmes as per the

| /&)
respondent vide 11:3 mply! ddteg Zﬂ 1£. @4* has contended that the
I QW{ tallments with interest. For

» A

a considerable amoun,t of monéy tqwards the sale consideration of the unit.
Further, there is no. document avallable on recbnd to substantiate the claim
of the respondent. Accordingly, the claim of the respondent is rejected being
devoid of merits. Moreover, the authority observes that there is no
document on record from which it can be ascertained as to whether the
respondent has applied for occupation certificate or what is the status of
construction of the project. Hence, this project is to be treated as on-going

project and the provisions of the Act shall be applicable equally to the

builder as well as allottees.
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Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession i.e.,
30.05.2022 till valid offer of possession plus 2 months after obtaining
occupation certificate from the competent authority or actual handing over
of possession whichever is earlier, as per section 18(1) of the Act of 2016
read with rule 15 of the rules.

Further, as per section 11(4](1‘) and section 17(1) of the Act of 2016, the
promoter is under an obhgatlen to gﬁ‘t the conveyance deed executed in
favour of the complainant. Whereas as pgr §eqtlon 19(11) of the Act of 2016,
the allottee is also obllgated to part]” ipate* t‘owards registration of the
conveyance deed Qf the unit in questlon However, there is nothing on the
record to show that the respondent has applled foa occupation certificate or
what is the status of the development of the‘. above—mentloned project. In
view of the above, the respondent is dlrecte%r to handover possession of the
flat/unit and execute conveyance deed. mfavou;' of the complainant in terms
of section 17(1) of the Act’ of 201§ on payment of stamp duty and
registration charges as appllcable w1thm.""three months after obtaining
occupation certificate from the competent authonty

The authority further observes that vide oraer dated 05.02.2025, the
respondent/promoter was directed to submit an affidavit of the director of
the company supported by board resolution regarding the details of sold
and unsold inventories in the project in question including the commercial
part, within a period of 3 weeks. On failure of the respondent to file required
information in the form of affidavit, the authority vide order dated
05.03.2025 directed the respondent to show cause as to why penalty of Rs.5

Lacs may not be imposed upon it for non-compliance of directions of the
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Authority under Section 63 of the Act, 2016. Thereafter, on 19.03.2025, the

counsel for the respondent placed on record required information in the

form of an affidavit before the authority submitting that:

i.  That the respondent company have scrutinize the records and found
that there is no unsold unit of the flat of any type is left.

ii. That we have allocated 35% of the area to the land owner share in the
commercial part.

iii. ' That remaining units of commercial part is with the respondent
company for the developme;at@ mamtenance of the whole project for
five years. «@&

After considering the present c1rt‘£lmsta“f‘lces of the project as well as

>&M--

submissions made by the- 1'esli'c:mdxent regafdlng delay, the show cause
notice dated 05.02 2025 is filed; 7 =

-.,,r-..

G.Il1 To restrain the respondent from demanﬂmg‘l.abour Cess, VAT, Work
Contract Tax and Power Backup eharges. S §

The complainant has sought the rehef t@r mstram the respondent from
demanding Labour Cess, VAT, WET and pmﬁerbackup charges. Although, as
per record, no demand under the above said heads have been made by the
respondent till date, however in cl_%usq’*{ 4.9 [111) and (iv) of the buyer’s
agreement dated 27.09.2017, it 'ha-é_'beéh m'éné'oned that the allottee is
liable to pay separately the above-said ch.ai'g.eS‘:ais per the demands raised
by the respondent company. Therefore, in the interest of justice and to avoid
further litigation, the Authority is deliberating its findings on the above said
charges:
* Labour Cess: - The issue of labour cess has already been dealt with by
the authority in complaint bearing n0.962 of 2019 titled Mr. Sumit

Kumar Gupta and Anr. Vs Sepset Properties Private Limited wherein
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it was held that since labour cess is to be paid by the respondent, as such

no labour cess should be separately charged by the respondent. The
authority is of the view that the allottee is neither an employer nor a
contractor and labour cess is not a tax but a fee. Thus, the demand of
labour cess is completely arbitrary and the complainant cannot be made
liable to pay any labour cess to the respondent and it is the respondent-
builder who is solely responsible for disbursement of the said amount.

VAT: - The promoter is entltled to charge VAT from the allottees where
the same was leviable, at the appllcable rate, if they have not opted for
composition scheme. However if cgmposmon scheme has been availed,

no VAT is leviable. Further, the promoter shall charge actual VAT from
the allottees/prospectwe buyers paxd byfhe‘ romoter to the concerned
department/authorlty on pro “rata’ ba515 i e'iﬂependmg upon the area of
the flat allotted o the complamant wsa atws the total area of the
particular project. However, the complau:awnt would also be entitled to
proof of such payments to the concerrled *’?t:.lepartment along with a
computation proportlonate to the allptted' umt, before making payment

under the aforesaid heads. j

WTC (Work C;on_t_ract tax): - The é‘:"bmp

inant is seeking above

s

mentioned relief with respect to restraining the respondent from
demanding Work Contract Tax. At this stage, it is important to stress
upon the definition of term ‘work contract’ under Section 2(119) of the

CGST Act, 2017 and the same is reproduced below for ready reference:

“(119) — works contract means a contract for building, construction, fabrication,
completion, erection, installation, fitting out, improvement, modification, repair,
maintenance, renovation, alteration or commissioning of any immovable
property wherein transfer of property in goods (whether as goods or in some
other form) is involved in the execution of such contract;”

After considering the above, the Authority is of the view that the

complainant/allottee is neither an employer nor a contractor and the
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same is not applicable in the present case. Thus, the
complainant/allottee cannot be made liable to pay the same to the
respondent.

Power Backup Charges: - The issue of power back-up charges has
already been clarified by the office of DTCP, Haryana vide office order
dated 31.01.2024 wherein it has categorically clarified the mandatory
services to be provided by the colonizer/developer in affordable group
housing colonies and services for which maintenance charges can be
charged from the allotteesas per consumptlon According, the promoter
can only charge mamtenance/ use/fmllty charges from the complainant-

allottee as per consumptlonfas prescrlbed in category-II of the office
order dated 31.01.2024. . 1 U\

Hence, the authority hereby passes this otdei: -“and issue the following

directions under sectlon 37 of the Act to ensure comphance of obligations

cast upon the promoter as per the function entrusted to the authority under
section 34(f): '

i.

ii.

The respondent/promoter isdirected to pay interest to the
complainant agamst the pald up amount at the prescribed rate of
11.10% p.a. for every month-of delay from the due date of
possession i.e.;~30.05.2022 till valid offer of ‘possession plus 2
months after obtaining occupation certificate from the
competent authority or actual handing over of possession,
whichever is earlier, as per section 18(1) of the Act of 2016 read
with rule 15 of the rules.

The arrears of such interest accrued from 30.05.2022 till the date
of order by the authority shall be paid by the promoter to the

allottee within a period of 90 days from date of this order and
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vi.

vii.

viii.

ll;ft
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e g A

interest for every month of delay shall be paid by the promoter
to the allottee before 10th of the subsequent month as per rule
16(2) of the rules.

The respondent/promoter is directed to supply a copy of the
updated statement of account after adjusting delay possession
charges within a period of 30 days to the complainant.

The complainant is directed to pay outstanding dues, if any, after
adjustment of delay possession charges within a period of 60
days from the date of receipt'df_';iij;a?ated statement of account.
The respondent/promoteﬁ shallﬁhandover possession of the
flat/unit and execute cénv.eya-nce deed in favour of the
complainant in. terms of section 17(1] oT the Act of 2016 on
payment of stamp duty and reglstratlon charges as applicable,
within three months after obtalnl-ng-occgpén_on certificate from
the competent authority. ! : .'-":

The rate of interest chargeeible from the a'Iii;ﬁee by the promoter,
in case of default shall f)é chargéd at 't'l{le prescribed rate i.e.,
11.10% by the respondent/promoter Wthh is the same rate of
interest whicmthe promoter shall'be llable to pay the allottee, in
case of defau1t1 e, the delayed possessnon charges as per section
2(za) of the Act. |

The respondent/promoter shall not charge labour cess as well as
work contract tax from the complainant-allottee.

The respondent/promoter can charge VAT from the complainant
where the same was leviable, at the applicable rate, if they have
not opted for composition scheme. Further, the promoter shall
charge actual VAT from the complainant paid by it to the

concerned department/authority on pro-rata basis i.e.
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depending upon the area of the flat allotted to the complainant

vis- a-vis the total area of the particular project. The complainant
would also be entitled to proof of such payments to the
concerned department along with a computation proportionate
to the allotted unit, before making payment under the aforesaid
head.

ix.  The respondent/promoter can charge maintenance/use/utility
charges from the complainant~allottee as per consumption as
prescribed in category-Il of ;heqfﬁce order dated 31.01.2024.

X. The respondent/promoter S’Ealfmﬁot charge anything from the
complainant which.is not the part of the buyer’s agreement or
provided under. the Affordable Housmg@)hcy, 2013.

This decision shall mutatis mutandls apply t% eases mentioned in para 3 of

this order. . i

=
z

The complaints sténd disposed of.

Files be consigned t'%).?registry.

Dated 19. 03 2025

4" et | ‘. y
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