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M/s Pareena Infrastructures Pvt L,t
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Shri Ashok Sangwan | « SR \7 Member

APPEARANCE:

Sh. Vikas Malik \ S _\ - Advocate for the complainants

Sh. Prashant Sheoran " i 7 Advocate for the respondent
ORDER

1. The present comglai;ilt has been ﬁ]ed by ;:theEomplainants/allottees
under section 31 of t}“ie"Real Esté.i:e_:[Rég_ulafion and Development) Act,
2016 (in short, the Act) read with tule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the
agreement for sale executed inter se.

A. Unitand project related details
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2ON GURUGR AM Complaint No. 1803 of 2024

2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

Sr. | Particulars Details

No.

1. Name of the project The Elite Residencies, Sector 99,
Gurugram, Haryana

2. Total area of the project 13.32 acres

3. Nature of the project Group Housing

4, DTCP license no. 70 of 2011 dated 22.07.2011 valid
upto 21.07.2024
Licensee Shivnandan Buildtech
Private Limited
82 of 2012 dated 27.08.2012 valid
upto 26.08.2023
Licensee Shivnandan Buildtech
Private Limited

5. HRERA registered/ not registered | Registered vide no.

46 0f 2019 dated 25.09.2019 Valid till
31.07.2020

6. | Agreement for sale 20.01.2020
(page no. 34 of complaint)

7 Unit no. A-207, 27 floor, Tower A(T-3)

[page 40 of complaint]

8. Unit measuring (super area) 1865 sq. ft.

(Page no. 40 of complaint)

) Possession clause 7. POSSESSION of the apartment
7.1 Schedule for possession of the
unit/apartment for residential
purposes- The Promoter agrees and
understands that the delivery of
possession of the Unit/Apartment for
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URUGRAM Complaint No. 1803 of 2024

Residential purposes along with
parking to the Allottee(s) and the
common areas to the association of
allottees or competent authority, as
the case may be, as provided under
Rule 2(1)(f) of Rules, 2017, is the
essence of the Agreement.

g s

[page 47 of complaint]

10. | Due date of possession 31.07.2020

[as per possession clause calculated
upto validation of RERA certificate]

11 | Total sale consideration Rs. 81,86,094/-

(as per payment plan on page no. 68
of complaint)

12. | Total amount paid by the | Rs.48,84,783/- + 82,806/- (GST paid
complainants after cancellation) =49,67,589/-

13. | Payment plan Possession linked payment plan

(page no. 70 of complaint)

14. | Occupation certificate 09.11.2022
[page no. 31 of reply]

15. | Offer of Possession 25.11.2022
[page no. 89 of complaint]

16. | Cancellation letter 29.01.2024
(page no. 98 of complaint)

e | \J L1 Y

B. Facts of the complaint
The complainants have made the following submissions in the
complaint:
I. That the complainants along with his wife i.e. Geeta Sharma booked a
unit in the project of the respondent at sector 99, Gurugram bearing no.

A-207, having super area of 1865 sq. ft. on 27 floor in Tower-A (T-3).
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IV.

GURUGRAM Complaint No. 1803 of 2024

That the builder buyer agreement was executed between the parties on

20.01.2020 with respect to the aforesaid unit. As per the said agreement
the total cost of the said apartment was stipulated as Rs. 81,86,094 /-.
That the respondent inserted various clauses which were exploitative
in nature. As per the schedule-C at page 39 of the agreement,
complainants were required to make payment as given below:
1.10% of the total cost at the time of booking.
ii.40% of the total cost w1th1n 30 days of allotment.

iii.50% of the total cos[:_,a -t %ﬁ‘g of offer of possession.

till 31.01.2020 to the rg;,ponde%tq var &Qje purchase of the said unit.
That on 25.11.2022/¢he Jr,espn:f:. nti

possession to ttgé &oﬂplamﬁ?ﬁs;_ -alli
remaining paymfjnt:fafRs 43,90,72(

demand notice ﬂirfﬁer satd that in

them to make the
notice of 45 days. The
vent of _llmg to make the said
payment in the shqﬁt fg}m the | ﬁes pond shall be absolved from all
its obligations and lgb'tﬁh%{ Sholts
shall be held by the respo dem;,R EG

That upon the r& &A ? EK er of possession, the
complainants wsf‘lfe e sit N rogress and stage of the
construction and ‘to phzgiqally veh_;fg;th?qéﬂélhéil of the said unit. They

were surprised to see that the flat was not at all ready for occupation as

i /apartment and the same

it consisted only of the structure but it lacked all the furnishings,
fitments, fixtures. The said unit also lacked plumbing and electric
installations. The basic internal wiring work was incomplete. The
complainants raised the said issue of incomplete construction with

respondent’s officials but they totally failed to explain reason.
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VII.

That the complainants then, requested the respondent’s officials to
kindly expedite the work as the project was unnecessarily getting
delayed and further requested for speedy conclusion of the pending
work so that he could make the payment and take the possession of the
unit. They also requested the respondent to kindly provide a tentative
date or duration by which the said work would likely get completed.

VIII. However, the respondent assured that the work will be completed soon

IX.

XI.

and on believing the assurances of respondent complainants made a

further payment of Rs. 8 00, l 3 06.2023
That surprisingly, the responden terallyservedaumtcancellatlon
notice upon the comp }nﬁﬁtk _'??"n t'any prior intimation with the

complainants, on prg{

with the unit/ap ﬁ f;j ation. That the respondent not only
deliberately bypass aid mandatory provision but unilaterally
proceeded with the'saiagcancel%gp q;gtl{em}//apartment in a totally

arbitrary manner which is bad in law and the same may kindly be set
aside and action may kindly be taken against the respondent with
respect to the same.

That the complainants when visited the office of the respondent, they
were asked to pay an amount of Rs. 82,806/- towards the GST demand
raised by respondent through NEFT vide transaction
N0.HS92405934509947 and the complainants made the said payment.
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XII. That the complainants then tried contacting the respondent but it all

went in vain. The complainants made multiple visits to the office of the
respondent but the respondent paid no heed to the requests of the
complainants.

XIII.That the complainants then finally, through his lawyer, served a legal
notice upon the respondent requesting him to withdraw the said

"cancellation notice" dated 29.01.2024 and handover the finished

(iii) Direct the respond

den f Rs. 55,000/- to the
| ARERQ

complainants as cos

)

5. On the date of.» hearmg,,, th? aufffdm\t‘y ' explained to the
respondent/promoter about the contraventions as alleged to have
been committed in relation to section 11(4) (a) of the act to plead guilty
or not to plead guilty.

D. Reply by the respondent.

6. The respondent has contested the complaint on the following grounds.
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- A

That in the present complaint the builder buyer agreement was
executed on the basis of Performa prescribed by the real estate
regulatory authority.

That as far as present builder buyer agreement is concerned, its terms
and conditions are applicable on both the parties equally and the
complainants are bound by the same. As per the clause 9.3, the allottee
shall be considered under a condition of default on occurrence of
following events. The clause 93 (i) of the agreement in question

specifically puts a condltlon upuiL

_g‘pllottee wherein it states that if

the allottee fails to make payment

':‘ '.I ‘ 3' e
the promoter then it spalgbe g:? 3_ idered as a default on the part of
allottee. /' /. ;‘;' '. “ .' f b y'\

That as per clause ‘ﬁ f 1i) in Eﬂs '_def \aer the condition listed
above contlnues;fé?'? penod\bey/ba“ﬁo dag;;fter notice from the

promoter in this :é@ thﬁ p}omot er may, ca ;C the allotment.

That from the abomg% | ear that for the purpose
of cancellation, a proq\'}h; s @L& 2 demand and total time
period of non- payment shall.not be less than 90 days. That in case the

pond 90 days, the

-

allottee fails m%(k‘tﬁ t Dbe:
respondent/prome ‘41 0 can

icel the allotment of the
complainants. In" the;preqeﬂt c;g@@esnéf@ént has complied with
said clause as and raised to demands, 1st demand raised by the
respondent was offer of possession as admitted by the complainants
itself. That said offer of possession was issued by the respondent on
25th of November 2022 i.e within 3 years from the date of execution of
builder buyer agreement. The complainants specifically admits that
they had received said offer of possession yet the complainants failed to

make payment against the amount demanded by the respondent.
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That vide said offer of possession respondent demanded an amount of

Rs. 43,90,720/- plus charges towards stamp duty and registration
chargesi.e Rs.4,40,000/- as stamp duty and Rs. 40,003 /- as registration
charges. The complainants failed to make said payment. That after
receiving of demand against offer of possession, complainants only paid
an amount of X 8 lakh as admitted by the complainants in this complaint
itself. That admittedly no further amount was paid by the complainants
till the date of cancellation that is 23.01.2024.

That the complalnants transfetia\;@m amount of ¥ 82,806/- after

J‘-/

respondent. That tbé 'Eﬂ?l)ﬂiﬁ ‘ ' \
amount against thé .@nf:"ened i .._‘_‘:

cancellation of t‘i‘le lﬁmp«on 29 01 \E%r spondent had issued

he n%}amants wherein the

respondent has de 'hﬂ ':- ﬁ'é along with additional
P ?h{ \)q,. g

Y " ?‘--;‘... =
demand of taxes in shapé‘oﬁﬁﬁﬁge-ﬁ{gdemand was raised by the
respondent on 03@) 02 ar@;@l EIW ,806/- was demanded

against 12% GST‘ﬁn idhdoth e complainants after
receiving cancellénqp ﬁ\}tﬁt” 1ssy@aqﬁr§£mﬁdent.

That the complainants always knew, that if he fails to pay the amount
demanded by the respondent and if said defaults continues for more
than 90 days it shall be considered as default under agreed terms and
condition and the promoter has each and every right to cancel the
allotment. Whereas in the present case the default of the complainants
continues for approximately 430 days i.e 5 times more as agreed in

builder buyer agreement. The respondent has given more than
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i

sufficient time to the complainants to pay the balance amount yet the
complainants only paid % 8 lakh to the respondent. That making of part
payment do not absolve is the complainants from its liability to pay the
entire amount and cannot be treated as fulfilment of their duties. That
even after receiving of demand letter dated 03.01.2024, when the
complainants fails to pay total amount due, the respondent on the basis

of agreed terms and condition issued a cancellation letter dated 29th of

January 2024.

record. Their authep___l city '9“110{1. disput
¥ el

be decided on the ﬁ@spf these ui

made by the |:1::1r":fe.:_§3 i ,_.,--.-\.
Written Submisgfg;n% ﬂled bSr c
The complamants"*‘on 2 )
made following subm: . i
That the builder buy

complainants & th_g :
binding on both the aléue?a” d%h
parties shall be gqve}zrt_g ]:ryf @_4 BBA. P

That there was both delay & pendency in the ongomg project and the

promoter failed to provide ready to move in possession of the
developed unit/apartment & failed to complete the project within the
stipulated time and due to the delay in same, the promoter was clearly
at fault as per clause 9.1 of the BBA. The allottee was empowered by
clause 9.2(i) of the BBA to withhold further payment & after
withholding of the payment, the promoter was legally bound to correct
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the situation by completing the construction/development milestones
and only thereafter the allottee be required to make the next payment
without any interest for the period of such delay.

That the unit/apartment can only be cancelled if the allottee fails to
make payments for two consecutive demands made by the promoter
as per the payment plan. No two demands were ever raised by the
promoter at any point of time. Only one demand was raised vide offer

of possession dated 25.11.2022. However no second demand was ever

r»-“-

l‘-_.l' g l- :

raised by the respondent ata paih

& )

F.  Written submissions filed b
9. Therespondenton 02. 0 ritten submissions has made
following subm1551 0
I. That the respond ent plan. The list of
demands raised Dy therespondent is as follow
S. | Demand/Rem Amount Date of
no. inder paid Payment
1/ At the time of 2,00,000/- 05.12.20
booking 7“5 19
2{ At the time of | 20.12.20 .12.20 | 6,44,276/- 6,44,276/- | 23.12.20
3| Within 30 %}42.20 .1 23.01. 32,48,782/- 2,48,782/- 23.01.20
days of |19 U ]*@ J é ? A l\/ 1,34,856/- |20
booking 28,56,869/- | 31.01.20
=32,40,507 |20
- 03.02.20
20
4| Offer of [25.11.20 |[17.12.20 43,90,720/- | 2,00,000/- 09.06.20
possession 22 22 - 6,00,000/- 23
4,40,000/-+ | =8,00,000/-
40,003/-
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=48,70,723
/-
5{ Demand 03.01.20 82,806/- 82,806/- 28.02.20
against GST 24 24

I. That as on date of cancellation total amount due towards complainants
was Rs. 41,53,529/- and the complainants only paid an amount of
Rs. 82,806/~ and that too after cancellation of unit.

[ll. That complainants raised another issue that cancellation is not valid
because respondent has to radse \two consecutive demands as per
’mﬂst be beyond 90 days before
- 'f : d‘ 2 demands first against offer
'ﬁymeqt otIGST and total time period
qua continuation of defauit wagj;m‘ days“ite‘*é&mes more as per terms
and conditions ofagreement i

G. Jurisdiction of the authority 1

10. The authority has cmnplete terntorial andﬁ;uﬁject matter jurisdiction

\[l

to adjudicate the presenf complairit fprﬂﬂieure_gsons given below.

G.I  Territorial ]urisdlctlonﬂ gEGV

e

11. As per notification no. 1/92/2017 fTCP date_q 14.12.2017 issued by
Town and Country Planmng Depa&ment Haii;ana the jurisdiction of
Haryana Real Estate Regulatory Authorlty, Gurugram shall be entire
Gurugram district for all purposes In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

G.II  Subject-matter jurisdiction
12. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 1 1(4)(a)
is reproduced as hereunder:
Page 11 of 17
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Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, r.he allottees and the real estate agents
under this Act and the rules and -egu{at:ons made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
OSERAEOY
complete jurisdiction to decide the complaint regarding non-

’Jlg|A

compliance of obllgatlons by the p_r_omoter leavmg aside compensation

which is to be de(:lded by the adjudlcatmg ofﬁcer if pursued by the

complainants at a later stage... TN, | T

H. Findings on the relief sought by the complamants.
(i) Direct the respondent to iﬁ:lmpd% tely w;thdraw the cancellation

notice dated 29.01 2024

(ii) Direct the respondent to énmpletqmthh,ﬂconstruction of the unit

14.

15.

and then issue fresh letter of o

ossession as per agreement
to sale.

The above mentmn@g] rellef%nﬁk(ﬁ ané' E@Jg‘hl‘e interrelated to each
other. Accordingly, r.he sam& qare bemg ‘taken up together for
adjudication. | R

In the present complaint, the complainants booked a unit in the project
of respondent namely, The Elite Residencies, situated at sector 99,
Gurugram. The complainants were allotted a unit bearing no. A-207 on
2nd floor in Tower A(T-3) admeasuring 1865 sq. ft. The agreement to
sale for the said unit was executed between the complainants and the
respondent on 20.01.2020 for the total sale consideration of was

Rs. 81,86,094/- and the complainants has made a payment of
Page 12 of 17
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Rs. 48,84,783 /- + 82,806 /- against the same in all. The respondent

company completed the construction and development of the project
and got the occupation certificate on 09.11.2022.

The complainants have pleaded that the respondent has cancelled
their unit on 29.01.2024 which is illegal and invalid as the cancellation
letter issued by the respondent is in contravention of clause 9.3 of the
agreement dated 20.01.2020. The respondent can cancel the unit of the

allottee if he fails to make payments for two consecutive demands

made by the promoter as pert -'J' ayment plan. No two demands were
ever raised by the responde ] oint of time. Only one demand
was raised vide offer of el ion dat £d.25.11.2022.

The plea of the resp(nig " 1dhstated that the demand
were raised as pe ﬁg‘hent p : 4" v u agreement to sale and

."40,84,783 /- till offer of
_étér cancellation of the

the complamants; ﬁ’5
possession and ﬁ;ﬁfh
unit. Moreover, tha,ﬁg _ :
of possession and shéz:(}g% y it.of GST. However, despite

repeated follow ups thg\a‘m 3 lants faile

with their contra amiﬁ herefore the unit of the
complainants wa € letter dated 29.01.2024. Now
the question befere tﬂe authpnty is @9&&\9‘1& cancellation issued
vide letter dated 29.01.2024 is valid or not.

On consideration of documents available on record and submissions
made by both the parties, the authority is of the view that the
agreement to sale was executed between the complainants and
respondent on 20.01.2020. As per the payment plan annexed as
Schedule C with agreement to sale at page 70 of complaint the total sale
consideration of the unit was Rs. 81,86,094/-. The possession linked
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19,

20.

payment plan was agreed between the parties explaining as how the
complainants have to make payments. As per the plan the 10% of the
total cost is to be paid on booking, thereafter 40% of the total cost is to
be paid within 30 days from the allotment and subsequently on offer
of offer possession the complainants had to pay 50% of the total cost.
The complainants have made a payment of Rs. 40,84,783 /- till the date
of offer of possession. The respondent completed the construction and
development of the project and got the occupation certificate on
09.11.2022 thereafter they’ effﬁ‘teﬁ ‘the possession of the unit on
25.11.2022 and raised a demau% efR’s 48,70,723/- to be paid on the
offer of possession as per tﬁé%é?men@plan The complainants on
09.06.2023 has made a pay‘ment &me.no;oow out of demanded
amount of Rs. 48,7*0 723/- "“Henc? the' complamants defaulted in
making payments. '_" ]

The complamantﬁ plea is that l:he reSpbndent did not issue 2
consecutive demand’s as per agreement '}'he authonty observes that
the respondent has objajned eccupation cérﬁﬁcate on 09.11.2022 and
of the allottee to. tal&e posse§si’0n"of tPjejmlF within two months of
obtaining occupaﬁon certfﬁcate The releit‘?ant sectlon is reproduced

below:

(10) Every allottee shall take physical possession of the
apartment, plot or building as the case may be, within a
period of two months of the occupancy certificate issued

for the said apartment, plot or building, as the case may
be.

The authority observes that the complainants had paid an amount of
Rs. 40,84,783 /- till the date of offer of possession and when demanded

an amount which is due on offer of possession was made the

Page 14 of 17

¥



LR

4 R

& HARERA

GURUGRAM Complaint No. 1803 of 2024

complainants had only paid an amount of Rs. 8,00,000/- out of the
demanded amount. As per section 19(10) of the Act, 2016 the allottee

also has a responsibility to take physical possession of the unit within

two months after receiving occupation certificate. However, the
allottee failed to comply with its obligations. The respondent waited
for more than a year and subsequently cancelled the agreement.
Therefore, the cancellation of the unit is legally valid.

However, while cancelling the ‘unit, it was an obligation of the
respondent to return the paid-upghount after deducting the amount

of earnest money. As per the law of the land laid down by the Hon’ble

apex court of the land in _c-aséf atﬁ ﬁquia{ﬂu‘g vs Union of India 1969(2)
SCC 554 and it wasfheldthatg'éafi‘é'a?c‘j;qﬂlé‘}mount by way of earnest
1., Q’n Canféﬁ*aﬁgﬁ alllla“t_ I:!?Le \amount so deducted
should not be by wé’y of damages to attract téé}fbvisions of section 74
of the Indian Contrai'ctAct,1972 Thé‘samemﬂq;; was followed later on

YARNEEBEERENSY o I e
in a number of cases by.the warmusigouggs’:.;}z‘vgn keeping in view, the

SN

principles laid downl:hose"r:iases, Lapré’é“ulaﬁtfn in the year 2018 was
framed known as the Haryana”B%alEstate Regulatory Authority
Gurugram (Forfei@t&é of earnest nj&ney by the builder) Regulations,

% I, (_-t:.I

A R/, R BN B s B J
11(5) of 2018, providirig as under: — -

'5. AMOUNT OF EARNEST MONEY. |~ .\ |\ |
Scenario prior to'the Real Estate (Regulations and Development)
Act, 2016 was different. Frauds were carried out without any fear
as there was no law for the same but now, in view of the above
facts and taking into consideration the Jjudgements of Hon'ble
National Consumer Disputes Redressal Commission and the
Hon’ble Supreme Court of India, the authority is of the view that
the forfeiture amount of the earnest money shall not exceed
more than 10% of the consideration amount of the real estate
i.e. apartment /plot /building as the case may be in all cases
where the cancellation of the flat/unit/plot is made by the builder
in a unilateral manner or the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the
aforesaid regulations shall be void and not binding on the buyer.”
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Thus, keeping in view the aforesaid legal provisions and the facts detailed

above, the respondent is directed to refund the deposited amount of
Rs. 49,67,589/- after deducting 10% of the sale consideration along with an
interest @11.10% (the State Bank of India highest marginal cost of lending
rate (MCLR) applicable as on date +2%) as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 on the
refundable amount, from the date of cancellation i.e., 29.01.2024 till actual

refund of the amount within the timelines provided in rule 16 of the Haryana
Rules 2017 ibid. 3

(iii) Direct the respondent to pa- /an ount of Rs. 55,000/- to
the complainants as costof | p:esent litigation.
The complainants in the aforesa,ld A\ relxef q_re seeking relief w.r.t

compensation. Hon’ blg:&gfiremeu(;pur; g,felndganimcml appeal nos. 6745-
6749 of 2021 titled as M/s Newtech Promoters and  Developers Pvt. Ltd.
V/s State of UP & Ors (Decnded on 11. 11 2021),:has held that an allottee is
entitled to claim compepsatlon under SeCtIQnS‘ 12, ,14 18 and section 19
which is to be decided by fhe ad]udlcatmg ofﬁcer as per section 71 and the
quantum of compensation shall be: ad]udged ‘by the adjudicating officer
having due regard to the gactgrs rgentlgned in egecgpn 72. The adjudicating
officer has exclusive ]ungdlctlbn to'deal wﬂ:ﬁ‘&he Cdmplamts in respect of

compensation. Therefore, the complalnants are admsed to approach the

adjudicating officer for seekmg the relief of compensatlon

L. Directions of the authority

24. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):
i. The respondent/builder is directed to refund the deposited amount

of Rs. 49,67,589/- after deducting 10% of the sale consideration
Page 16 of 17
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along with an interest @11.10% on the refundable amount, from the
date of cancellation i.e, 29.01.2024 till the date of realization of

payment.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

25. Complaint as well as applications, if any, stands disposed off
accordingly.
26. File be consigned to registry -@?" ﬁ:

X ‘,,.;:@:31&‘
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