
HARERA
MGURUGRAI/

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 4895 of 2023
Date of complaint 03.17.2023
Date oforder L9.O3.2025

ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 [in
short, the ActJ read with rule Z9 ofthe Haryana Real Estate (Regulation and

Complaint No. 4895 of 2023

Rakesh Gupta,
R/o: Flat no. G-202, Gurugram One, Alpha G-
Corp, Sector-84, Gurugram, Haryana-7ZZOO4. Complainant

1. M/s Landmark Apartments
Regd. Office at: Plot
Institutional Area, Gu
Also at: 4, Vipul
Gurugram-12200
Institutional

2. Ravi Dabbas,
Manager, Th

Institutional Area, Respondents

gram-12?003.

Kalyan Singh Bhati Complainant
Amarjeet Kumar (Advocate)
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DevelopmentJ Rules, 2017 (in short, the Rules) for violation of se*ion
11(4)(aJ ofthe Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the
provision ofthe Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars ofthe proiect, the details ofsale consideration, the amount
paid by the complainant, date of handing over the possession and

delay period, if any, have been e following tabular form:

Name ofthe proje The Residency, sector -

Nature of the
9.04.20L 1 valid up

Name of li

Provisional
letter of comDlaint
Date of
apartment

Unit no.

Unit area admeasuring 1350 sq. ft.
no. 77 ofthe complaint

Possession clause 10.1 Possession
The Developer/Company based on
its present plans and estimates and
subiect to all iust exceptions,
contemplates to complete
construction of the said
Building/said Apartment within a

of Four years [48 Months
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S. N, I Particulars

Basic Developers Pvt. Ltd. and others
Registered/ not I Not registered

B-82, 8th floor, Block-B

I s.
le.
t

I
t8.
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from the date of executon of this
Agreement unless there shall be delay
or there shall be failure due to reasons
mentioned in Clauses ll:7, 11.2, 77.3
and Clause 41 or due to failure of
Intending Allottee(s) to pay in time the
price ofthe said Apartment along with
other charges and dues in accordance
with the schedule ofpayments given in
Annexure F or as per the demands
raised by the Developer/Company

i{ne to time or any failure on the
Intending Allottee[s) to

all or any of the terms or
of this Agreement. The

ottee(s] agrees and
the company shall be
iod of six months for

outs and a further
on account of

ed here-in-above.

ffi
skr

Due date ofpos
'eriod is allowed being

Total sale co

Amount
20 of complaint

Occupation certificate 25.09.2020
(as per page 13 of reply and as per

Offer of possession 77.72.20 t8, 3 r.03.2021
(As per on page 118 of complaint and

Date ofsurrender 2a.03.2022
as per Dase 17 of

Memorandum of
settlement w.r.t refund

28.03.2022
119 of complaint
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Iemphasis supplied]
92 ofthe

I 
Rs. 57 ,1.7 ,7 50 /-

paid by the Rs.52,05,526l-



HARERA Complaint No. 4895 of 2023
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19. 

I Amount refunded I Rs.35,05,526l-
as per page 21 ofrepl

B. Facts ofthe complaint:

3. The complainant vide complaint has made the following submissions: -

I. That the complainant was allotted a flat bearing no. B-g2, gs floor,

Tower-B, admeasuring 1350 sq. ft. in the proiect of the respondent

named "Landmark the Residency" Sector- 103, Gurugram vide

apartment buyer's agreement dated 03.08.2013 for a total sale

consideration of Rs.57,17,750/- against which the complainant has

paid a sum of Rs.52,05,526/- in all from time to time as per the

demand notice ofthe respondent.

II. That as per para no.10.1 ofthe agreement, it was settled between the

parties that the respondent will hand over the possession of the

above said Apartment to the complainant within 04 years from the

date of execution of that agreement and as per para no. 11.4 of the

agreement, there was also condition that ifthe developer is not in a

position to handover the said flat applied for within 04 years, the

developer, at his sole discretion, may terminate t}ris agreement and

refund the amount deposited with simple interest @90/6 p.a. which

the respondents have totally failed to comply with the terms and

conditions enumerated therein. It is also mentioned in the same para

no. 11.4 that the respondents will pay a compensation as per the

terms and conditions enumerated in the said para of t}le agreemenl

UI. That the respondents have deliberately and knowingly delayed the

construction and on visit to the site, the complainant found that the

proiect was not completed as per agreement.

IV. That the respondents with malafide intention on one pretext or the
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other, even without signing the apartment buyer,s agreement has

made the complainant to deposit an amount of Rs.24,10,769/- with

the respondents from dated 76.12.2010 to 16.07.ZOl3 and ABA was

signed on 03.08.2013 which is totally wrong and incorrect as per law

for which the respondents are liable to pay an interest.

That the complainant many times requested the respondents to

handover the possession as per terms and conditions of the above

said apartment, but the respondents always delayed the matter on

one pretext or the other and did not handover the possession of the

above said apartment to the complainant and has sent a false and

fabricated letter for possession. Thereafter, the complainant visited

the site along with notice no.4 and found that the site was not

completed as per terms and conditions of the ABA then the

complainant moved an application to the respondents for

cancellation of the booking and refund of Rs.S2,05,526/- with

interest.

That seeing the situation of the flats and having discussion with the

notice no.4 (Customer Relationship ManagerJ ofthe respondent no.1,

the complainant onZ8.03-2022 moved and application and cancelled

the booking and demanded the refund of Rs.52,05,526/- with interest

as the flats at the sight were still in doldrums condition and nor

completed and there were no chances for the completion and the

respondents have also failed to update about the completion of the

said flats.

That the complainant and respondents have signed a memorandum

of settlement dated 28.03.2022 and the respondents promised to
refund the full amount of Rs. 52,05,526 /- with interest within 0B

months but the respondents have returned only Rs.35,05,526/- and

VI.

VII.
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is liable to refund a balance amount of Rs'17'00'000/- with interest

@24o/o p.a.till its realisation as there is breach of agreement dated

28.03.2022 which was to be paid by 27 'Ll'2022 as per terms and

conditions of the said agreement'

VIll. That during the visit of the complainant at the respondents no' 1 to 4

and meeting with noucee no'4 who has flatly refused to refund the

balance of Rs.17,00,000/- with interest and thereby violated the

terms and conditions of the said agreement and knowingly and

deliberately cheated the complainant and has done cheating and

played a fraud with the complainant by not paying the balance of

Rs.17,00,000/- which shows the malafide intention of the

resPondents.

IX. That the complainant has suffered irreparable mental tension' agony

and harassment as well as financial and social loss from the conduct

of the respondents' Therefore' the complainant is legally entitled to

get separate compensation from the respondents '

C. Relief sought by the complainant:

4. The comPlainant has so
t of Rs.17,00,000/-

a) Direct the resPo
tion.

para 11.4 of BBA'

c) Direct the respondent to pay an interest on amount deposited before

signing of apartment buyer's agreement with respondents'

d)Direct the respondents to pay liltigation cost and compensation'

5. O; the date ofhearing the authority explained to the respondent/promoter

alongwith interest @z4o/o lrorn z I 'L L'LvLL

b) Direct the respondent to pay amount @Rs's/'per sq ft per month as per

about the contraventions as alleged to have been committed in relation to

section 11[4J(aJ of the Act to plead guilty or not to plead guilty'

Page 6 of 16
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D.

6. The respondent vide its reply dated 03'07'2024 has contested the

complaint on the following grounds:

i. That the complainant in the instant complaint is praying for refund of

balance amount along with interest and compensation along with legal

fee. lt is an admitted fact, that the complainant has cancelled the unit

allotted to him and has signed a memorandum of settlement dated

28.03.20?2 against which the nant has already received a sum of

Rs.3 5,05,526l- out ofRs. 52,

ii. That the complainant cannot is Authority as he is seeking a

prayer which is of the d this authority does not

provide recovery

That the complai estoppel, since the

settlement and now

is further submitted

cancelled upon the

complainant has

cannot wriggle o

that the alleged u

request of the comp lainant ceases to be an

recovery which is can only entertained by the hon'ble civil court and not

a complaint before this authority'

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute Hence' the complaint can be

decided on the basis ofthose undisputed documents and submissions made

by the parties.

PaEe 7 of 16

lv&l

to institute the



E.

8.

ffiHARERA
#-arnuennvt

Complaint No. 4895 of 2023

f urisdiction of the authority:

The respondent raised a preliminary submission/obiection that the

authority has no iurisdiction to entertain the present complaint' The

objection of the respondent regarding rejection of complaint on ground of

jurisdictionstandsrejected.Theauthorityobservesthatithasterritorialas

well as subject matter iurisdiction to adiudicate the present complaint for

the reasons given below.

9.

E. I Ter torial iurisdiction

As per notification no. l /92 /2

and Country Planning D

Regulatory Authority, Gu

purpose with offices si

in question is situa

Therefore, this au

the present complai

E.Il Subiect matter

10. Section 11(4)[a) of the

responsible to the allottee's as

14.72.2017 issued bY Town

iurisdiction of Real Estate

Gurugram District for all

ent case, the Project

f Gurugram district.

to deal with

the promoter shall be

t for sale. Section 11(4)(a) is

reproduced as he*,+l A RE RA
Be responsible for under the

provisions of this or to the

ollottees as per the agreement for salq or to the associotion of ollottees, as the

case may be, till the conveyonce ofoll the oportments, plots or buildingt as the

cose may be, to the allottees, or the common areos to the associotion of

allotlces or the competent authoity, os the cose may be:

Section 34-Functions of the Authority:
34A of the Act provides to ensure complionce of the obligotions cost upon the

promoters, the ollottees and the rcol estqtz ogents under this Act and the rules

qnd regulqtions mode thereunder,

rs,
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So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the Promoter.

Findings on the reliefsought by the complainant'

F.l Direct the respondents to refund the balance amount of Rs'17,00,000/-

alongwith interest @24o/o from 27 'L1.2022 till its realization'

ln the present complaint, the complainant intends to withdraw from the

project and is seeking return ofthe amount paid by him in respect of subrect

F.

72.

Provide(l thatwhere an allottee does not intend to withdraw Jrom the

project, he shall be poid, by the promoter, interest for every month of
'del;y, 

tl the handing over of the possession, ot such rate as moy be

prescribed."
(Emphosis suPPlied)

13. Due date of handing over of possession: Clause 10'1 of the apartment

buyer's agreement dated 03.08.2013 provides for handing over of

possession and is reproduced below:

10,7 SCHEDULE FOR POSSESSION OF THE SAID APARTMENT

The Developer/Compony based on its present plons ond estimates ond

subject to ail just exceptions, contemplates to complete constuction ofthe

saia Bullding/soid Aportment within a period of Four years (48 Months)

from the dote of execution of this Agreement unless there shall be delay or
there sholl be failure due to reasons mentioned in Clauses 11.1,71.2,17'3

and Clause 41 or due to failure of Intending Allottee(s) to pay in time the

price of the said Aportment qlong with other chorges ond dues in

ction 18(1J of the Act. Sec. 18(1)

ofthe Act is reproduced below nce:

"Section 78: - Return
18(1). tf the promoqf€il*t4d,b!/ld, Elg, bte to sive possession

ofon aportment,
(a1 in iccoraanci with the teris of the ogreement for sole or, os the

cose mqy be, duly completed by the dote speciJied therein; or

(b) due to iiscontiniuance ofhis business os o developer on account of
suspension or revocotion of the registration under this Act or for
any other

he shi be liqbte on demqnd to the allottees, in case the ollottee

wishes to withdrdw from the project without preiudice to any other

remedy availoble, to return the omount teceived by him in respect

of that apartment, ptot buitding, qs the cose \ay ?e'.w!:h .int:r,?st
it such' rote as 

-moy 
be prescribed in this beholf including

compensotion in the mafr@{under this Act:
d towithdraw from the
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GURUGRAM
accordance with the schedule of payments given in Annexure F or as per

the demands raised by the Developer/Company from time to time or any

foilure on the port of the lntending Allottee(s) to abide by 
-oll 

or ony of the
't"r^, 

o, ,onditioni of this Agreement The lntending Allottee(s) ogrees

and undertokes that the company sholl be entitled for o period of six

months for the purpose oI fit outs and a further period oI s.ix months on

accouni of grace over aid above the period more particularly specified

here-in-obove.

14. As per clause 10.1 of the buyer's agreement, the possession of the allotted

unitwas supposed to be offered within a stipulated timeframe of 48 months

plus 12 months of grace period, in case the construction is not complete

within the time frame sPecified. offact that the resPondent has

not completed the Proiect in wh unit is situated and has not

2017. AccordinglY, in theobtained the occupation

present case the grace Therefore, the due

date of possession co

15. Admissibility of of interest: The

complainant/all ject and is seeking

refund ofthe amount biect unit with interest

m in the subordinateat 24o/o p.a. However,

legislation, under the P the rules vide notification

ofproviso to section

19, the "interest at

the rate prescribe" @L{Q$efiA$irtichest marginar cost

of lending rate +2%o. the prescribed rate of interesL Therefore, in case the

complainant/allottee intends to withdraw from the proiect after

commencement ofthe Act, 2016, ttre amount paid by him shall be refunded

alongwith interest at prescribed rate as provided under rule 15 of the rules'

Rule 15 has been reproduced as under:

Rule 75. Prescribed 7[lte of intcrest' [PToydso to section 72, sec'tion

78 anit sub'section (4) and sttbsection (7) ol section 791

ffi
rai:li,
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(l)For the purpose ofproviso to section 12; section 18; ond sub'sections

(4) and (7) of section 79, the "interest ot the rate prescribed" shall be

the Stote Bank ol lndio highest marginal cost of lending rote +2%':

Provided th.lt in case the Statc Bonk of India marginal cost of

lending rate (MCLR) is not in use, it shall be replaced by such benchmark

lending rotes which the State Bonk oI tndio moy fix from time to time

for lending to the general Public.

L6. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate ofinterest so determined by the legislature' is reasonable

17. Consequently, as Per websi

the marginal cost oflen

is 9.10%0. Accordingl

and if the said rule is followed

practice in all the cases.

interest, it will ensure uniform

flndia i.e., https: //sbi.co.in

on date i.e., 19.03.202 5

will be marginal cost

18.

of rending rate +2'z i$$f.ro"z93.'fin- 
1 ?1

The complainant hai, ggUlnittea -tnat as per clause 10'1 of the buyer's
ry. rt r I t ,,-t r3

asreement dated 03.08.2013, the respondents were liable to hand over
r. <r:- vt I ll' tl ta-,

oossession of the flat within a period of 48 months from the date of
:r ri' *eAtv.

execution of agreemeng buithe respondents have totally failed to comply

with the terms and conditions enumerated theJein' Further' when the

.;;.;;;;;'.';d,t t#tt}tthlll#[atthe sisht were st,r

in doldrums conditi"Gu{a$@eAffire no chances for the

completion. Therefore, the complainant on 28'03'2022 moved and

application and cancelled the booking and demanded the refund of

Rs.52,05,526/- with interesL Thereafter, the complainant and respondents

signed a memorandum of settlernent dated 28'03'2022, vide which the

respondents promised to refund the full amount of Rs'52,05,526/- with

interest within 08 months, but the respondents have returned only

Page 11 of16
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Rs.35,05,526/- till date and is liable to refund the balance amount of

Rs.17,00,000/- with interest @240lo p.a.

19. On consideration of documents available on record and submissions made

by both the parties, the authority is ofthe view that as per clause 10'1 ofthe

agreement dated 03'08.2013, the possession of the apartment was to be

delivered by 03.08.2018. The respondent/promoter completed the

construction and development of the proiect and got the occupation

certificate on 25.O}.2OZO ana ds14{.ga possession of the unit to the

complainant on 31.03.2021' ,oYrmillg complainant vide letter dated

28.03.2022, surrendered *" Ig"#frgent and sought retund of the

entire Daid-uD amounL Thereafter, an MoU was executed between the
, rrl' :''*{l}&*j*, \., . \

complainant and respondent/promoter on 28.03.2022, vide which it was
I s' r" 'tx*{as$' \ v.\

mutuallv asreed between the Darties that the respondent will refund the
I'D, ,'1i\ ftr

Daid-uD amount within 8 months from the date of its execution i.e' by
t=r I I B ll r\t-'I

28,11.2022. However, the respondent/promoter has refunded an amount
r'1 r l: { b fi n ,e,

of Rs.35,05,526l- to the complainant by 26.09.2022 and the balance

amount ;as not b""n ."tn')"'oh,L *Kry
The Authoriw observes that section 18[1) is applicable only in the_ ir ra hrr.r- -
eventualiw where the promoter fails to complete or unable to give' Lir ^l tl"-rt L.t .t'
Dossession of the unit in accordance with terms of agreement for sale or
' I I rlrl lI lrl\l\/l
duly completed by the date specified therein. This is a case where the

promoter has already offered possession of the unit after obtaining

occupation certificate.The allottee never earlier opted/wished to withdraw

from the proiect even after the due date of possession and only when offer

ofpossession was made and demand fordue payment was raised, then only,

he has filed a complaint before the authority'

The right under seaion 18(1)/19(4) accrues to the allottee on failure ofthe

promoter to complete or unable to give possession ofthe unit in accordance

20.

Page 12 of 76
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withthetermsoftheagreementforsaleordulycompletedbythedate

charges at prescriu"a .agoliltgss,fJ"..uKnth of delav.

,r-i,"ro*.r.", 94

Complaint No. 4895 of2023

for possession was

s as prescribed under the

specified therein. If allottee has not exercised the right to withdraw from

the proiect after the due date ofpossession is over till the offer ofpossession

was made to him, it can be inferred that the allottee has tacitly consented

to continue with the proiecL The promoter has already invested in the

projectto complete it and offered possession ofthe allotted unit' Now' when

unit is ready for possession, such withdrawal on considerations other than

delay will not be in the spirit of the,section 18 which protects the right of

the allottees in case of failure "f'o;"i;G 
.o give possession by due date

-i.:isrs:'s\

eitherby way of refund if opted by-thgtlgttee ot UV way of delay possession

)')

03.08.2018. The oC was igieived on-5'09'2020 whereas' possession was

offered to the comprrainant :rr;'g@*"li[?l:: *".:o"otn'n:

surrendered the unitiituestion and,itYFnl,t"l,Sr"f the paid-up amount

alongwith interest viieiette*"i.q,too1'f:;f,herefore' in this case'

$'
refund can only be grante

Haryana Real Estate Regulatory Authority Gurugram (Forfeiture of earnest

money by the builder) Regulations, 11(5J of 2018' which provides as under'

e (Regulations ond Develo\ment)

were carried outwithoutanY feor

"5.

Scenori

Act,201
os there wos no law for the some but now, in view of the above

facts ond toking into consideration the iudgements of Hon'ble

Nationol Consumer Disputes Redressol Commission ond the

Hon'ble Supreme Court oJ India, the outhorily is oI the view thot

the forkiture amount of the eornest money shall not exceed

^or"'thon 
70Vo of the consideration omount of the reql

estote i.e. opartment /plot /building ss the case may be in oll

cases where the cqncellation of the llot/unit/plot is mode by the

builder in o unilaurol monner or the buyer intends to withdraw

ftom the project dnd any ogreement contoining ony clause

Pagel3 of\6 L'
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contrary to the aforesaid regulations sholl be void and not

binding on the buYer"'

Keeping in view the aforesaid factual and legal provisions, the

respondents/promoter was obligated to refund the paid-up amount of

Rs.52,05,525/- after deducting 10Vo of the sale consideration of

Rs.57 ,77 ,750 /- being earnest money along with an interest at prescribed

under as prescribed under Rule 15 ofthe Haryana Real Estate (Regulation

and Development) Rules,2017 on the refundable amount, from the date of

surrender i.e.,28.03.2022 till acR*m*Lof the amount'

The authority observes that the lSpondent/promoter has already

refunded an amount of Rs.35,05,525/- to the complainantby 26,09.2022'
-t'- ,lt.l!u'l :\

but the balance amount alongwith interest after permissible deduction as
t .r>-r$'. L L'Itr\'z.l-\

discussed above is yet to be refunded to the complainant- t a':, ---*= -;...:r yr.l
In view of the above, the respondents/promoter is directed to refund the

t t ' ;r,- l'tt \ l':l
balance amount o, *;,t&90,99P/,,rrlfl otr ti. .,"r1o,linant after deducting

100/o ofthe sale consideration of Rs.57,17,750 / - being earnest money along
tr -\ t ll ll ll llrf{..,

with an interest @11.100/o p.a. (the state Bank oflndia highest marginal cost
{-rr- !r+r./'". r,

of lending rate IMCLR) applicaUlg a::U9:9+270) as prescribed under rule

15 ofthe Harvana Real Estate (Regulation and Development) Rules,2017- lr rt-I-ta. aD ll
on the refundable amount, from qre 4a1,"-t!,! amourt was supposed to be

paid i.e., 28.11.2022 till actual refund of the amount within the timelines
\ --7 I lr\ Lt'?ltHl\/l

provided in rule 16 of the Haryana Rules 2017 ibid.'

F.It Direct the respondentto pay amount @Rs.s/- per sq.ft- per month as per

para 11.4 ofBBA,
F.III Direct the respondent to pay an interest on amount deposited before

signing of apartment buyefs agreeurent with respondents.

ln view of the findings detailed above, the above said relief become

redundant as the complainant in the present complaint is seeking refund of

the balance paid-up amount and the unit stands surrendered.

26.
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MGURUORAM
F.lV Direct the respondent to pay cost oflitigation and compensation'

The complainant is seeking above mentioned relief w'r't compensation'

Hon'ble Supreme Court oflndia in civil appeal nos' 6745 -67 49 of 2021tltled

as M/s Newtech Promoters and Developers M' Ltd' V/s State of Up &

Ors. (supra,), has held that an allottee is entitled to claim compensation and

litigation charges under sections 12,14,18 and section 19 which is to be

decided by the adrudicating officer as per section 71 and the quantum of

compensation and litigation expens! !!r.all be adiudged by the adiudicating

officer having due regard to the fa€tors mentioned in section 72 The

adjudicating officer has exclusive iulis,.9ic.-iion to deal with the complaints in

respect of compensation and legal expenses' Therefore' the complainant is

advised to apDroach thi adiud-i6tinElffiiei iol seeking the relief of
,-A. 

'' 
hlE=&r \ -9-\

compensation and litipation expenses. inqd

Directions of the Authority:

Hence, the Authori issues the following

directions under secti e of obligations

cast upon the promoter trusted to the Authority

under Section 34(0 ofthe Act

i. The respondent the balance amount

ng 100/o ofthe

money along with

an interest @L!.700/o p.a. (the State Bank of lndia highest marginal

cost oflending rate (MCLRJ applicable as on d a1s +2o/o) as prescribed

under rule L5 of the Haryana Real Estate (Regulation and

Development) Rules,2017 on the refundable amount, from the date

the amount was supposed to be paid i'e', 28'112022 till its

realization.

G,
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ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

ffi HARERA
ffi arnuennrtl
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fAshok SanEwan)
Memhe-lr

L

would follow

29. Complaint stands disPosed of.

30. File be consigned to the registry.

Haryana Real Estate Regulatory
Dated: 19.03.2025

HARERA
GURUGRAM

, Gurugram

(*\
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