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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint No. 1176 of2023

Complaint no. :

3il::1;:[,J'-' :

Hardeep Kumar and Safia Gupta
Both R/o: - 307, Sector 4, Mansa Devi Complex,
Panchkula-134114, Haryana.

1776 of 2023
73.O3.2023
19.O3.2025

Complainants

1. KNS Infracon PW. Ltd.
2. M/s Tashee Land Develo
Both Having Registered
517 A, Narain Manzil, 2
Cannaught PIace, New

CORAM:
Ashok Sangwan

APPEAMNCE:
Soumya Kumar (Advo
Rishabh jain (Advocate)

Respondents

Member

Complainants
Respondents

1. nant/allottees under

elopment) Act, 2016
(in short, the Act) read with rule Zg of the Haryana Real Estate
(Regulation and Development] Rules, Z0l7 (in short, the Rules) for
violation ofsection 11[4] (a) ofthe Act wherein it is inter a/ia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
Rules and regulations made thereunder or to the allottees as per the
agreement for sale executed interse.
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A. Unit and proiect related detail$

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possessioq delay

period, ifany, have been detailed in the following tabular form:

S. No. Heads Information
1. Project name and location 'Capital Gateway, Sector-111, Gurugram

2. Project area 10.462 acres
3. Nature ofthe proiect Residential
4. DTCP license

validity status
no. and {\a of 2011 dared 16.04.2011 valid upto

i!#fu2024
5. Name oflicensee I |[$$ Infracon Pvt. Ltd. and others

6. RERA registered/.;tl6
resistered .{a1f "

i da
llnqtred vide regd. No. 12 of 2018
edlm1.2018

7. Unit no. I 202,2,d floor, tower B

I (pg. 30 of complaint')
B. Date of

buyers'agrer
)xec Ition "'o'fl

r lT\
25.06.2013
(pg. 28 ofcomplaint)

C"r.t.,r.L, li.k"d9. Payment pla I

10. Basic sale co\ )ration Rs

p
;3,73,000 /-
32 ofcomplaint)

11. Total amount paid by the
complainant

Rs.

Ias
fiiTloet-
i*foase 11 of comolaint)

1_2. rossession$A3

GUI?U
mlHh*'e e herein;: 

Ti,."J'
Party/ConJirming Party proposes to
hondover the possession of the Jlat to the
purchaser within approximate period of
36 months from the date of sanction of
the building plans oI the said colony.
The Purchaser agrees and understands
that the First Party/Confirming Par4t
shall be entitled to a grace period of
780(one hundred and eighty) days,
afier expiry of 36 months, for applying
and obtainino occuDation certificote in
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3.

I.

HARERA
GURUGRAM

Facts ofthe

The complainants

That on 10.05.2011,

the responde

111, Gurgaon.

Complaint No. 1176 of2023

applied for booking a flat in

, situated in Sector

represented to the
comntainants tt@ffi 

I}@RAMbe Facilitated no tater
man 5 years trom the said applichtion, with a irither grace period of 6
months, i.e., by 10.11.2014, in terms of Clause 13 of the terms &
conditions.

II. That on 77.06.2073, the respondents issued allotment letter to the
complainants for unit no. 8-202, admeasuring 1990 sq. ft. at a rate of
Rs.2700l- per sq. ft.

respect of the Colony from the
concer ed authoriqt
(Emphasis suppliedJ

35 ofcomplaint
Date of sanction of building
plans

07 .06.2072

[As per information obtained from

Due date of delivery of
possession

07.12.20L5
(Calculated from the date of sanction of
building plans + Grace period of6 months
.is allowed to the respondent in view of

dated 08.05.2023 passed by the
e Appellate Tribunalin Appeal No.

of 2022 tilted as Emaar MGF Land
Vs Babia Tiwari anil yogesh

Offer ofposse

Page 3 of16
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III. That on 25.06.2013, builder-buyer agreement was executed between

the parties, whereby it was stipulated that basic sale price for the flat
was Rs.53,73,000/- and promised date of delivery of possession was
within a period of 36 months from the date of sanction of building
plans, with a further grace period of 180 days. pertinently, the
respondents had received sanction for the building plans on

the complainants by 7.t2.201

IV. That the complainants ts to the respondents in
good faith, with the

flat in question. The

ely delivery ofpossession ofthe

the appropriate TDS

for the said

amount of
have paid an

sales price of
Rs.53,73,000/-.

failed to fulfil
and miserably

insomuch as the
complainants of possession of the
concerned flat, of over 9 years since the
execution ofthe flat bu

V. That the comp R&" of this forum to aid

with payment of

along with any
other appropriate reliefin terms ofthe Act.

C. Reliefsought by the complainants:

4. The complainants have sought following relief(s):

I. Direct the respondents to handover possession of the flat and to
pay delay possession charges.

them to receive4espe;r

interest by the r!fr14
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D. Reply by the respondents.

5. The respondents have contested the complaint on the following

grounds:

i. That the respondents had applied for environment clearance on

20.70.20LL. However, the decision and issuance of certificate to the
promoter/developer remained in abeyance for a long time due to

sudden demise ofthe Chairman of Environmental Impact Assessment

(EIAI Committee in an unfo road accident. The developer

finally got the envi 17.06.2013. Owing to this, the

construction work of the started late.

ii. That the responden in building plans of

the said project . However, for no fault

of the resp the department only

after a delay of on ofproiect could

not be started

iii. That the com not consumers rather
'investors'who of the Act, 2016 more

tv. That on 25.06.2

specifically in view of the

nrotecttheinte$llrA
lf the Act, 2016 which states to

KA
fintlvas executed between

lMl ,,oo.. B Tower wasthe parties,

allotted to the complainants.

That the structure of the said p ect in question is complete and few

installments are due and on account of the complainants.

Moreover, it is pertinent to state the respondents have applied for
obtaining occupation certifi cate Phase-l ofthe said proiectas allthe
construction and development ies are complete.

Page 5 of16 /'
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vi. That for the reasons beyond the control of the respondents, the said

project has been delayed. As a matter of fact, economic meltdown,

financial crisis, delay in granting sanctions and approvals from the

concerned government departments, sluggishness in the real estate

sector, increase in cost of construction, default by allottees in making

timely payments, multiple disputes between the worMorce, labour

and contractors resulting into shortage of labour and workforce and

change in contractors, n

construction due to

restricted construction

environment as di

moreover, o

some of the imp

vll. That simul

duties to com

approached the

Limited.

ty of sufficient water for

by local administration,

towards protection of the

ion and the NGT and

Covid-19 outbreak are

of the respondents.

the obligations and

is why promoter

I' of SBICap Ventures

have been vastly

failed to pay their

propagated for the

investors like the

as claimed by the complainants

occasion has occurred deeming

Hence, the present complaint is

viii. That the development acd

an"ctedd*tot{eA

iX ffiiT',"ffiTJRL}I
benefit of innocent custo

complainants in the present

x. That there is no further defici

against the respondents and

indulgence of the Hon'ble Auth

liable to be dismissed.

and not the

Page 6 of16 r'
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Copies ofall the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission
made by the parties.

Jurisdiction of the authority

The authority observes that it has territorial as well as subiect matter
jurisdiction to adiudicate the present complaint for the reasons given

below.

E.I Territorialiurisdi

7. As per notification no. l/9 dated 1,4.12.2077 issued by
Town and Country iurisdiction of Real Estate
Regulatory Au Gurugram District for
all purpose with the present case, the
project in area of Gurugram
District, therefo

iurisdiction to
deal with the

E.II Subiect

8. Section 11[4)(aJ of the that the promoter shall be

Section 11(4)(a) is

RAM
ii1 rne promote, snob

(o) be responsible for ott responsi bilities and functi o ns
under the provisions of this Act or the riles ana ,egutotion, miii
thereunder or to the_allottees as per the agreemeit Jor mle, or to
the ossociation of allotues, os thi case moy be, Ull tie conviyanci
of all the opartmen*, plots or bui os the cose may be, to the
allottees, or the common areos to the-ossociotion of allittees or the

6.

E.

compelent authoriqt, qsthe cose may be;

Page 7 of 16
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9.

F.

Complaint No. 1176 of2023

Sedion ?4-Fundions ol the Auihority:
344 of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees ond the real estate agenB
under this Act and the rules ond regulations made thereundei.

So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter.

Findings on the obiections raised by the respondents.
F. I Obiection regarding the complainant being investor.

10. The respondents have taken a stand that the complainants are investors

and not a consumer. Th

of the Act and is not en

not entitled to the protection

e complaint under section 31 of
the AcL The Authori person can file a
complaint against contravenes or violates

any provisions of ade thereunder. Upon

careful perusal of the flat buyer's

agreement d the complainants are

buyers, and they t to the promoter

towards purchase At this stage, it is
important to stress upon -of term allottee under the Act,

the same is rep

"2(d) "allotue the person to
whom a
allotted,

moy be, hos been
old) or otherwise

tronsferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, tronsfer or
otherwise but does not include a Wrson to whom suci plog
aportment or building, as the cose moy be, is given on rent;"

ln view of above-mentioned definition of ,allottee. 
as well as all the

terms and conditions of the agreement, it is crystal clear that the

complainants are allottees as the subiect unit was allotted to them by

the promoter. Further, the concept ofinvestor is not defined or referred

in the Act. Moreover, the Maharashtra Real Estate Appellate Tribunal in

Page 8 of16
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its order dated 29.01.2079 in appeal no. 0005000000010557 titled as
M/s Srushti Sangam Developerc pvl- Ltd, Vs. Sarvapria Leasing (p)
Lts, And anr.has also held that the concept ofinvestor is not defined or
referred in theAct.ln view ofthe above, the contention ofpromoterthat
the allottees being investor are not entitled to protection of this Act
stands reiected.

F.ll Obiections regarding force maieure.

11. The respondents/promoter raised the contention that the
construction of the tower unit of the complainants is
situated, has been delayed d majeure circumstances such as
delay on part of

formalities, sho

ofunderground

making timely

of Covid-19 a

this regard are

question was to be

governmental clearances

approvals and other

region, ban on the use

default by allottees in

NGT, major spread

e pleas advanced in

ofthe unit in

Moreover, time taken in

Lnrrbuted as reason for delav in

R"4a"r" ao not have any

Furthermore, so

the respondents.

are of routine in
nature happening annually and the promoter is required to take the
same into consideration while launching the proiecL Thus, the
promoter/respondents cannot be given any leniency on based of
aforesaid reasons and it is well settled principle that a person cannot
take benefit ofhis own wrong.

Page 9 of16
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Findings on the reliefsought bythe complainants.
G. I Directthe respondent to handover possession ofthe flat and to
- pay delay possession charges.

The complainants intend to continue with the proiect and are seeking
delay possession charges as provided under the proviso to section
18(1) ofthe Act. Sec. 18[1J proviso reads as under.

"Sedion 7g: - Return of amount and compensotion
18-(1). lf the pronoter foils toconpleteor isinoble togive Dossession
ofon aportmenE ptot, or building, _

G.

1-2.

Provided that where on allottee to withdrow from the project,
evety month oI deloy, till the

he sholl be paid, by the
handing over of the possessio4 moy be prescribed.""

13. Clause 2.1 of the flat
supplied)

25.06.2013 (in short,
agreement)

and is reproduced
below:

2.1
"Subject to clqu ond beyond
control of the ts/restrictions
Irom any court/ hoving compliedwith a the not limited timelypayment oI total and other charges andhoving complied wi documentation etc. osprescribed by the frrst porqt proposes to handover
the possession opproximate petiod
oI 36 months
colony, The

plons of the said

party, that the first
after the

periodoITS0 doys

oI the colony
OC in respect

(Emphons supplie.l)
14. At the outset, it is relevant to cor."nt on th" pr"set possession clause

ofthe agreement wherein the possession has been subiected to all kinds
of terms and conditions of this agreement and application, and the
complainant not being in default under any provisions of these
agreements and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this

Page 10 of 16
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clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoter and against
the allottees that even a single default by the allottees in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottees and
the commitment date for handing over possession loses its meaning.
The incorporation of such clause in the buyer,s agreement by the
promoter is iust to evade the towards timely delivery ofsubiect
unit and to deprive the ir right accruing after delay in
possession. This is iust to co to how the builder has misused
his dominant positi schievous clause in the
agreement and th but to sign on the
dotted lines.

Due date of
respondents/p

grace period: The

e possession of the

date of sanction of
said unit within a

building plans. The approved on 07.06.2072.
Therefore, the due date over possession comes out to be

qriq+{ f,.ri
15.

07.06.201,5. It is further provided promoters shall be
entitled to a ng and obtaining the
occupancy certi from the concerned
authority. The said grace period is allowed in terms of order dated
08.05.2023 passed by the Hon,ble Appellate Tribunal in C pryalNo.433
of 2022 tilted as Emaar MGF Land Llmited Vs Babia Tiwori and
Yogesh Tiwari wherein it has been held that ifthe allottee wishes ro
continue with the proiect, he accepts the term of the agreement
regarding grace period ofthree months for appllng and obtaining the

Page 11 of 16
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occupation certificate. The relevant portion of the order dated
08.05.2023, is reproduced as under: -

"!-:.per o[or:s:id^clouse of the ogreement, possession oI the unit vtos to bedetivered within 24 monthsfrom the dote if"rurran iy ri"igr";;ii i".by 0.7.03.2-014. As per the obove soid clouse 1lk) 
"f 

the;gr";";;,;;;;;;
l"r:od, 

ol:. months.for obtoining occupotion Cenincite etc. ios" bee,provtoed. t he perusolofthe Occupation Certificote doied lt.l l.ZOZO oiceaat page no. 312 of the paper book reveols thi, ,n" ,pp"ttrii-pr".i[ri*
?l!::d. I:, gront. oI occupotion certifrcate on ii.u.zizit ,,iii rriutttmotety granted on 11.11.2020. tt is olso wen *ronn tnrt it ta*ii ii."li

16.

apply ond obtoin Occupotion Certilcote from O" ,onr"rn"a ortno'riii )-,

:i:::::l.: "!: :t:h? !,ct' 
i r the.projut orihe p';.;;"; ; ;;;;;;;;; d"!r ;;

:!::::::-:1'::i:y:'^1',:*is.1p.;h*^gv",p;;;,;;;7;;";;;;";Z
f.:f :: : d::"k 

.,,"tuna 
o/ t&{*}idffi/,h; ;ii;i;"";;; ;' ; ;; i;;;; ;;

::::!::Y. I": :!: t,:j".t,Qftffiffi, ",, 
;;;;;;;;; ;,:;;;;" ;Z

:'!:'::::^'::r.:::!,'::sffii;;J;i,li,,iir{i"ilii'itr
i:::l:::i:!:!"ln,*ry{g$ffibxfu ,nip:iiiiiiii""iiii"
term ofthe
,-!:_.?!rl_,n,nS the.occupotion cer rtcok. So, in view of the obovi iaildcircumstances,-.,-:,,:-"".-, !,c uppefiult-promoter is entitled to ovoil the orn.ppertoo so provided in lhe aarecaont a^r dn^^,!-- --' -,- . ." .:-t,-, ,vv rv yt uvrucu tu .ne aqreement lor opplying ond obtoining theOccupation Certiiicote, Thus. wirh inrht<,^n 

^! 
nra.o ^--;^) ^.. - -. -t

per the provil
of3 months os

pelloclbecomes27monthsThu<tho,1,,.a.,.^r)):..^-.
comes out to 02.

In view of the ab

very of possession

the provisions of the
Act, the authoriry is ofh@{iffi$ffioter is enritted to avail the

appllng and obtaining

grace period of 180
days, the due date of handing over of possession comes out to be
07 .72.2075.

17. Admissibility of delay possession charges at prescribed rate of
intetest proviso to section 1g provides that where an allottee does not
intend to withdraw from the proiect, he shall be paid, by the promoter,
interest for every month ofdelay, till the handing over ofpossession, at
such rate as may be prescribed and it has been prescribed under rule
15 of the rules. Rule 15 has been reproduced as under:

PaBe 12 of 76
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provision ofrule 15 ofthe rules.,.h,as determined the prescribed rate of

Rul: 15: prellnryd mb of intcrest lpmviso to section t2, section tBond sub-sedion (4) ond subse*ion (7) of section 7gl(1) For 
.the 

purpase of proviso to iection 12; seciion 18; and sub-
sections (4) and (7) of section 19, the "interest oi tni ,o*prescribed,, sha be the Stote Bqnk oI Indio hgn"rt 

^"rjiiit ,ort
oflending rate +294.:

provided that in case the Stote Bonk of India mqroinal cost
?f 

bndins rate (M2LR) is not in use, it shoit be ,eptoiii ii rrcn
benchmark tending rotcs which the Stote Bon* if iiiii ioy n*
from time to timefor lending to the general public.ru. I he teglslature in its wisdom in the subordinate legislation under the

interest. The rate of in
reasonable and ifthe said

ensure uniform pra

19. Consequently, as

https://sbi.co.in.

on date i.e., 19.

interest will be

20. The definition of

provides that the

promoter, in case of defau

"(zo) "interest
allottee, asthe case moy be.

the legislature, is

to award the interest, it will

Bank of India i.e.,

fin short, MCLR) as

prescribed rate of

i.e.,l].,l0o/o.

section 2[za) ofthe Act

from the allottee by the

to the rate ofinterest which

in case of default. The

the promotcr or the

Explanotion. 
-For the purpose ofthis clouse_

O the rote of interest chorg;oble fton the ollottee by the promoter,
in cose oI defoult, sholl be equal to the rote of inierest'which thi
promoter shallbe.lioble to po, the ollotue, in cose of defouh;Ut) the interest poyoble by the promotzr to the ottodlee snLl Oi lromthe date the promoter received the qmountor on, port fhereof till
the- do.te the omount or port thereol ond nLirt lniik- i,
refunded, and th.e interest pqyoble by t:lte alloaee m tne proiitir
sho be ftom the dote the ollottee defaul9 in poymint U thepromoter till the date it is poid:

Page 13 of 16
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Complaint No. 1176 of2023

Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate i.e., 11.10% by the
respondents/promoter which is the same as is being granted to the
complainants in case ofdelayed possession charges.

0n consideration ofthe documents available on record and submissions
made by both ihe parties, the authority is satisfied that the respondents
are in contravention of the secrion 11(4)(a) of the Act by not handing
over possession by the due per the agreement. By virtue of

22.

clause 2.1 of the buyer,s

possession of the subiect

between the parties, the

to be delivered within a period
of 36 months from plans which comes out
to be 07.06.2015. the same is
allowed for the re, the due date of
handing over p ', the respondents
have failed to h apartment till date of
this order. Acco ent/promoter to
fulfil its obligations the agreement to hand
over the possession within

observes that as

tower in questio
/promoter on

24.70.2024.
has not been offered

to the complainants till date.

23. Accordingly, it is the failure ofthe promoter to fulfil its obligations and
responsibilities as per the agreement dated 25.06.2013 to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(41(a) read with
proviso to section 1B(U of the Act on the part of the respondents is
established. As such, the allottees shall be paid, by the promoter, t

page 14 of t6
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interest for every month of delay from due date of possession i.e.,
07.12.2015 till offer ofpossession plus 2 months or actual handing over
of possession whichever is earlier, as per section 1g(1) of the Act of
2016 read with rule 15 ofthe rules.

H. Directions of tfte authority
24. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the pro as per the function entrusted to the
authority under section

i. The respondents/pro directed to pay interest to the
complainants unt at the prescribed rate
i.e., 17.70o/o from the due date of
possession

n plus 2 months

is earlier, as per
section 18

15 ofthe rules;
The arrears

07.12.2015 till the date
of order by the by the promoter to the
allottees within a from date of this order and

or actual

l1l,

interest for every
by the promoter to

The respondents/promoter is directed to supply a copy of the
updated statement of account after adiusting delay possession
charges within a period of30 days to the complainants.
The complainants are directed to pay outstanding dues, if any,
after adjustment of delay possession charges within a period of
60 days from the date ofreceipt ofupdated statement ofaccount.

.12.2015 till offer

lv.
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The respondents/promoter shall not charge anything from the
complainanB which is not the part of the flat buyer,s agreement
dated 25.06.2013.

The respondents/promoter is directed to handover possession of
the flat/unit to the complainants in terms ofsection 17[1J ofthe
Act of 2016.

26. File be consigned to registry.

vll. The rate of interest chargeable from the allottees by the
promoter, in case of shall be charged at the prescribed
rate i.e.,11.70o/oby

/promoter which is the same
rate of interest whi shall be liable to pay the
allottees, in possession charges as per
section 2(za

viii. The respo
to pay a cost of

Rs.20,000

the compl
dated 27 .o3.zoz4 to

A period of
t to comply with the

directions gi failing which legal
consequences would

Haryana Real Estate Regulatory Authority,
Dated: 19.03.2025

(Ashok
M

Gurugram

/promoter
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