Complaint No. 1506 of 2024

&2 GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. : 1506 0f 2024
Date of order : 12.03.2025

Dinesh Chander Bahl
Address: Godhuli 5C37-A, Garcha Road,
Phari Gariahat Ballygunge, Kolkata. Complainant

d _': |

M/s Blackberry Realcon Pmetd
Office at: - Floor-11", Paras twin 'I‘owers Tower-B,

Sector-54, Golf Course Road, IGurugrqm-i{,?OOZ__ Respondent

CORAM: ' .

Shri. Ashok Sangwan | Member
. I; |é

APPEARANCE: I :

Hemant Phogat (Advocate), : Complainant

Himanshu Singh (Advocate) Respondent

. ORDER

1. The present complaint has been filed bf the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 [in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions under

Vv
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the provision of the Act or the rules and regulations made thereunder or to

Complaint No. 1506 of 2024

the allottee as per the agreem'ent for sale executed inter se.
A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of propose

any, have been detailed in the following tabular form:
S.No. Particulars Details
1. Name of project ! mT * | "Paras Square”
)
i
2. Nature of project Pl ‘ '!' | Retait Shop
¥ _‘}|' s _!_;.'1 _-q.L
G VIR O RaNEN
3. Location of pmjec:;-‘l -7 4 “1'Sector-63-A, Village-Behrampur,
' Gurugram,
4. RERA Registered
2\ l i
5. DTCP Licence > No~230f 2013
— — ! ik = —
6. Allotment letter _ [ : i "1_4#0 14
L __ =i L :
L | {&5"‘?11 page no. 109 of reply)
7. Builder Buyer Agreement 02122014
(As on page no. 17 of complaint)
8. Amended Buyer’ s Agreemert 08.01.2019
(As on page no. 56 of complaint)
9. Shop no. 37, Floor-Ground, Type-Retail
(As on page no. 20of complaint)
10. 430 sq.ft. [Super-Area]

Shop Area

4
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(As on page no. 20 of complaint)

11.

Possession Clause

; ﬁn}# i conditions
| VS Wreement and being in default
0 80 &der any provisions of the
% 1 e and all amounts due and

Clause 7. DATE OF COMPLETION

(a) Time of handing over the
Possession
(i) The date of completion of the
Project shall be Thirty Six (36)
months from the start of
construction hereof. Subject to
force majeure or/and any other
reason beyond the control of
Developer, subject to all
Allottee(s)  having  strictly
| complied with all the terms and
; of this Buyer's

" pdydb:‘a by the Allottee(s) under
this Buyer’s Agreement having
been paid in time to the

1 velaper.  The  Developer

' immediately upon the receipt of

/CC,:shall give notice to the

: thwg(s). in writing, to take

ion of the Unit for his/its

fit-outs and occupation and use

[‘Notice of Possession”), on

furnishing certain documents by

! "’ edllottee(s)
Fﬁ} e Allottee(s) agrees and
derstands that the Developer

all be entitled to a grace
period of one hundred and
Eighty (180) days over and
above the period more
particularly specified here-in-
above in sub-clause(a) (i) of
clause 7 , for completion of the
Project.
[Emphasis supplied]

(As on page no. 26 of complaint)

12.

Due date of possession

17.11.2016
[Calculated 36 months from date

-
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of start of  construction-
17.05.2013 + 180 days]
13. Sale consideration Rs.21,90,846/-
(As on page no. 57 of complaint)
14. Amount paid Rs.23,66,905/-
(As on page no. 58 of complaint)
15. Occupation certificate 23.07.2018
16. Offer of possession | .| 28.07.2018
| : ._;.I[.,ﬁ.s on page no. 12 of reply)
17. Possession letter (22122022
. \ -I,"" ) "[A"s”‘;’on_ page no. 107 of reply)
¥ L s =t
18 Conveyance deed B T :-33@.2922
3 (As on page no. 61 of complaint)

B.

Facts of the complaint

3, The complainant has made the #llpwing submission: -

L.

1.

That the complainant purﬁh’#sed a retail shop no. GF-37, on Ground Floor,
having super area 430 Sq. i_:ltl in flfh&"tﬂjﬁi;lercial_ project of the respondent
named “Paras SquarE’ ' uaf,teﬁ igt %égm_:éégh, Village Behrampur,
Gurugram for a total sale cuﬁriderﬁﬁﬁ; @5.30,15,!000,’- and total unit cost
of Rs.40,09,610/-.

The respondent executed Bw'ilder Buyer’s Agreement dated 02.12.2014 in
favour of the complainant. The respondent was offering monthly “Payment
Plan” in respect of the unit, In this regard, it was agreed between the
complainant and the respondent that the complainant is not willing to go
with the "Monthly Income P]En" and the respondent would make a “Revised
Payment Structure” after :ilecreasing the price of the units, as the

complainant gave-up the fixed monthly income plan.

&
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I1I. That both the parties agreed for the Revised Payment Structure for the to the

V.

VL.

VIL

tune of Rs.21,90,246/-. At that point of time, the respondent has assured
the complainant that an amendment to the builder buyer agreement would
also be executed by the respondent in favour of the complainant upon the
receipt of Occupation Certificate and before the registration of the
Conveyance Deed.

That the respondent raised the demands as per the revised payment
structure and on construction link basis as the unit was under Construction
Link Plan. The complainant had paid all his installments in a timely manner
as and when demanded h}f tl;,e I:&spnndent and a total amount of
Rs.23,66,905/- has been paiqﬂowagds th&sub;ect unit.

That as per clause 7(a) (i) of the Builder Buyer Agreement, the respondent
was under an obligation to complete the project within a time period 36

months from the start of construction and immediately upon the receiving

of occupation certificate mﬂiﬁer possession of the unit to the allottee.

That the Occupation Certificate of the project was received on July, 2018.
However, despite receivmg |thc 0.C., the respondent did not offer the
possession of the unit to the compia’lnant and withheld the possession of
the unit/ shop wnthnuiz an}‘ mgt&eﬁﬂ--r&%on despite of the fact that the
complainant had paid all thaz;'instailm-ents in a timely manner and there was
no due on the part of-cnmp!alinant in respé:ct of the unit.

That the complainant wanted to enquire about the delay in handing over
the possession despite receiving of 0.C. upon which the respondent kept on
lingering the matter on one pretext or the other and later on the
complainant came to know that the respondent has not received
completion certificate and that the completion certificate was issued on

24.01.2020.
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That after several follow ups, the physical possession of the unit was
handed over to the complainant on 22.12.2022. That after obtaining
physical possession, the conveyance deed was executed between the
respondent and the complainant on 23.12.2022 vide vasika bearing no.
18860 at Tehsil Wazirabad, Distt. Gurugram.

That as per the clause 7(a) (i) of the BBA, the completion date was 36
months from the start date of construction. The construction start date of
the said project was 17.05.2013 which can be ascertained from the Form
REP-1 dated 14.01.2020 swbnutted by the respondent itself with the

.- -_'_'-1

Authority. Considering the i 1struc ,p}l start date, the completion date of

the project was due on 17: 0@.]2016 ﬂnd hence since the physical possession
of the unit handed over to the cumplamant by the respondent on
22.12.2022, therefore, there is a delay of 78 months in handing over the
physical possession to the @ mplainaﬁt.' The respondent has committed
grave deficiency in séwic_es P}r nnt'handiq'l!g over the physical possession of
the unit as per the terms aﬁ{d conditions of the Builder Buyer Agreement
which amounts to unfair tade practiceon account of the respondent.
Therefore, the complainant 15‘! entitled to the delayed possession charges till
handing over of physical pnsHessiq}l mth complainant.

Relief sought by the mmpl«‘fq'lnant: ,

4. The complainants have sought following relief(s):

i. Direct the respondent to pay delayed possession charges from the
completion date i.e, 17.05.2016 till 22.12.2022 i.e,, the date when the

physical possession of the unit was handed over to the complainant.

5. On the date of hearing, the Authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the Act to plead guilty or not to plead guilty.
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Reply by the respondent.

6. The respondent has contested the complaint on the following grounds: -

ln-

11.

M1

IV.

That one of the marquee projects of respondent company is "Paras
Square” project, located in Sector 63 A, Village Behrampur, Gurugram
Haryana. The complainant approached the respondent, making enquiries
about the project, and after thorough due diligence the complainant booked
a retail shop in the project.

Consequentially, after fully understanding the various contractual
stipulations and payment |;:Jl:.?4r=|5r '}.be complainant executed the Builder
Buyer Agreement on 02.12. ZﬂléﬁT{le complamant was allotted a retail
shop bearing no. GF-37, having a $uper area of 430 sq. ft. (approx.) for a
total basic consideration of R§.4{].0_9,610 ;‘ .

That the time stipulated in respect of completion of construction was 36
months from the start of the mnstrucn?n subject to the force majeure

lterms and conditions of this

circumstances and cnmpllamce of the
agreement. On receipt of Ddcupancy Cemﬁcate the developer shall give
notice in writing to take the pussessiun of the unit. The developer shall be
entitled for a grace period ulf 180-days. As per this, the developer has to
offer the possession of the uﬁft onor befuéﬁ'z 06.2018.

The respondent had nbt.amed the Occupanr:y Certificate of the project on
23.07.2018 and offered the _pnssessmn of the unit to the complainant on
28.07.2018. The complainant is in possession of the unit and the
conveyance deed has been already executed on 23.12.2022. Despite the
complainant's allegations, the respondent categorically denies receipt of the
said amount of stamp duty paid in respect of the conveyance deed.

Furthermore, the respondent has conducted a thorough check of its

accounts and has also veriﬁeﬂ the same with its CRM back-end team, and it

Page 7 of 12



=2 GURUGRAM

VL.

HARERA

Complaint No. 1506 of 2024

has been confirmed that no such payment has been received by the
respondent.

That the respondent had endeavoured to deliver the property within the
stipulated time. It is pertinent to mention here that due to the orders
passed by the Environment Pollution (Prevention & Control) Authority, the
construction was / has been stopped for a considerable period day due to
high rise in pollution in Delhi NCR. When the parties have contracted and
limited their liabilities, they are bound by the same, and relief beyond the
same could not be granted. Furthe; compounding all these extraneous
considerations, the Hon'ble Suprgme E’uurt vide order dated 04.11.2019,
imposed a blanket stay on alllconstruttmn activity in the Delhi- NCR region.
It would be apposite to note that the project of the respondent was under
the ambit of the stay order, and accordingly, there was next to no
construction acﬁvify»-ifnf a cdnsiﬂeraiﬁl& ‘ﬁ‘griud.'lt is pertinent to note that
similar stay Orders have heen passed duriiig winter period in the preceding
years as well, ie. 2017-2018 and 2018-2019. It is most respectfully
submitted that a complete ﬁan on cnnstfucﬁon activity at site invariably
results in a long-term halt in pans*trur:tinn activities. As with a complete ban
the concerned labour is let d{f and the salﬁ travel to their native villages or
look for work in other states, the resumptiun of work at site becomes a slow
process and a steady pace a’lt' construction in realized after long period of
time.

Unfortunately, the pandemic of Covid 19 has had devastating effect on the
world-wide economy. However, unlike the agricultural and tertiary sector,
the industrial sector has been severally hit by the pandemic. The real estate
sector is primarily dependent on its labour force and consequentially the
speed of construction. Due to government-imposed lockdowns, there has

been a complete stoppage on all construction activities in the NCR area till
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July, 2020. In fact, the entire labour force employed by the Respondent
were forced to return to their home towns, leaving a severe paucity of
labour. Till date, there is shortage of labour, and as such the respondent has
not been able to employ the requisite labour necessary for completion of its
projects. In view of the same, it is most humbly submitted that the
pandemic is clearly a 'Force Majeure’ event, which automatically extends
the timeline for handing over possession of the unit.

Copies of all the relevant dtpcuments have been filed and placed on the
record. Their authenticity is| nut mﬁsPute Hence, the complaint can be

decided on the basis of these, undiﬁputﬂd documents and submission made
.|

by the parties. i

Jurisdiction of the authority
The Authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate t”e present complaint for the reasons given

below: ‘ |
| v

i )

I-i a = F

Territorial jurisdiction

9. As per notification no. 1}92}’?017 -1TCP &ted 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Guruﬁgram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

1.'
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E. Il Subject matter jurisdiction
10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the tase may be, to the allottees, or the common
areas to the association af ah‘utIFes or the competent authority, as the
case may be; . ,1

11. So, in view of the prnwsmns of the Act qunted above, the Authority has
complete jurisdiction to decrde the cump]amt regarding non-compliance of
obligations by the prnmoter !

F. Findings on the relief snughtt by the éumplainan't

F.I. Direct the respondent to pay delajredipussessmn charges from the
completion date i.e.,17. 054
of the unit was handed ov

12. At the very outset, hefore--degling ﬁi_;h-thgmerits of the case, the Authority
| . .

016 till the date the physical possession

. .

has observed that the Buyer's Agreement between the complainant and the
respondent was executed r;}lp 02.12.201425 According to the terms of this
agreement, possession of the1 unit was to he offered within 36 months from
the date of start of cnnstruciiun plus-an aﬂdmnnal 180 days grace period is
allowed to the respondent, in terms of the agreement. Therefore, the due
date for possession, considering the grace period was 17.11.2016. The
respondent obtained the occupation certificate for the relevant tower on
23.07.2018. An offer of possession was made to the complainant on 28.07.2018,
and the unit was formally handed over on 22.12.2022, as indicated by the

possession letter dated 22.12.2022.

¥
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13. The Authority is cognizant of the view that the law of limitation does not

14.

15.

strictly apply to the Real Estate Regulation and Development Authority Act
of 2016. However, the Authority under section 38 of the Act of 2016, is to be
guided by the principle of natural justice. It is universally accepted maxim
and the law assists those who are vigilant, not those who sleep over their
rights. Therefore, to avnid opportunistic and frivolous litigation a
reasonable period of time needs tn he arrived at for a litigant to agitate his
right. This Authority of the méw thatﬁlree years is a reasonable time period
for a litigant to initiate l_i_tlgatiﬂn to. press his rights under normal

circumstances. |
|

\

It is also observed that'the Hon'ble Supreme- Court in its order dated
10.01.2022 in MA NO.21 of 2022 of Suo &intﬂ Writ Petition Civil No.3 of
2020 have held that the -penTnd from 15. qﬂ 2020 to 28.02.2022 shall stand
excluded for purpose of limitation as n;aygéhe prescribed under any general

or special laws in respect of a\l judicial or quasi-judicial proceedings.

In the present matter the cauﬁ'e of action arose on 28.07.2018 when the offer
of possession was made by tjl'le respﬂnden'g. The complainants have filed the
present complaint on 23.04-‘.52024 which is 5 years 7 months and 5 days
from the date of cause of action. The complaint has not been filed within a
reasonable period of time nor have the complainant explained any grounds
for the delay in filing the same. In view of the above, the Authority is of the
view that the present complaint has not been filed within a reasonable time

period and is barred by the limitation.

v
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16. Consequently, the complaint is

17. File be consigned to the registry.

Dated: 12.03.2025

-
e, Ymas =

Complaint No. 1506 of 2024

dismissed being barred by limitation.

(Ashok an)
Member
Haryana Real Estate
Regulatory Authority,
Gurugram
'L}v k)
%
. F :I '. 31::"‘\
- ,wi—‘f_.!i\' .
o
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