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1. The present complalnt has been meg by the complainant/allottee under
section 31 of the R@] Estate (Regulzﬁlon and Development) Act, 2016 (in
short, the Act) read with rule 28/of the Haryana Real Estate (Regulation
and Development) Rﬁ'l;es, 201;7 (m short, th'é Rliles] for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions
under the provisions of the Act or the Rules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.
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Complaint No. 1150 of 2024

Project and unit related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.no. | Particulars Details
1. | Project name and location | “The Venetian”, Sector- 70, Gurugram,
Haryana.
2. | Project area Py %Eliﬂ‘bagres
3. | Nature of the project | Affor |
4. |DTCP license no. |
other details w 'ﬁa Up.£6-04,09.2024 |
&/ igﬁi&éﬁ‘g‘ee- Shree Ratan Lal and others |
5. | Building plan approval @7;02.2020
dated 1 m\ 4 (Azs per DTGP website)
6. | Environment tEe'aiﬁnce : Nét yét Qb;amed
dated ' 4"'_ { e
7. |RERA Registered/ not ‘ﬁég’ﬁt’areﬁr vide no. 39 of 2020 dated |
registered | | 1 25 10.2020°
Ay V’ali‘d Up to- 02.09.2024
8. | Allotment letter "[09.032021
[Page 16 of complaint]
9. | Builder buyer agreement | Not executed |
10. | Flat no. 1504, Type 2, tower 3
[Page 16 of complaint] ‘
11. | Unit admeasuring 556.280 sq. ft. (carpet area) ‘
(Page 16 of the complaint) :
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12. | Possession clause as per |1(IV) of the Affordable Housing Policy,
Affordable Housing | 2013

Policy, 2013 All such projects shall be required to be
necessarily completed within 4 years
from the approval of building plans or
grant of environmental clearance,

whichever is later. This date shall be

rred to as the ‘“date of

o Tl # .
N %w% '-Aal"_;,\e'-“ o
. v
) L

‘I._\@zcement of project” for the
“’”i _;f%o;?af this policy. The licenses shall
/" A not bex %néged beyond the said 4 years
[/ ?&”‘*ﬁp&ﬁw‘ from fhe date of commencement
| of project '

13. | Due date of po%Séééion '. 1 Cannat be aséei‘tained

ﬁ-

14. | Total sale price Bfthe flat annqt beascertamed

15.| Amount paid by the i Ks.? 59 811/

complainant ! __[jﬁsper page 14-16 of complaint]
16. | Occupation cer@i@teﬁ ’ 0 Hét obtained

17. | Offer of possession lﬁ@t.éﬁffe;:ed .

B. Facts of the complaint
3. The complainant has made the following submissions in the complaint:
. That the respondent floated a group housing project under the name of

“The Venetian”, Sector 70, Gurugram. The project was floated under

Haryana Affordable Housing Policy 2013.
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That there is a land dispute and construction work has not started and as
such the respondent has not signed any flat buyer agreement till date.
That the complainant booked/allotted a dwelling unit number 1504,
Tower 3 and has paid a sum of Rs.8,59,811/-.

That the respondent has not constructed the flats so-far and there is no
progress report either through emails or through their website.

That the respondent has mis-utilized the payments made by the

-

,%lhpiamant visits their office, they are

complainant and whenever th_
e

always making lame excuses.
._,1

There is no information avaﬂa%lp on tfle webs;te about RERA registration,

Ig[ L

Plan approval, EnVIrQnm;enL Clearanc f__rConstructlon stage.

That the complalnahffequested r‘eﬁmd vide letter dated 26.02.2022 but

no refund has been made e
Relief sought by the complamant: -
The complainant has sﬁughtﬁollowmg reli-ef(s)

I Directthe respondent to refuncmme’ entlre paid-up amount along with
prescribed rate of interest. pp= ('

II.  Direct the respondent t'o"p ﬁompensatlon and litigation cost.

On the date of heanng, the {;l ority explained to the respondent/

promoter about the contraventlons as alleged to have been committed in

relation to section 11(4) (a) of the actto plead guilty or not to plead guilty.
Reply by the respondent

The respondent has contested the complaint on the following grounds:
That this Authority lacks jurisdiction to adjudicate upon the present
complaint as vide clause 16.2 of the builder buyer agreement both the

parties have unequivocally agreed to resolve any disputes through

arbitration.

v
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ii. Thatthe complainant is a willful defaulter and deliberately, intentionally

and knowingly have not paid timely installments.

iii. That the respondent has not received the requisite environmental
clearance to commence the construction. The respondent has diligently
followed the necessary procedures to obtain the required approvals and

any delay in the commencement of work is solely due to this regulatory

process.

iv. That the complainant was aske ppear physical in the company to

sign the no dues, but the conii; air %éver turned up to sign the papers

for further process of refund:"" L

" I}gve (,bee,n filed and placed on the

record. Their autheyt;’élw is nm ute Hence the complaint can be
< |

decided on the basis of these u%wputéddocuments and submission made

7. Copies of all the rele\émdg.fm.__ _'

by the parties. d

E. Jurisdiction of theauthorlty |
The authority obseWé§§=-.khdtf'_fitgiggg%ggrﬁtoﬁal as well as subject matter
jurisdiction to adjudicate’ the%r@%%ﬁt“‘é’émplamt for the reasons given
below. ¥ X
E.I Territorial ]Mlmfﬁl “‘{' %

9. As per notification’ no. 1/92;&2(11‘7_11’6? dated 14.12.2017 issued by
Town and Country Plannmg Department the jurisdiction of Real Estate

4?‘-!-:5-:
i o

Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.
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E.Il  Subject matter jurisdiction
10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees qsger_ the agreement for sale, or to the
association of allottees, as & se may be, till the conveyance of all the
apartments, plots or building  case may be, to the allottees, or the
common areas to the associ ati ees or the competent authority,
as the case may be;
Section 34-Functions of thuﬁifhd;‘iy

34(f) of the Act pfovéfes el ?j con _uﬁance of the obligations cast
upon the promoters; the allo. -and the real estate agents under this
Act and the rules. ami @?eguiatraﬂs made thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has

complete ]urlsdlctlon to deade the complaint regarding non-compliance of
obligations by the promoter ?
F. Findings on ob]ectmns rzusedikby the,,,t;espondent

F.I Objection regarding complaimm‘t‘lsm breach of agreement for non-
invocation of arbitration.”

12. The respondent hasgs&bmltted%ggﬁt the complaint is not maintainable for
the reason that theégrée’hneﬁtfbﬁ’fafﬁﬁ aﬁ'ai‘bi'tration clause which refers
to the dispute rescilgtz;ipn mechgﬁi‘ﬁznjto be adopted by the parties in the
event of any dispute. The authority is of the opinion that firstly in the
instant case, the buyer’s agreement has not been executed between the
parties. Scondly, the jurisdiction of the authority cannot be fettered by the
existence of an arbitration clause in the buyer’s agreement as it may be
noted that section 79 of the Act bars the jurisdiction of civil courts about

any matter which falls within the purview of this authority, or the Real
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Estate Appellate Tribunal. Thus, the intention to render such disputes as
non-arbitrable seems to be clear. Also, section 88 of the Act says that the
provisions of this Act shall be in addition to and not in derogation of the
provisions of any other law for the time being in force. Further, the
authority puts reliance on catena of judgments of the Hon’ble Supreme
Court, particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided undé: the Consumer Protection Act are in
NS L 2w

addition to and not in derogatm" 33 _e other laws in force, consequently

: Pe e
t‘\f“ ;‘,

the authority would not be boﬁn ; t_tﬁ'efer parties to arbitration even if the

'ITV'

agreement between the partlesjhad an arbitration clause. Therefore, by
applying same analc@r the presence of arbitration clause could not be
construed to take away the ]urlsdlctlon of the authority.

Further, in Aftab Smgh and orsé v. Emaar MGF Land Ltd and ors,,
Consumer case no. 701 of 2015§declded on 13.07.2017, the National
Consumer Disputes Redressal Commnssmn New Delhi (NCDRC) has held
that the arbitration clause in agreeﬁaents between the complainants and
builders could not circumscribe- ﬂleuaurlsdlcnon of a consumer. Further,
while considering the issue of mamtamablllty of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause
in the builder buyer agreement, the hon’ble Supreme Court in case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme
Court shall be binding on all courts within the territory of India and

accordingly, the authority is bound by the aforesaid view. Therefore, in
Page 7 of 11
e
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mm

14.

view of the above judgements and considering the provision of the Act, the
authority is of the view that complainant is well within his right to seek a
special remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of going in for an arbitration.
Hence, we have no hesitation in holding that this authority has the
requisite jurisdiction to entertain the complaint and that the dispute does
not require to be referred to arbitration necessarily.

Findings on the relief sought by ""-'_'-_;é complainant.

G.I Direct the respondent t n ‘the paid-up amount along-with
interest. SRR
The complainant was allg:sted a ﬁmt,be‘aﬁng no. 1504, in Tower-3 having
carpet area of 556. 280 sq ft.al%‘n : altonymth area of 90 sq. ft. in the
project of respondepg nmed “\F“inehan” at Sector 70, Gurugram under the
Affordable Housing Poﬁcy, 20%?3 vrﬁe allotmelin letter dated 09.03.2021.
However, no buil&ﬁ” buyer agi'e@nelglt has been executed between the
parties with respect of the sub]ect umt. As per clause 1(iv) of the policy of
2013, all projects under. the séld pehcy shall be required to be necessarily

e s ¥ o~

completed within 4 years ff"om,thé ‘date”of approval of building plans or

e %

grant of envu‘onmeﬁt;al},L cle&a Ice;

ﬁ,u;hgvar is later. Thus, the possession
of the unit was to be offered w*‘thm‘& years from the approval of building
plans (07.02.2020) Qrf_rqr_n the dgte,gf;envjmmnent clearance (not obtained
yet). Therefore, the due date of possession cannot be ascertained. As per
record, the complainant has paid an amount of Rs.8,59,811 /- to respondent.
Due to failure on the part of the respondent in obtaining environment
clearance from the concerned authority and inordinate delay on part of the

respondent to start construction of the project in question, the complainant

Page 8 of 11
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has filed the present complaint seeking refund of the amount paid

alongwith interest at prescribed rate.

15. Clause 5 (iii)(b) of the Affordable Housing Policy, 2013 as amended by the
State Government on 22.07.2015 provides that if the licensee fails to get
environmental clearance even after one year of holding draw, the licencee
is liable to refund the amount deposited by the applicant along with an

interest of 12%, if the allottee so desires. The relevant provision is

construcnon only after receipt af wrc§ mt h‘en;
The licencee will start reé'ei@%y :
clearance is received. er,if

after one year of hol g ?gﬁaw, cencee is
the applicant alonggimhnn’?nteresto "12%

16. Also, the respondenthas ralsed an op;ecnon arc?mplalnant-allouee is a

1ce from the competent authority.
qf&m.s only once the environmental

wilful defaulter and ha&falled tq make !payme of ﬂle instalments and has
thus violated prowsufns of sectlan 19(6) 8£§(§ off the Act. In this regard the
authority observes that as faer é:lagse l@( i)(b).

. W "%ws- “ -
Policy, 2013, the llcencee Wﬂl"'stﬁ t recei

"-‘ﬂwvrr-i‘- -

once the enwronment%l Claara G%l egﬁe;i As delineated hereinabove,
the respondent has f _;_dﬁoﬁb -e;ﬁ(ﬁﬁenﬁiclearance till date, thus,
it is not entitled tq recgwe amy fpﬁhei:' payqrfqnts Hence, the objection

raised by the respondent is devoid of merits.

17. Further, as per amendment dated 09.07.2018 in Affordable Group Hosing
Policy, 2013, the rate of interest in case of default shall be as per rule 15 of
the Haryana Real Estate (Regulation and Development) Rules, 2017. Rule

15 of the rules is reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]

Page 9 of 11
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For the purpose of proviso to section 12; section 18; and sub-sections (4) and
(7) of section 19, the “interest at the rate prescribed” shall be the State Bank
of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the
general public.

18. The legislature in its wisdom in the subordinate legislation under the rule

15 of the rules has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said rule

is followed to award the interest, rl& wﬂl ensure uniform practice in all the

21

rate of interest i.e., @11&10% pza

cost of lending rate (MCLR] a%ﬂjcgg -gfﬁate +2%) as prescribed under
rule 15 of the Haryana Real Estateu(-Reﬁllatlon and Development) Rules,
ﬁ 16.of the Har¥ana Rules 2017 ibid..
G.I1 Direct the respomdent to g&udlge,nsanqh and litigation cost.

2017 from the date %ﬁ ch %

within the tlmehnes'pqrowded in

The complainant is seeking above mentioned relief w.r.t. compensation.
Hon’ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021 titled
as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of Up & Ors.
(supra), has held that an allottee is entitled to claim compensation and
litigation charges under sections 12,14,18 and section 19 which is to be

decided by the adjudicating officer as per section 71 and the quantum of

Page 10 of 11
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compensation and litigation expense shall be adjudged by the adjudicating

)
mm

officer having due regard to the factors mentioned in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation and legal expenses. Therefore, the complainant is
advised to approach the adjudicating officer for seeking the relief of
compensation and litigation expenses.

H. Directions of the authority

i. The respondent @dlrectedfto:reﬁmd\ﬂg&ngre paid-up amount i.e.
Rs.8,59,811/- as _ﬁ%r clause 5[11)@&lgf th‘i ﬁ'ff rdable Housing Policy,
2013 as ameng ggi tgy the- S??e G0y 422 .07.2015, along with

prescribed rate Qﬁthemst ] prescribed under rule
15 of the Rules§ fOfU f'ror? th %""9 payment till the actual
realization of the ‘a‘f'@ffm i |

ii. A period of 90 daymts’@v,éﬁg_ ?_;Wndent to comply with the

directions given in this orde which legal consequences would

follow. AW, ir ! :g /}e
iii. Therespondentisf J&r any third-party rights

against the subject unit befo;e*t‘he fuil realization of paid-up amount
along with interest_thereon to,ﬂ1e\complamant and even if, any
transfer is initiated with respect to subject unit, the receivable shall
be first utilized for clearing dues of allottee-complainant.

23. The complaint stand disposed of.

24. Files be consigned to registry.

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 12.03.2025
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