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BEFORE THE HARYANA
AUTHORI:

Sadhna Kaushal
Through her legal representatives
1,. Madan Mohan Kaushal
2. Sonia Sardana
3. Aditi Kaushal Bhardwaj
Address at: H.no. 324P, Ward no.
14, Tehsil and Distt. Gurugram, Han

M/s Kashish Developers Limited
Regd. office: 87, Old A.G. Colo
Ilanchi-B 3 4002, f harkhand
Corp. office: VAtika Business Par
Block- 2, Sector-49, Gurugram

CORAM:
Shri Arun Kumar

APPEARANCE:

Sh. Safvir Singh Hooda
Sh. Om Parkash Singh
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responsibilities and functions u

Rules and regulations made the

agreement for sale executed inte

Unit and proiect related detail

The particulars of unit details, s

the complainants, date of propos

period, if any, have been detailec
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S, N. Particulars Details

1. Name of the project "Manor C

Gurlgaon.

ne" situated t ector- 1 L 1

2. Nature of the projerct sing Colony

3. Project area t4.Bi43 acrCS

4. DTCP license no. and validity
status

110 of 2(

upto L3.L2

LL dated 16.1

.201,9

2,2 1L1 valid

5. Name of licensee M/s Vinm;
4 others

n Construction Pv Ltd. and

6. RERA Registererd/

registered
Reglisterer

Vide 58 of

Valid Upto

1019 dated24.

31..L2.202L

r9 019

7. Allotment Letter 1,4.02.20L:

[page 14 o the complaint

B. Date of apartment buyers'
agreement

L5.04.201i

(page 16 or complaint)

9. Unit no. B4-gD, gth I

(page no.2

loor, Block 84

) of complaintJ

10. Unit area admeasuring 1455 sq. ft.

(page no.2 ) of complaint)
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[as per pe
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t4. Amount paid by the
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Rs.69,1,5,
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7541_
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15. Occupation certificate Not obtai ed

1,6, Offer of possession Not offere d

B.

3.

I.

Facts of the complaint

The complainants have made the follc

complaint:

'fhat the complainant filed an application

unit in the project of the respondent on I

allotted a unit bearing no. B4-9D in towe

super area measuring14SS sq. ft, and balc

total consideration of Rs. 69,L5,754/'-. The

a payment of Rs. 30,07,081/- as bool<ing at

That the agreement to sell was

complainant/allottee and the respondent

the sale agreement which was exec

complilinant/allottee was ready to rnake l

registration charges and other administra

was to be required by the respondent co

company never followed the terrns an(
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That apart from issuing a payment r€
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allotted and also ttre details of amou

complainant/allottee time to time as per

co mplai nant/al lottee.

That as per the agreement to sell dated 1

the said unit shall be handed over to the

the perio d of 42 months from the date of

but till date nothing has been done in that

That the complainant/allottee without ma

deposited the amounI as per the payment

IV.

V.

VI,

anrount of Rs.69,1 5,7 54 / -.

'fhat due to non-handing over of posse

accommodation by paying huge amount

month.

VII. That respondent instead of admitting th

offering the possession of the said unit on

complainant /allottee contacted the res

status of construction. The complainant/

for illegal demands.

VIIL That till date the rondent had failed to r

the assured time and date and to han

possession of the allotted unit.

C. Relief sought by the complainants:

(i) Direct the respondent to handover the p

delayed possession charges with in
complainants.
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5of1B
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GURUGl?AM Complaint No. 1875 of 2023

HARER,dh

been committed in relation to section

or not to plead guilty.

(a) of the actto plead guilty

Reply by the respondent.

That the booking application of the complainant /allottee was accepted

and vide allotment letter dated 1,4.oZ.za1s, they were allotted a

residential unit bearing no. 84-9D, in Tower-B4,9th Floor, in the project

developed by the respondent namely "Manor one" situated at Sector-

lr1', Gurugram Thereafter, after being fully acquaintr:d about the

project, the apartment buyer agreement was executed between the

respondent and the complainant /allottee qn 15.04.201,3.

'l'hat the respondent was in the process of developing tthe project in

accordance with tentative and consolidated layout plan, tlne agreement

executed in the present case did not provide any definite date or time

frame for handing over of possession of the apartment to the complainant

/allottee and on this ground alone the refund and/or compensation

andf or interest cannot be sought under ReRd act.

rhat even the clause 3 (a) of ther agreement merellr provided a

tentative/estimated period for completion of construction of the

apartment, subject to force majeure and circumstances beyond the

reasonable control of the respondent, provided that the apartment buyer

1,1,(4

D.

5.

I.

e complaint on the follovrzing grounds.

e dismissed as the operation of Section

and the same cannot be applied to the

rior to the RERA Act came in to force. In

buyer agreement was e,xecuted much

, Act came into force and the RERA Act

present case.

'[he respondent has contested th,

That the complaint deserves to br

1B is not retrospective in nature

transactions that were entered pr

the present case the apartment

prior to the date when the RERA

cannot be made applicable to the

II.

III

IV.
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is not in default of payment of instalments, and subject to other force

majeure circumstances and timely payment of instalmenlls.

That the respondent has raised each ancl every demand strictly in

HARERA/GGM[Admn.) dated 26.0s.2020). 'fhereafter, the project was

financial stress project but the respondent secured funcling from the

V.

consonance with the payment plan opted and agreed at the stage of
booking as well as within ambit of the clauses discretionally agreed and

accepted by the complainant/allottee on execution of agreement.

That the complainant/allottee has not fulfilled his obligation and has

not paid the installments on time, 'l'he total cost of apartment is Rs.

93,65,440/- exclusive of Taxes Additional Govt Charges a:nd possession

charges out of that complainant/allottee has paid only :rmount of lts.

69,1,5,7 5 4./- including taxes.

That the respondent had duly registered the said project in consonance

of provisions of RERA Act, 2016, and the registration certificate of
project bearing no. 58 of 2019 was issued on 24..09.201.9 and the same

has been further extended till 30.06 .2027, under section of 7(3) of the

RERA Act.

That the respondent was doing its best to cpmplete the pr:oject on time

and the construction was also going on in full swing, however, the bank

loan of the respondent was cancelled, which was the major source of
funding for the project. This hampered the construction w'ork to a great

extent as the major source of funding was lost creating circumstances

beyond the reasonable control of the respondent. Further, the

complainant/allottee was diligently trying to arrange for the fundings

when the whole world was struck with the outbreak of Covid-19

pandemic and the Hon'ble Authority granted the grace: period of 6
nronths by invoking 'force majeure' clause vide orcler No.9/3-zozo

VI.

VII.

VIII.

Page 7 of 18
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|

swamih investment funds, vide sanction letter dated ',29.01,.2022 to

complete the construction work, The furnds have been realised and

construction of project has been going on in full swing and new

committed date for possession is on or before 30th f une, 2024 after

obtaining occupancy certificate.

That the projected timelines for possession under afforrCable Housing

policy are based on date of statuary approvals. It was not in the

contemplation of the respondent that the force majeure would occur

and the construction was also affected on account of the loss of major

source of funding further NGT order prohibiting construction

(structural) activity of any kind in the entire NCR by any person, private

or government authority. It is submiftbd tilat vide its order NGT placed

sudden ban on the entry of diesel trucksr which were older than ten

years and said that no vehicle from outside or within Delhi will be

permitted to transport any construction materiarl. Since the

construction activity was suddenly stoppdd, after the lifiting of the ban

it took some time for mobilization of thb work by various agencies

employed with the respondent.

Furthermore, the environment pollutior[ [Prevention and Control)

Authority, EPCA, expressing alarm on sevefe air pollutiorr level in Delhi-

NCR issued press note vide which the construction elctivities were

banned within the Delhi-NCR region. The ban corrrmenced from

3l/1,0/2018 and was initially subsisted till 10/11,/2018 whereas the

same was further extended till 1,2/1,1/201"8.

'Ihereafter, the Hon'ble Supreme Court of India on 04/1,1/2019, while

deciding the matter of "M.C. Mehta v, Union of India" banned all the

construction activities. The said ban was partially lifted by the Hon'ble

ffi
ffi

IX.

x.

xt.

Supreme Court on 09 /12 /2019 whereby rPlaxation was accorded to the
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Complaint No. 1875 of 2023

XII. that the construction of the project was going on in full svring, however,

the changed norms for water usage, not permitting construction after
sunset, not allowing sand quarrying, shortage of labour and

construction material, liquidity etc., were the reasons for delay in
construction. Furthermore, the construction of the unit was going on in
full swing and the respondent was confident to hzrnd over the

possession of unit before due date, I{owever, it be noted that due to the

sudden outbreak of the coronavirus (COVID 19J, from past 2 years

construction came to a halt and it took some time to g;et the labour

mobilized at the site.

XIIL That the respondent had diligently, applied for registration of the

project in question, i.e., "MANoR oNE" rocated at sector -'J.'.LL,Gurugram,

before Ilon'ble RERA Authority and accordingly, registration certificate

dated 24.09.201,9 was issued by Hon'ble (ERA Authorig,, Gurugram.

6. Copies of all the relevant documents have been filed and placecl on

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of these undisputed documents and submission

made by the parties.

furisdiction of the authority

The authority has complete territorial and subject mattet: jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorial jurisdiction

As per notification no. l/92/2017-r'lcp dared l4.lz.2ol7 issued by

Town and Country Planning Department, Haryana the jurrisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

lc
activities from 6:00 am to 6:00

nT O, the Hon'ble Apex Courr

HA[H]1
GUl?UGRAM

builders for continuing the construction

pm. Thereafter, the complete ban was li

on 1,4 /02 /2020.

E.

7.

B.

Page 9 of 1B
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Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiiction to deal

with the present complaint.

E.ll Subject-matter iurisdiction
9. Section 1l(4)(a) of the Act, 2016 provides that the prornoter shall be

responsible to the allottee as per agreement for sale. Section 11[ )ta)
is reproduced as hereunder:

Section 11

@) fhe promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the ruld,s and regulation.s made
thereunder or to the allottees as paer the agreement for sele, or to
the association of allottees, as the case may be, till the conveyance
of all the aportments, plots or buildings, as the case may be,, to the
ollottees, or the common qreas to the association of allottee:; or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compl\ance of the obligations
cast upon the promoters, the allottees anfi the real estate agents
under this Act and the rules and regulation; macle thereunder.

10. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regiarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjr-rdicating officer if pursued by the

complainants at a later stage.

F. Findings on the obiections raised by respondent:

F.l Obiection regarding jurisdiction of the complaint w.r.t the apartment
buyer agreement executed prior to coming into force of the Act.

11. The respondent submitted that the complaint is neither maintainable

nor tetrable and is liable to be outrightly dismissed as the builder

buyer's agreement was executed between the parties prior to the

Page 10 of 1B
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enactment of the Act and the provision of the said Act cannot be applied

retrospectively.

The authority is of the view that the provisions of the ,Act are quasi

retroactive to some extent in operation and would be apprlicable to the

agreements for sale entered into even prior to coming into operation

of the Act where the transaction are still in the process of completion,
'Ihe Act nowhere provides, nor can be so Construed, that all previous

agreements would be re-written after conring into forc:e of the Act.

Therefore, the provisions of the Act, rules and agreement have to be

read and interpreted harmoniously. However, if the Act has provided

12.

for dealing with certain specific

specific/particular manner, then that situ[tion will be dealt with in
accordance with the Act and the rules after the date of coming into

force of the Act and the rules. Numerous prlovisions of ther Act save the

provisions of the agreements made betw{en the buyers and sellers.

The said contention has been upheld in the landmark judgment of

Neelkamal Realtors suburban Pvt. Ltd. vs. uu and athers. (w,p
2737 of 2017) decided on 06.12.20t7 and ]rarfrictr provides as under:

"1"L9. under the provisions of section 1"8, thd delay in handing over the
possession would be counted from tffe date mention,ed in the
agreement for sale entered into by the promoter and tlte fittottee
prior to its registration under REl./.. lLncler the provisions of RERA,
the promoter is given a facility to revisp the date of connpletion of
project and declare the same under Seftion 4. The RERA dbes not
contemplate rewriting of contract
the promoter...

122, We have olready discussed that above stprca provisions of tnl REPI/,
are not retrospective in nature. They mfil to some exten\be having
a retroactive or quasi retroactive effect put then on that firofind the
validity of the provisions of RERA cpnnot be challenged. The
Parliament is competent enough
retrospective or retroactive effect. A lawNan be even frampd tp affect
subsisting / existing contractual rights between the paltiej in the
larger public interest. We do not have anjt doubt in our mihd lhat the
RERA has been framed in the larger public interest after A thprough

Complaint No. 1875 of 2023

visions/situation in a

the flat purqhater and

legislate law having

Page 11 of 18
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study and discussion made at the highest tevel by the stantlin.q
committee and select committee, which submitted its detaited
reports."

13. Also, in appeal no. L73 of 2019 titled as Mdgic Eye DevelQpQr pvt,

vs, Ishwer singh Dahiya, in order dated tl.tz.zotg the fiafyana
Estate Appellate'fribunal has observed-

"34.. Thus, keeping in view our aforesaid discussion, we are of the
ns of the Act are quasiconsidered opinion that the provisi

retroactive to some extent in operation n d w i I I be a pplit:shl, eJhe

Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possesslon charge,s on the
reasonable rate of interest as provided in Rule L5 of ihe rules and
one sided, unfair and unreasonable rate,of compensation mentioned
in the agreementfor sale is liable to be ignored."

1,4'. The agreements are sacrosanct save and] except for ttre provisions

which have been abrogated by the Act itsftf. Further, it is noted that

the builder-buyer agreements have been executed in the manner that

there is no scope left to the allottee to nfgotiate any of the clauses

contained therein. Iherefore, the authorlty is of the view that the

charges payable under various heads shall $e payable as per the agreed

terms and conditions of the agreement subject to the condlition that the

same are in accordance with the plansTpel.missions approved by thettt

respective departments/competent autlporities and are not in
contravention of any other Act, rules antl rqgulations made thereunder

and are not unreasonable or exorbitant in nature. Hence, in the light of

above-mentioned reasons, the contention of the respondent w.r.t.

jurisdiction stands rejected.

F.lI Obiection regarding force majeure condltions:

15. The respondent-promoter raised a contention that the construction of

the project was delayed due to force 4ajeure conditions such as

Ltd.

lleal

Page 12 of 18
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various orders passed by NGT, other a

outbreak of Covid-19 pandemic which furt

and construction material. Further, the au

possession clause and observed that

proposes to handover the possession o

period of 36 months from the date of ex tion of agreement. In the

duratiotr of time and were not continuous as there is a delay of more

than eight years. Even today no occupjation certificate has been

received by the respondent. Therefore, sa{d plea of the nespondent is

null and void. As far as delay in constructidn due to outbreak of Covid-

19 is concerned, the lockdown came into effect on 23.03 .Zozo whereas

the due date of handing over of possession fvas much prior to the event

of outbreak of Covid-19 pandemic. Thr:refore, the authrlrity is of the

view that outbreak of a pandemic cannot bp used as an excuse for non-

performance of a contract for which the dlines were much before

the outbreak itself and for the said reason] the said time period is not

excluded while calculating the delay in hariding over posgespion.

Findings on the relief sought by the complainants:

Direct the respondent to handover the physical possession

alongwith delayed possession charges with interest GD 24o/o p.a. to

the conrplainants.

present case, the date of execution of agre

due date of subject unit comes out to be 1

as various orders by NGT and other au orities were for a shorter

complaint No" L875 of 2023

horities, lockpoprn due to

er led to shortage of labour

ority has gone through the

the respondgnt.fdeveloper

the allotted irnit within a

ment is 15.04.2013 so, the

.04.2016.'l'he events such

G.

(i)

Page 13 of 18
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agreement for the said unit was executpd between the parties on
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SURUG[JAM I complaint No. 187_5 of 2023

agreement for the said unit was executpd between the parties on

1,5.04.201,3. As per possession clause 3 of the agreement the

possession of the unit was to be handed cJver within 36 months from

the date of agreement which comes out to be 15.04 .201,6. Due to non-

handing over of possession on time the a[lottee filed a complaint on

08.05.2023 before the Authority and seeking relief regarding

possession of the unit along with delay pogsession chargr:s. During the

proceedings of the case on 07.03.2024, the allottee i.e., Sadhna Kaushal

expired. The counsel for the allottee on t7.02.2025 has filed a legal

representative certificate. As per the LR certificate Sh. Madan Mohan

Complaint No. 1875 of 2023

ot intend to withdrow Jiom
romoter, interes:t for every

the possession, at such rote

Kaushal, Dr. Sonia Sardana and Dr. Aditi Kaushal Bhardwaj is

impleaded as a parfy to the case.

1.7. The complainants/allottee intends to contihue with the project and are

seeking delay possession charges as provided under the proviso to

section 1U(1) of the Act. Sec. 1B(1) pro,r,iso reads as underr.

"Section 18: - Return of amount and comphnsation

1B(1). If the promoter fails to complete or is)unabte to give possession of
on apartment, plot, or building, - 

l

Provided that where an allottee does

the project, he shall be paid, by the

month of delay, till the handing over q
as may be prescribed."

18. Clause 3 of the agreement dated t5.04.20L3 provides the time period

of handing over possession and the same is reproduced tlelow:

'3,Possession
That subject to terms of this clause and subjpct to the Apartment
Allottee having compliedwith all the terms lnd conditions of lhis
Agreement ond not being in default under finy of the provisigns
of this Agreement and further subject to gompliance with all
provisions formalities, registration of sale Qeed, documentation,
payment of all amount due and payable to lhe Developer by the
Apartment Allottee (s) under this agreemlnt, as prescribed by
the Developer, the Developer proposel to handover the

Page L4 of 18
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possessron of the said Apartmentwithrn o O
(excluding q grace period of 6 months) yrom the date of
execution of this Agreement. lt is however ltnderstoocl betwercn
the parties that the possession of valgous Hock/'tow,ers
comprised in the complex and also the variof s common facilities
planned therein shall be ready and compretefi in phases wise and
will be handed over to the allottees of differlnt Blocks/T'ower as
and when the same will be completed and in a phased menner.."

1.9. Admissibility of delay possession charpes at prescribed rate of
interest: l'he complainants are seel<ing dplay possession charges in

terms of proviso to section 1B of the Act wtiich provides that where an

allottee does not intend to withdraw from tfre project, she shall be paid,

by the promoter, interest for every month o[delay, till the handing over

Complaint No. 1875 of 2023

20.

of possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 15. Prescribed rate of interest- fproviso to section 72,
section 78 and sub-section (4) and subsection (7) of section 791
(1) For the purpose of proviso to section 12; section 1B; and sub,-
sections (4) and (7) of section L9, the "interest ot the rate pre:;cribed"
shall be the State Bank of lndia highest malginal cost of lending rate
+Z%.: l

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not irr use, it shall lte reploced by such benchmark:
lending rates which the state Bank of tndia may Jix from time to time'

for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the presc:ribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followeld to award the interest, it will
ensure uniform practice in all the cases.

consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of'lending rate [in short, MCLR) as

on date i.e., 07.03.2025 is 9.10%. Accordingly, the prescribed rate of

21.
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interest will be marginal cost of

annum.
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+20/o i.e., 11.100/o per

22. The definition of term 'interest' as defined under section 2(za) of the

Act provides that the rate of interest charlgeable from the allottee by

the promoter, in case of default, shall be $qual to the rate of interest

which the promoter shall be liable to pay t$e allottee, in case of default.

The relevant section is reproduced below:

" (za) "interest" meons the rates of interesf payable by the promoter
or the allottee, as the case may be.

Explanation. -For the purpose of this cla\se-
(i) the rate of interest chorgeable from the allottee by the promoter, in

case of defoult, shall be equal to the rQte of interest which the
promoter shall be liable to pay the ollo in case of default;

(ii) the interest payable by the prymgtq1 to th4allottee shall be from the
date the promoter received the amount ol any part thereof till the
date the amount or part thereof and intlrest thereon is refunded,
and the interest payable by the allottee to l'!e promoter shalX be from
the date the allottee defaults in payment t4the promoter till the date
it is paid;"

23. Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate I.e., 11,.1,0o/o p.a. by the

respondent/promoter which is the samei as is being granted to the

complainants in case of delay possessio, .[,r.*"r.

24. On consideration of the documents lavailable on record and
I

submissions made by the parties, the authority is satisfied that the

respondent is in contravention of the section 1,1(4)(a) of the Act by not

handing over possession by the due date as per the apartment buyer

agreement executed between the parties on 15.04.201,3. As per the

clause 03 of the apartment buyer agreen:lent dated 1,5;.04.201,3, the

possession of the booked unit was to be delivered within a period of 36

months from the date of execution of agreement, which comes out to

be 15.04.2016. Furthermore, the respondent's request for a grace

period based on force majeure is hereby denied, as the reasons for such
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denial have been outlined above. Till date 
to 

occunation certificate has

been obtained by the respondent. The auJhoritV is of the considered

view that there is delay on the part of the rfespondent to offer physical

possession of the subject unit and it is faililre on part of the promoter

to fulfil its obligations and to hand over the possession within the

stipulated period.

25. Accordingly, non-compliance of the maldate contained in section

11[4) [a) read with proviso to section 1B(1) of the Act on the part of

the respondent is established. As such clmnlainants are entitled to

delay possession charges at the prescribed rate of interest i.e., 1L.L00/o

p.a. for every month of delay on the amoulnt paid by complainants to

the respondent from the due date of posse$sion i.e., 1,5.04.2016 till the

offer of possession of the subject flat dfter obtaining occupation

certificate from the competent authority plus two months or handing

over of possession whichever is earlier as 
{er 

the provisions of section

1B(1) of the Act read with rule L5 of the rui.r.

26. The respondent is also directed to handovf r possession of the subject

unit allotted to the complainants within a period of 610 days after

obtaining valid occupation certificate. I

H. Directions of the authority I

I

27. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure c<lmpliance of

obligations cast upon the promoter as per the function enltrusted to the

authority under section 3a(fl:

a. The respondent is directed to pay the interest at the prescribed rate i.e.

1,1.10o/o per annum for every month of del[y on the amoUnt paid by the

complainants from the due date of possession i.e., 1,5.04.201,6 till valid

offer of possession of the subject unit after obtainilng occupation
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certificate from the competent authority

over of possession whichever is earlier as

1B[1) of the Act read with rule ].5 of the

l'he respondent is directed to pay arrears

days from the date of this order as per

thereafter monthly payment of interest be

of possession shall be paid on or before

month.

iii. The respondent is directed to handover

to the complainants within a period of 6

unit in terms of buyer's agreemen

certificate.

The rate of interest chargeable from theiv.

case of default shall be at the prescrib

respondent/promoter, which is the sam(

promoter shall be liable to pay to the al

delayed possession charges as per section

v. The respondent shall not charge anythi

which is not the oartpart of the buyer's a1

28. Complaint as

accordingly.

29. File be consigned to registry.

well as applications,

lus two mo r handing

of sectionr the provis

les.

f interest within 90

rules and

ing over

e 10th of ucceeding

session of th it allotted

leting the

ccupation

days after

d obtaining

lottees by moter, in

by the

rate of in which the

ult i.e., thee, in case of

Z(za) of the

from the lainants,

ent.

ny, stands

Kumar)
Chairman

ulatory Au , Gurugram

.03.2025
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