EUARBCE[IBAQ Complaint No. 681 of 2022 and

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 21.02.2024

NAME OF THE ANSAL HOUSING LIMITED
BUILDER SAMYAK PROJECTS PVT. LTD.
PROJECT NAME ANSAL HUB 83 BOULEVARD
S. No. Case No. Case title APPEARANCE
1 CR/681/2022 | Girish Kr. Ghulianwﬁﬁzhnsal Housing |Sh. Amandeep Kadyan
Lquifgd and Sh. Saniya Arora
Samyak. Pr eCt: _?vt Ltd.
2| CR/2112/2022 | Anita Ty’agi and yigfl aTyagi V/s Ansal [Sh. Amandeep Kadyan
- Housing K‘”m‘ite and| Sh. Saniya Arora
Samyak Emjects Pvt. Ltd.

CORAM: =
Shri Ashok Sangwan § " ' Member

ORDER

|
i

1. This order shall dispose of the 2 complamts titled as above filed before this
authority in form CRA under secﬁon 31 of the Real Estate (Regulation and
Development) Act, 2016 [heremaftel* referred as “the Act”) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred-as “the rules”) for violation of section 1 1(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

v
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Complaint No. 681 of 2022 and
ors.

namely, “Ansal Hub 83 Boulevard” (group housing colony) being
developed by the same respondent/promoter i.e, M/s Ansal Housing
Limited and Samyak Projects Pvt. Ltd. The terms and conditions of the
buyer’s agreements, fulcrum of the issue involved in all these cases
pertains to failure on the part of the promoter to deliver timely possession
of the units in question, seeking award of delay possession charges along
with intertest.

3. The details of the complaints; Te i'::*»!;ﬂ\status unit no., date of agreement,

possession clause, due date ot‘pﬁssgssion total sale consideration, total
paid amount, and relief sought ar_e gwen in the table below:

“ANSAL HUB 83 BOULEVARD "

Project Nameand | ot \CA
Location o 4 T ”Sector-83, Gurugram.

Possession Clause: 30

“30. The Developer shall offer possession of the Unit within 42 months from the
obtaining all the required sanctions and approval sancnons and approval necessary for
commencement of construction, whichever is Iﬂtersub;ecr to timely payment of all dues
by the Buyer and subject'to forcesmajeure circumstances as described in clause 31.
Further there shall be a grace period of 6:manths allowed to developer over and above
the period of 42 months as above ih'oﬁ‘eﬁng‘tﬁé possession of the unit.”

(Emphasis supplied)
Occupation certificate: - Not obtained
Complaint Unitno.and | Date of Due date of Sale
No., Case area._ builder buyer | delivery of Consideratio
Title admeasuring | agreement possession n (SC)/
Total Amount
paid by the
complainant(
s)(AP)
CR/681/2022 | G-123, 02.05.2015 02.05.2019 | TSC- 3
admeasuring 36,17,104/-
238 sq. ft. (42  months | AP- 3
from date of | 33,49,738/-
agreement i.e,,
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g@ﬁg&ﬁ Complaint No. 681 of 2022 and

02.05.2015 as

the date of
commenceme
nt of

construction is
not known.
Grace period
allowed being

unqualified)
CR/2112/2022 | G-069, 18.12.2014 18.12.2018 | TSC- i
admeasuring 72,30,484/-

460 sq. ft. (42  months | AP- %
SAko@ 4 | from date of | 73,08,062/-
agreement i.e.,
18.12.2014 as
.| the date of
‘commenceme
_ nt of
4 | construction is
not known.
Grace period
allowed being
“unqualified)

R

4. The aforesaid com;faints were fi]ed by the complainants against the
promoter on account of. welatlcm of thE' builder buyer’s agreement
executed between the parties ll_l rgsggct of sald unit for not handing over
the possession by the due date, sééjﬂég aWard of delay possession charges
along with interest. _

5. It has been decided to treat the ’séid"ébmplaihts as an application for non-
compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,
the allottee(s) and the real estate agents under the Act, the rules and the

regulations made thereunder.
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6. The facts of all the complaints filed by the complainant(s)/allottee(s)are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/2112/2022 Anita Tyagi and Vinita Tyagi V/s Ansal Housing
Limited and Samyak Projects Pvt. Ltd. are being taken into consideration
for determining the rights of the allottee(s) qua delay possession charges

along with interest and compensation.
A. Project and unit related details 72 o0

7. The particulars of the project, the d

SERO
paid by the complainant(s), dat&é%Qf proposed handing over the possession,

& GURUGRAM

Complaint No. 681 0f 2022 and
ors.

tails of sale consideration, the amount

delay period, if any, have been_id"éft;ﬁilg_‘_d@n the following tabular form:

CR/2112/2022 Anita Tyagiand Vinita Tyagi V/s Ansal Housing

Limited and Samyak Projects Pvt. Ltd.

Sr. No. Particulars Details

L Name of the project “Ansal Hub 83 Boulevard” in
Sector 83, Manesar, Gurgaon.

2. Nature of the projeét Commercial

3. Project area 2.60 acres

4. RERA Registered/ not Registered vide no. 09 of 2018

registered | dated 08.01.2018 valid upto

31.12.2020

. DTCP License No. 113 of 2008 dated 01.06.2008 |
valid upto 31.05.2018 ‘

6. Name of licensee Browz Technologies Pvt. Ltd and
4 others
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Complaint No. 681 of 2022 and
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Unit no.

G-069
(Page no. 55 of complaint)

Unit admeasuring

460 sq. ft.
(Page no. 55 of complaint)

Date of builder buyer agreement

18.12.2014
(page no. 50 of complaint)

10.

Possession clause

< B =g § Ty
B /% fiy }; ];;
" WAW Y& .

|
E L KA E W B

2| 30. The Developer shall offer
| possession of the Unit within 42

months from the obtaining all the

“|'required sanctions and approval

sanctions and approval necessary

| for commencement of

construction, whichever is later

| subject to timely payment of all

dves by the Buyer and subject to
fOMe majeure circumstances as
defscrfbed in clause 31. Further

' thgre shall be a grace period of 6
| tonths allowed to developer over
| and above the period of 42 months
‘as.abaove in offering the possession
of the unit.

11,

Due date of dellve;ry of ' :'
possession '

18.12.2018

(Note: 42 months from date of
agreement i.e., 18.12.2014 as the
date of commencement of
construction is not known. Grace
period allowed being unqualified)

12,

Total sale consideration

Rs. 72,30,484 /-

v
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by Complaint No. 681 of 2022 and
2 GURUGRAM ors.

(as per payment plan on page 71
of complaint)
13. Total amount paid by the Rs. 73,08,062/-
complainant (as alleged by complainant on
page no. 05 of complaint)
14. Occupation certificate Not obtained
15. Offer of possession oy Not Offered

B. Facts of the complaint

8. The complainants have made the lew1ng submlssmns in the complaint:

g 1Y
5 -*..: i
i A Ay 1594
- | ¥
% {

9. That based on promises and%coﬁlrﬁitment made by the respondent,
complainant booked a commercial unit bearing no. G-069 admeasuring
460 sq. ft. in the p%'&iéét of the respondent “Ansals HUB 83 Boulevard”,
Sector 83, Gurugram, Haryana and paid a booking amount of Rs 7,00,000 /-

s

through cheque. - Ty, |

10. That the respondent to dul:ie‘tl:e. Ebmp=lainant executed developer buyer
agreement on 18.12. 2014 As pﬁr ‘clause 23 of the developer buyer
agreement the buyer was charged very high interest rate i.e. 24% per
annum, compounded quarterly. Furthermore, according to clause 24 of
agreement if buyer fails to pay due instalments within stipulated period,
the respondent could cancel the agreement and forfeit the earnest money,
without giving any notice to buyer which in itself is perverse in nature.
Whereas, as per clause 34, the developer/ respondent had very cleverly
and specifically accepted a meagre liability to pay Rs. 5/- per sq. ft. per

month on the super area for the delay in offering of possession.
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11. That the total cost of the said commercial unit is Rs 72,30,484/-and a sum
of Rs 73,08,062/- was paid by the complainants in time bound manner.
This amount constituted more than 95% of the total sum taken from the
complainant within 4 years. The respondent declined to complete the
project after collecting money and there has been little progress in
construction from 2016 onwards.

12. That as per section 19 (6) the Real Estate (Regulation and Development)
Act, 2016, complainant has fulﬁlledwl';ls responsibility in regard to making
the necessary payments in the n:;anner and within the time specified in the
said agreement. Therefore, the c:Oinplamant hereln is not in breach of any

oy r ;‘l..-,..*__l

of its terms of the agreement o \

13. That the complainant booked a commercial iinit dated 19.06.2013 and as
per developer buyer agreement, respondents are liable to offer possession
on or before 17.12.2018: The complainant visited several times in the
respondent office and project Sjte, regarding possession of the unit and
delay interest however }esponégént did notreply till date.

14. That due to the malafide intentions of the respondent and non-delivery of
the commercial unitthe complainants have accrued huge losses on account
of the future of the complainants and their family are rendered dark as the
planning with which the-complainants invested his hard earned monies
have resulted in sub-zero results and borne thorns instead of bearing fare
fruits. Due to delay in possession complainants have incurring huge
financial and mental harassment month after month complainants visited
respondent’s office several times and requested for possession but the
respondent did not bother to respond till date.

C. Relief sought by the complainants:
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16.

& gl

18.

Complaint No. 681 of 2022 and
GURUGRAM ors.

The complainants have sought following relief(s)

a. Direct the respondent to complete the project immediately and hand
over the possession of the commercial unit with all basic amenities

which mention in brochure.

b. Direct the respondent to pay delay interest on paid amount of
Rs. 73,08,062/- at the rate of 24% till the handing over the physical

possession.

e v By _-
[ P 4

s .'_-,L.Ii- % ."_"‘L

c. Direct the respondent to qu% ﬂé r};_ﬂ_‘.%ne-szded clauses from developer
< .I ??.

A | j |

d. Pass an order for péyment of GSTEmeunt levied upon the complainant

i
il

buyer agreement.

and taken the benefit of mput credit by builder.

On the date of hearing, the authonty explained to the respondent/
promoter about the c:ntravéntijons' as alleged to have been committed in
relation to section 11(4)(a) of the act to plead guilty or not to plead guilty.
Reply by the respondeilt nwi |

That the complamants had apprcatfhed the answering respondent for
booking a shop in *cm upceming pmJect Ansal Boulevard, Sector 83,
Gurugram. Upon the- satlsfactmn of the complalnant regarding inspection
of the site, title, location plans ete. a shop bearlng unit no. G-069 was
allotted to him on 19.06.2013.

That the current dispute cannot be governed by the RERA Act, 2016
because of the fact that the builder buyer agreement signed between the
complainant and the answering respondent was in the year 2014. It is
submitted that the regulations at the concerned time period would

regulate the project and not a subsequent legislation i.e. RERA Act, 2016. It
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[l

19

20.

21;

is further submitted that Parliament would not make the operation of a
statute retrospective in effect.

That even if for the sake of argument, the averments and the pleadings in
the complaint are taken to be true, the said complaint has been preferred
by the complainant belatedly. The complainant has admittedly filed the
complaint in the year 2024 and the cause of action accrue in 2018 as per
the complaint itself. Therefore, it is.submitted that the complaint cannot be
filed before the HRERA Gurugr&i S h‘e same is barred by limitation.

That even if the complaint is adm‘iﬂ.:ﬁg@&be true and correct, the agreement

which was 31gned in the year 20_15 Wlthout coercmn or any duress cannot
’,39‘ ‘N%

agreement provides: for a penalty in the event of a delay in giving
possession. It is submitted that clause 34 of the said agreement provides
for Rs. 5/ sq foot "p"ervmonth on super area for any delay in offering
possession of the unit as.mentioned in clause 30 of the agreement.
Therefore, the complainantwill.be éﬁﬁﬂed to'invoke the said clause and is
barred from approaching the Hon’ble Commission in order to alter the
penalty clause by virtue of this complamt more than 9 years after it was
agreed upon by both-parties.

That the respondent-had in due course of time obtained all necessary
approvals from the concerned authorities. It is submitted that the approval
for digging foundation and basement was obtained and sanctions from the
department of mines and geology were obtained in 2012. Thus, the
respondents have in a timely and prompt manner ensured that the
requisite compliances be obtained and cannot be faulted on giving delayed

possession to the complainant.
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Complaint No. 681 of 2022 and

That the answering respondent has adequately explained the delay. it is
submitted that the delay has been occasioned on account of things beyond
the control of the answering respondent. The builder buyer agreement
provides for such eventualities and the cause for delay is completely
covered in the said clause. The respondent ought to have complied with the
orders of the Hon’ble High Court of Punjab and Haryana at Chandigarh in
CWP No. 20032 of 2008, dated 16 07.2012, 31.07.2012, 21.08.2012. The
said orders banned the extract;m; q@%water which is the backbone of the
construction process. Simllarly;«séthe complalnt itself reveals that the
correspondence from the answenh@respondent specifies force majeure,
demonetization and’ the ordelf_s_w / ,?f ﬁle an’ble NGT prohibiting
construction in and around Del}.i‘lilényj the COVID -19 pandemic among
others as the causes which contributed to the stalling of the project at
crucial junctures for considerable spells.

That the answering&*lie_s'pondeﬁt and the ‘complainant admittedly have
entered into a builder buyer agreement which provides for the event of
delayed possession. It is submitted that clause 31 of the builder buyer
agreement is clear that there ri:s_gpoﬁ'compensation to be sought by the
complainant/ prospective owner 1n the évent of delay in possession.

That the answering-respondent has-clearly ‘provided in clause 31 the
consequences that follow from delayed possession. The complainant
cannot alter the terms of the contract by preferring a complaint before the
Hon’ble HRERA Gurugram.

That the complainant had signed and agreed on builder buyer agreement

dated 27.04.2015. That perusal of the said agreement would show that it is
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a Tripartite Agreement wherein M/s Samyak Projects Pvt. Ltd is also a
party to the said agreement.

26. That the perusal of the builder buyer agreement at page 3 would show that
M/s Samyak Projects Pvt. Ltd not only possesses all the rights and
unfettered ownership of the said land whereupon the project namely Ansal
boulevard, Sector 83 is being developed but also is a developer in the said
project. That the operating lines at-page 3 of the builder buyer agreement

.}:”‘

are as follow: “The Deve]oper_?f mentered into an agreement with the

Confirming Party 3 i.e M/s Sa .ﬂ‘é@f:’o;ecﬁs Pvt. Ltd to jointly promote,

develop and market the propos__eg project being developed on the land as
aforesaid.” ;\_. A

27. The said M/s Samyak Project Pyt ttd if terms of its arrangement with the
respondent could not develop the sald project.-well within time as was
agreed and given to the respondent, the delay, if any, is on the part of M/s
Samyak Project Pvt.\Ltd. mot on the part of respondent, because the
construction and developmerit ofthe said project was undertaken by M/s
Samyak Project Pvt. Ltd. i -

28. That in an arbitral proéeed.ihgsf be‘i’o?b the Ld. Arbitrator Justice A.K Sikri,
M/s Samyak Project Pvt. has taken over the present project the answering
respondent for completion of the project and the respondent has no locus
or say in the present project.

E. Written submissions filed by respondent no. 2

29. That the present matter has been filed by the complainant with respect to
unit no. G-069 in the project “Boulevard 83", Gurugram, Haryana.

30. That the present complaint has been filed by the complainant against in

collusion with the respondent no.1 i.e. Ansal Housing and Construction

Page 11 of 23 |
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Limited and it is clearly evident from the documents annexed by the
complainant with its complaint.

31. However, the Hon'ble Authority vide its dated 03.11.2023 struck off the
defence of the respondent no. 2 and proceeded ex parte against the
respondent no. 2.

32. Therespondent no. 2 has already filed a short affidavit /reply and the same
was submitted in the registry ozn&-fﬁt.-OA-.Z 024.

33. That the application is filed by "slgondent no. 2 to seek clarification

.0

with respect to the relief sougﬂ_,. )yt a‘)ﬁomplamant The complainant has
not filed a reply to the same and l:gas failed toclarify the relief sought in the
complaint as to from Wthh respondent%e reliefis sought.

34. That the Authority has passed several orders in which the sole liability to
comply with the orders rests on the shoulders of respondent no. 1 i.e Ansal
Housing and construction Ltd. In complaint no. 4337 of 2020, decision
dated 19/08/2021 the authority had passed an order for delaying
possession charges with the solehablhty of respondent no. 1 i.e Ansal
Housing and construction Ltd. Ftirther in complaint no. 8036 & 8059 of
2022, decision dated QE/O?/ZO’Z% tl?e autho_rlty had passed an order for

refund amount along-with interest.
F. Jurisdiction of the authority ~

35. The application of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

F.1 Territorial jurisdiction
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36.

g

38.

Complaint No. 681 of 2022 and

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint. oy

F.Il  Subject matter ]urlSdlCﬁO%A‘.’."-g
Section 11(4)(a) of the Act, 2015 pr
responsible to the allottee .as per agreement for sale. Section 11(4)(a) is

P
reproduced as hereunﬁe{ e

__ 1des that the promoter shall be

Section 11 _-_*"”’* /

(4) The promorer shaﬂ-

(a) be respoimbx'e for all obhgat:ons, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the aﬂatte%g as per. the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or Qbuu’dmgs, as thecase may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may. be;

»,
Section 34-Functrons of the Authanty

34(f) of the Act prowdes to ensure-compliance of the obligations cast
upon the promoters, the aHattees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later

stage.
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G. Findings on the relief sought by the complainants.

G.I Direct the respondent to complete the project immediately and

hand over the possession of the commercial unit with all basic

amenities which mention in brochure.

G.IT Direct the respondent to pay delay interest on paid amount of

Rs.73,08,062/- at the rate of 24% till the handing over the physical
possession.

wf | vt 40 3

39. In the present matter the ca ﬁ%nt was allotted unit no. G-069,

AP Fo

admeasuring 460 sq. ft. in the’ﬁi&jié:ct%hnsal Hub 83 Boulevard” Sector 83
by the respondent—builﬂe‘f“ ﬁfor'égfbtal sale consideration of X 72,30,484 /-
and they have paid a sum of k. -:'-';733,-0'8,'062/_- A buyer’s agreement dated
18.12.2014 was exec{itéd betwele_n the complainant and respondent no. 1
wherein respondentno. 2 was the.conﬁrm-ing party. As per clause 30 of the
BBA, respondent nb: 1 was;;oblligai:ed to complete the construction of the
project and hand ove't“t_h.e I:I;g(")sses_gil_p_n.dffﬁ'é Sﬁbject unit within 42 months
from obtaining all the requiﬁed*«f sanctions and approval sanctions and
approval necessary for commencement of construction, whichever is later.
The due date of po'ssé"ssioh; com-és out to be 18.12.2018. The occupation
certificate for the project has not yet been obtained from the competent
authority.

40. As per the BBA) respondent no. 2(land owner) and respondent no.
1(developer) entered into a MoU dated 12.04.2013 whereby the
development and marketing of the project was to be done by the
respondent no. 1 in terms of the license/permissions granted by the DTCP,

Haryana. Upon failure of respondent no. 1 to perform its obligations as per
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41.

42.

Complaint No. 681 of 2022 and

MoU and complete the construction of the project within the agreed
timeline, respondent no. 2 terminated the said MoU vide notice dated
10.11.2020 and issued a public notice in newspaper for termination of the
MoU. The matter pursuant to the dispute was referred to the Delhi High
Court under section 9 of the Arbitration & Conciliation Act, 1996 and vide
order dated 22.01.2021 Hon’ble High Court of Delhi appointed the Hon'ble

Justice A.K. Sikri, former Judge of. the Hon ble Supreme Court of India as a

sole arbitrator of Arbitral Trxbun"' ‘
The complainant i.e., Ansal Houstngtfvt Ltd. in the petition sought various
reliefs including to stay the operatlon of the termination letter dated
10.11.2020 and the. pubhc thlce daged 16 12.2020 till the final arbitral
award is given. The Arbltral Trlbunal vide order dated 31.08.2021 granted
no stay on termination notice dated 10.11.2020 and no restraining order in
this regard was passed against“'the M/s Samyak Projects Pvt. Ltd. Further,
vide order dated 13.10.2021 of the sole arbitrator respondent no. 1 was
directed to handover the aforementioned project to the respondent no. 2.
Following the directive outlined in'the order dated 13.10.2021 of the sole
arbitrator, respondent no. 1 hﬁn'decf?'over- the project to respondent no. 2
via a possession letter.dated 1.4.10.262 1;for the purpose of undertaking the
remaining construction tasks.-Subsequently, on 02.09.2022, the Sole
Arbitrator directed respondent no. 2 to finalize the project within the
stipulated timeline, specifically by the conclusion of June 2023 and to
collect funds from the allottees with a condition that the amount so
collected shall be put in escrow account.

The authority is of the view that the builder buyer agreement dated

18.12.2014 was signed by the complainants and the respondent no. 1. The
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respondent no. 2 is a confirming party to that BBA. In the builder buyer
agreement dated 18.12.2014 it was specifically mentioned that respondent
no. 2(land owner) and respondent no. 1(developer) entered into a MoU
dated 12.04.2013 whereby the development and marketing of the project
was to be done by the respondent no. 1 in terms of the license /permissions
granted by the DTCP, Haryana. Although the respondent no.2 i.e.,, Samyak
Projects Pvt. Ltd. cancelled the agreement vide termination notice dated
10.11.2020 and the matten_--._je

337

appointed by Delhi High Courty

”jSldlce before the arbitral tribunal
g\,,g;’?%
—-gier:aer dated 22.01.2021. It is relevant

to refer the definition of the ter'm ‘Promoter*.under the section 2(zk)of the

Real Estate [Regulatlon and Devef;pment) Act, 2016
2. Definitions.-
(zk) “promoter” nie'ans
(i) a person who constructs or causes to ‘be constructed an
independent bUIf&Fnjzor.a building consisting of apartmets, or
converts an existing building or apart thereofinto apartments, for
the purpose of selling: ab' or some Qf the-apartments to other
persons and mcludes his ass:gnees, or
(ii) a person who devex'ops Iancf into é’ pro;ect, whecher or not the
person also constructs structures on any of the plots, for the
purpose of sellingto ather:_perspns-a_u or some of the plots in the
said project, whether with or v;u'thout structures thereon; or
(iii)  XxxXxXXXXX
43. The authority observes that landowner is covered by the definition of
promoter under sub clause (i) or (ii) of section 2(zk). A person who
constructs or causes to be constructed a building or apartments is a

promoter if such building or apartments are meant for the purpose of

v
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selling to other persons. Similarly, a person who develops land into a
project i.e,, land into plots is a promoter in respect of the fact that whether
or not the person also constructs structures on any of the plots. It is clear
that a prson develops land into plots or constructs building or apartment
for the purpose of sale is a promoter. The words, “causes to be constructed”
in definition of promoter is capable of covering the landowner, in respect
of construction of apartments and. buildings. There may be a situation
where the landowner may noé" ?"himself develops land into plots or
constructs building or apartmenﬁhlmself but he causes it to be constructed
or developed through someone else Hence _the landowner is expressly
covered under the definition oprromoier under Section 2 (zk) sub clause
(i) and (ii). ~

44. Further, the authority observes that the occupation certificate for the
project is yet to be received and the project stands transferred to the
respondent no. 2 who is now responSLble to complete the same.

45. In view of the above, the Ilablhty under provisions of Section 18(1) of the
Act & Rules read with builder buyer agreement shall be borne by both the
respondents jointly and severallyand the liability to handover the unit shall
lie with respondentno. 2. .

46. The complainants intend to continue with the projectand are seeking delay
possession charges interest on the amount paid. Proviso to section 18
provides that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of possession, at such rate as may be prescribed and

it has been prescribed under rule 15 of the rules:

“Section 18: - Return of amount and compensation

s~
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18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building. -

(a)  inaccordance with the terms of the agreement for sale or, as the

case may be, duly completed by the date specified therein; or

(b)  due to discontinuance of his business as a developer on account of

suspension or revocation of the registration under this Act or for any

other reason,

he shall be liable on demand to the allottees, in case the allottee

wishes to withdraw from the project, without prejudice to any other

remedy available, to return the amount received by him in respect of

that apartment, plot, building, as the case may be, with interest at

20 m th\:s behalf including compensation
is £

ee aoe: ot intend to withdraw from the
project, he shall be paid, by ; ‘e?promoter, interest for every month of
delay, till the handlng over o)éghe.; possessaon, at such rate as may be
prescribed.” F O S}

1 'r. ] "
r T 7 W\ I

Ao o p fEmphasis supplied)
47. Clause 30 of the buﬂdér buyer ‘agreement (in short, agreement) provides
for handing over of-passession’ ihd is reproduced below:

30. The Devefopers}fa.'! oﬁ"er possessran of the Umt within 42 months from
the obtaining all the required sancaans and. approvaf sanctions and
approval necessa, for commencemgnt Uf construction, whichever is
later subject to t:m% ly payment.of: all'dues bysthe Buyer and subject to
force majeure circumstances- as: described in clause 31. Further there
shall be a grace period of 6 months-allowed to developer over and above

the period of 42 mon thsas abmge in oﬁering the possession of the unit..”

48. Due date of possessmn and adm‘i’ssibllity of grace period: As per clause
30 of the agreement dated 18-.1_-2._2014:, the possession of the allotted unit
was supposed to be offered within a stipulated timeframe of 42 months
from obtaining all required sanctions and approvals necessary for
commencement of construction, whichever is later. Further, grace period
of 6 months is sought. The date of start of construction is not known.

Therefore, the due date is calculated from date of execution of builder

~
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buyer agreement i.e., 18.12.2014. Hence, the due date comes out to be
18.12.2018 including grace period of 6 months as it is unqualified.

Payment of delay possession charges at prescribed rate of interest:
The complainants are seeking delay possession charges at the prescribed
rate of interest. Proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay.-till the handing over of possession, at

such rate as may be prescnbed‘@ly?mlﬁ;ﬁh@ been prescribed under rule 15 of

the rules. Rule 15 has been repﬁ:&ﬂﬂ;ﬂ&;ﬂs under:

Rule 15. Prescribed rate of i mte -;' St- [meso to section 12, section 18 and
sub-section (4) and;ubsectlon W) b.( sectmn 19]
(1)  Forthe purpésg‘pf provi‘ %%qsedaon 12; section 18; and sub-sections (4)
and (7) of se&tfon 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:
Provided that in case the Stdte Bank of India marginal cost of lending
rate (MQLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India‘may fix from time to time
for lending to the genera! public.

The legislature in its. wisdom in the subordinate legislation under the
provision of rule 15 of the rules:,ahas determined the prescribed rate of
interest. The rate of i mterest SO determmed by the legislature, is reasonable
and if the said rule is followed to award the mterest it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e., 21.02.2025 is 9.10%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the

o
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promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default;

(i)  the interest payable by the promoter to the allottee shall be from the
date the promoter recewed t&g amount or any part thereof till the date
the amount or part there -,arfd mterest thereon is refunded, and the
interest payable by the dj "e L'o the promoter shall be from the date
the allottee defaulM‘ payn m: to the promoter till the date it is paid;”

Therefore, interest on the Qé@{payments from the complainants shall be

«»wN

charged at the prescﬂhéd?até» ;&e’., 11.10% by the respondent/promoter
which is the same as is. bemg granted tothem i ln case of delayed possession
charges. | |

On consideration of fﬁe'documents aveilable on record and submissions
made by the parties regarding contraventi'on--as-per provisions of the Act,
the authority is satisfied that the; responaent is in contravention of the
section 11(4)(a) of the.Act by not handmg over possession by the due date
as per the agreement. By virtue--:of.._dause 30 of the buyer’s agreement, the
possession of the subject unit was:to be delivered within stipulated time
ie, by 18.12.2018. "Ho'{v'e\}er, till date no occupation certificate has been
received by respondents and neither possession has been handed over to
the allottee till date.

The Authority is of considered view that there is delay on the part of the
respondents to offer of possession of the allotted unit to the complainants

as per the terms and conditions of the buyer’s agreement dated
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18.12.2014. Accordingly, it is the failure of the respondent/promoter to
fulfil its obligations and responsibilities as per the agreement to hand over
the possession within the stipulated period.

56. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the
respondent/promoter is established. As such, the allottee shall be paid by

the promoter interest for every.month of delay from the due date of

possession i.e, 18.12.2018 tlllth e of valid offer of possession plus 2

months after obtaining occgﬁaﬁ@ti%%ertificate from the competent
authority or actual handlng 0\{13£ Qf“possesmon whichever is earlier; at
prescribed rate i.e., 11 LO% p- a ai/ per prowso to section 18(1) of the Act
read with rule 15 ofthe rules.

G.III Direct the respondent to quash the one-sided clauses from

developer buyer agroeementl;

57. The respondent/promoter shall nqt, chargélﬁﬁyrhing from the complainant
which is not the part of the BBA._* -

G.IV Pass an order for payment of GST amount levied upon the

complainant and taken the benefitdf input credit by builder.

58. The complainant hasseught the reliefwith regard to input tax credit to the
complainants and charge the GST as per rules and regulations, the
attention of the authority was drawn to the fact that the legislature while
framing the GST law specifically provided for anti-profiteering measures
as a check and to maintain the balance in the inflation of cost on the
product/services due to change in migration to a new tax regime i.e. GST,

by incorporating section 171 in Central Goods and Services Tax Act,
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2017 /Haryana Goods and Services Tax Act, 2017, the same is reproduced
herein below.
“Section 171. (1) Any reduction in rate of tax on any supply of

goods or services or the benefit of input tax credit shall be passed
on to the recipient by way of commensurate reduction in prices.”

59. Asper the above provision, the benefit of tax reduction or ‘Input Tax Credit’
is required to be passed onto the customers in view of section 171 of
HGST/CGST Act, 2017. In the event !:he respondent/promoter has not
passed the benefit of ITC to the. N

NS

provisions of section 171( 1) of tﬁe %ST Act, 2017. The allottee is at liberty
to approach the State Screen’mgx Cammlttee Haryana for initiating
proceedings under section 171¢of the HGST. Act against the respondent-

promoter.

H. Directions of the _a-_u_tfi_ority

60. Hence, the authority Ihereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per.the function entrusted to the authority

under section 34(f): pi
a. The respondents/promoters"joi’n"ﬂy'and severally are directed to pay
interest at the prescribed r’ate_.'off 11.10% p.a. for every month of delay
from due date of possession i.e., 18.12.2018 till the date of valid offer of
possession plus 2 months after obtaining occupation certificate from
the competent authority or actual handing over of possession,
whichever is earlier; at prescribed rate i.e, 11.10% p.a. as per proviso

to section 18(1) of the Act read with rule 15 of the rules.

v
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b. The respondent no. 2 is directed to hand over the actual physical
possession of the unit to the complainants within 2 months after
obtaining occupation certificate

c. The rate of interest chargeable from the allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e., 11.10% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of default i.e., the
delayed possession charges as%ggg‘{sectlon 2(za) of the Act.

d. The complainants are dlrecteﬂ;t@ Pay outstanding dues, if any, after
adjustment of interestfor thg délhyed peflod

e. The respondents are dlrecte¢tg pay arrears of interest accrued within
90 days from the date of order of this order as per rule 16(2) of the

rules.

61. This decision shall mutatis mutandis apply to cases mentioned in para 3 of
this order. |

62. The complaints stand dispoesed of

63. Files be consigned to reglst,ry

P

(Ashok Sangwan)
Memb
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 21.02.2024
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