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Complaint no. : 199 of 2024
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1. Rajesh Sahay

2. Shobhana Sahay

Address at: A-8/001, Vatika City Homes,

Sector-83, Vatika India Next, Gurgaon Complainants

3 Ve@;}s_, $
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Regd. office: 606, 6t floor, Indra Prakash 21,
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2. Sems Estate Management Semces Pr:vate

Limited

Address at: GF-06, Plot no. 11, Kirti Shikhar,

District Centre, Janakpuri, New Delhi-110058 Respondents

CORAM:

Shri Vijay Kumar Goyal Member

APPEARANCE:

Sh. Himanshu Gautam
Sh. Hanu Mittal (Proxy)

None

ORDER

2

under section 31 of the Real Estate (Regulati
2016 (in short, the Act) read with rule 28 ¢
(Regulation and Development) Rules, 201]

violation of section 11(4)(a) of the Act

n

The present complaint has been filed by t

Advocate for the complainants

Advocate for the respondent
no. 1

Advocate for respondent no. 2

he complainants/allottees
ion and Development) Act,
of the Haryana Real Estate
/ (in short, the Rules) for

wherein it is inter alia
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s e
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the
agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

S.N. | Particulars - De@}ls i
1. Project name and location A%:l}{ub 83, Sector 83 Gurugram
2. | Project area Zﬁﬁéhes
B Nature of project i .C&m-rhg;:cial'l?l'oject
4, RERA | Registered
registered/not registered | 09/2018 Dated 08.01.2018
5. DTCP license no. & :val.i'di_ty License No. 71I0f 2010 dated 15.09.2010
status Ny '
6. Allotment letter 24.02.2014
| [Pége no. 15 of complaint)
7 (Shouhe. 1GF 34
| -(page_no. 15 of complaint)
8. Unit area 322 sq. ft.
(Page no. 15 of the complaint)
9, Endorsement in favor of 17.06.2017
complainants (subsequent (page no. 34 of complaint)
allottee)
10. | Date of builder buyer | Not Executed
agreement
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Date of sanction of building
plans

Not on records

Possession clause

‘jacts, sabotage
-energy labour equipment facilities material
or supplies, failure of transportation, strike,

26

The Develope
the Unit anyt
months from
building plan
allotment lett
to force-majeu
of God, fire,
commotion, w

lock outs, act

agency appoint

part/  full
certificate by tk
other public ¢
intervention of
other reason(s]
Developer. It i

that during the
paid monthly

be entitled to

Developer.

of law, or any notice, order,
notification issued by any Courts/Tribunals
and/or Authorities, delay in the grant of

(Emphasis supplied)

r shall offer possession of
ime within a period of 36
the date of sanction of
s or date of execution of
er whichever is later, subject
re circumstances such as act
earthquake, flood, civil
ar, riot, explosion, terrorist
, or general shortage of

ion of labour union, any

dispute with any contractor / construction

ed by the Developer, change
rule or

completion  (occupancy)
1e Government and / or any
)r competent authority or
Statutory Authorities, or any
) beyond the control of the
s specifically being agreed

between the Developer and the Allottee(s)

period Allottee(s) is to be
assured return, Allottee(s)

will not seek possession from Developer
and the Developer will not offer possession
to the Allottee(s). The Allottee(s) shall not

any compensation on the

grounds of delay in offering possession due
to reasons beyond the control of the

i
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13. | Due date of possession 24.02.2017
(Calculated 36/ months from the date of
allotment letter)
14. | Total sale consideration Rs.30,90,073/-
(as per payment plan on page no. 31 of
complaint)
15. | Paid up amount Rs.33,81,410/-to R1
Rs. 78,523 /- to R2
_(as_.pg_r receipts annexed in complaint)
16. | Occupation certificate Noé;obtamed
17. | Offer of possession &’gOffejred
L 10
. i BT
B. Facts of the complaint -~ ) T
The complainanfs have made the following submissions in the
complaint:
a. That on 06.07.2011, the first buyer M/S Jwala Associates Private
Limited booked a shop bearing unit no. GF 034 admeasuring 322 sq. ft.
in the project named as “Ansals Hub 83" situated at Sector 83,
Gurugram. N il
b. That on 28.11.2011, the ﬁrstbuyer M/S | Jwala Associates Private

A~

Limited transferred-all the rights-and liabilities in respect of such

allotment to Mrs. Radhika Sundram with due permission of respondent

no. 1 and further on 17.06.2017, the erstwhile buyer Mrs. Radhika

Sundram transferred all the rights and lia
allotment to the complainants Mr. Rajesh |
Sahay with due permission of the responds
complainants were allotted a shop bearing u

said project.

bilities in respect of such
bahay and Mrs. Shobhana
ent no. 1. Accordingly, the
nit no. SHOP-GF034 in the
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That on 24.02.2014, builder buyer agreement was entered into

between the parties wherein as per clause 26, the developer should

offer possession of unit within 36 months from the date of sanction of

building plans or date of execution of allotment letter, whichever is

later i.e. 24.02.2017, but even after almost
been offered yet.

That the complainants have written multip
no. 1, to hand over the physical possession

inform them about the constructi‘bﬁ status

7 years, possession has not

le emails to the respondent

of the said shop or at least

of the said project and date

of possession. Initially respond&nt no 1 didn’t even bother to reply to

the complainant’s emails b‘ut‘ after multiple follow ups finally

respondent no. 1 t:eplled and ﬁifdrmed the complainants that they

would start offering possessmn for f' touts in next 2-3 months. But even

after almost 2 years and 6 months of tha
incomplete and occupancy certificate has n
respondent no.1.

That vide letter dated 02.03.2022; the res
arbitrarily and mischievously compelled th¢
payment of Rs. 78,523/- to take the I
threatening to impose holding ch’arges on tf

month if the complainants do not make the

t reply, the project is still
ot yet been obtained by the

pondent no. 1 unlawfully,
> complainants to make the
possession for fitouts’ by
1Iem @ Rs. 5/- per sq. ft. per
payment within 180 days.

The term ‘possession for fitouts' was merely an eyewash in itself as the

respondent no. 1 had not obtained occupan
concerned authority and was not authorise
That as per the builder buyer agreement, t

the possession was 24.02.2017 and paym

cy certificate (OC) from the
d to offer possession.
he committed date to offer

ent plan was construction

linked plan, but without even completing the construction work of the

said project, respondent no. 1 not only dem

anded and accepted 100%
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. That the cause ofaction arose in favour of th

(i) Direct the respondent no. 1 topay interest

(ii) Direct the respondent no. 1-to complete

(iii) Direct the respondent no. 2 to refund t

Complaint No. 199 of 2024

of the total consideration amount against the said shop, but also

threatened and compelled the complainants to pay Rs. 78,523/-

towards common area maintenance charge

s to respondent no. 2.

. That repeated calls, meetings and correspondences with the

respondent no. 1 and multiple visits to know the actual construction

status not only caused loss to the complaina

nts in terms of time, money

and energy but also caused mental agony to him.

e complainants and against

the respondents from the daté’ oﬁbaokmg of the said unit and it further

R
e a

arose when respondent no. 1 f

the said unit within a stipulated time period.

Relief sought by the complaiiréiits: 4

The complainants have sought féllov&ing re

iled/neglected to deliver possession of

lief(s).
for every month of delay @

24% p.a. since 24.02.2017 as per provisions of clause 2 (za) and as per

section 18(1) of Real Estate (regulzition an

manner and offer the possession of the u

amenities.

charged from the complainants against the

charges along with interest at the rate pre

On the date of hearing, the auth
respondent/promoter about the contrave
been committed in relation to section 11(4)
or not to plead guilty.

Reply by the respondent no. 1.

id Development) Act, 2016.
the project in expeditious

nit along with all promised

he amount of Rs. 78,523 /-
} common area maintenance

scribed in the Act of 2016.

ority explained to the
ntions as alleged to have

(a) of the act to plead guilty
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The respondent no. 1 has contested the ¢
grounds.

That the complainants had approached the
booking a shop no. G034 in an upcoming p
Gurugram. Upon the satisfaction of th

inspection of the site, title, location plans, et

06.07.2011 was signed between the parties.

That the current dispute cannot be gover)
because of the fact that the b-ulffl@;éfwbijyer

Wering respo

a

the complainants and the an:
The regulations at the concerned’;time perio
and not a subsequent 1"egislaﬁ3nggi?§}7§TERA A
That the complaixﬁ specifically admlts to ni
the full payment as agreed upon under th
The complainants cannot be allowed to f
wrong.

That even if the complaint is-admitted t
agreement which was signe‘d--in..ffﬁE.-yeér 2(
duress cannot be called in question today. T
provides for a penalty in the eveht of a delay
34 of the said agreement provides for Rs. 5/
area for any delay in offering possession ¢
clause 30 of the agreement.

That the respondent no. 1 had in due c
necessary approvals from the concerned
environmental clearances for proposed
Sector 103, Gurugram, Haryana on 20.02.2

for digging foundation and basement was a

omplaint on the following

> answering respondent for
roject Ansal Hub Sector 83,
e complainants regarding

c.an agreement to sell dated

ned by the RERA Act, 2016
agreement signed between
ndent was in the year 2014.
d would regulate the project
\ct, 2016.

pt paying necessary dues or
e builder buyer agreement.

rake advantage of his own

o be true and correct, the
)11 without coercion or any
he builder buyer agreement
in giving possession. Clause
sq. foot per month on super

pf the unit as mentioned in

ourse of time obtained all
authorities. The permit for
group housing project for
015. Similarly, the approval

btained and sanctions from
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the department of mines and geology were obtained in 2012. Thus, the

respondent no. 1 had in a timely and prompt manner ensured that the
requisite compliances be obtained and cannot be faulted on giving
delayed possession to the complainants.
VL. Thatthe respondent no. 1 ought to have complied with the orders of the
Hon’ble High Court of Punjab and Haryana at Chandigarh in CWP No.
20032 of 2008, dated 16.07.2012, 31.07.2012, 21.08.2012. The said
orders banned the extraction of water which is the backbone of the
construction process. Slmllarly; The complaint itself reveals that the
correspondence from the " answemng respondent specifies force
majeure, demonetization and tl'r& opders of the Hon’ble NGT prohibiting
construction in and around Delﬁl a"nfi’ the C}OV_ID -19 pandemic among
others as the causes'which contrlbuted to the stalling of the project at
crucial junctures for considerable spells.

7. Copies of all the reﬁlezvant documents have been filed and placed on
record. Their authenticity is not in dispute, Hence, the complaint can
be decided on the basis of theseundisputed documents and submission
made by the parties.

E. Exparte against respondent no. 2
The authority observes that the present complaint was filed on
18.01.2024. The counsel for the respondentno. 2 neither appeared nor
filed the reply in the complaint. Despite specific directions, it failed to
comply with the orders of the authority. It shows that the respondent
no.2 was intentionally delaying the procedure of the court by avoiding
to file written reply. Therefore, the authority assumes/ observes that
it has nothing to say in the present matter and accordingly the
authority proceeds with the case exparte against respondent no. 2.

F. Jurisdiction of the authority

A
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12.
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The authority has complete territorial and
to adjudicate the present complaint for the

F.I Territorial jurisdiction

Complaint No. 199 of 2024

subject matter jurisdiction

reasons given below.

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department,

Haryana Real Estate Regulatory Authority,

Haryana the jurisdiction of

Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning

area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint. © = 7"

F.Il  Subject-matter iuﬁiédij;ﬁ'i'm; B
Section 11(4)(a) of the Act, 2016 provides
responsible to the allottee as per agreemen

is reproduced as hereunder:

Section 11

(4) The promoter.shall-

that the promoter shall be
It for sale. Section 11(4)(a)

(a) be responsible for all obligations, respo
under the provisions of this Act or the rule
thereunder or to the allottees-as per the a
the association of allottees; as the case:ma
of all the apartments, plots or buildings, as
allottees, or the common areas'to the assoc
competent autherity, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compli

ibilities and functions
and regulations made
reement for sale, or to
be, till the conveyance
the case may be, to the
ation of allottees or the

nce of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quot

ed above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter |

eaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

6%
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G. Findings on the objections raised by respondent no. 1:

G.I Objection regarding jurisdiction of the complaint w.r.t the builder

buyer agreement executed prior to coming into force of the Act.

13. The respondent submitted that the complaint is neither maintainable
nor tenable and is liable to be outrightly dismissed as the builder
buyer’s agreement was executed between the parties prior to the
enactment of the Act and the provision of the said Act cannot be applied
retrospectively. :

14. The authority is of the view_'thgieth'e'-prOVIsions of the Act are quasi
retroactive to some extent m opﬁx;atmn and/would be applicable to the
agreements for sale entered lntd even.prior to coming into operation
of the Act where the transagtibr:-a;é ;';:ill inithe process of completion.
The Act nowhere_gprovfides, hor can be so construed, that all previous
agreements wouici‘_be re-written Aaft_'_er coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to be
read and interpreted harmoniously. However, if the Act has provided
for dealing with certain specific - provisions/situation in a
specific/particular manner, then that situation will be dealt with in
accordance with the Act and the rules after the date of co_ming into
force of the Act and the rules. Numerous pravisions of the Act save the
provisions of the agreements -made between the buyers and sellers.
The said contention has been upheld in the landmark judgment of
Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P
2737 0f 2017) decided on 06.12.2017 and which provides as under:

“119. Under the provisions of Section 18, the elay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise|the date of completion of
project and declare the same under Section 4. The RERA does not

/d/ Page 10 of 20
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contemplate rewriting of contract between the flat purchaser and

the promoter...

122. We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having

a retroactive or quasi retroactive effect

but then on that ground the

validity of the provisions of RERA cannot be challenged. The

Parliament is competent enough
retrospective or retroactive effect. A law
subsisting / existing contractual rights

to legislate law having
can be even framed to affect
between the parties in the

larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger publ:'c interest after a thorough

study and discussion made at the hig

est level by the Standing

Committee and Select Committee, which submitted its detailed

reports.”
15. Also, in appeal no. 173 of 2019 titled as Ma

Vs. Ishwer Singh Dahiya, in ordeFMed 1
Estate Appellate Tribunal has observed-
“34. Thus, keeping in We@- Qu[ afo}‘esald

gic Eye Developer Pvt. Ltd.
7.12.2019 the Haryana Real

discussion, we are of the

considered ﬁpm‘i’on that the ‘provisigns of the Act are quasi

retroactive tu sbme extent m operanon and'w_iu_he_ggpﬁcgbie_co_;b_e

he Act where the transaction @

till in the process of completion.

Hence in case of delay in the offer/delivery of possession as per the

terms and conditions of the agreement |
entitled to. the interest/delayed pa
reasonable rate of interest as provided
one sided, unfairand unreasonable rate
in the agreement for sale is liable to be |

16. The agreements are sacrosanct save and
which have been abrogated by the Act its
the builder-buyer agreements have been e
there is no scope left to the allottee to n
contained therein. Therefore, the authori
charges payable under various heads shall
terms and conditions of the agreement subj
same are in accordance with the plans/pe
respective departments/competent autl

contravention of any other Act, rules and re

for sale the allottee shall be
issession charges on the
in'Rule 15 of the rules and
of compensation mentioned
gnored.”

except for the provisions
elf. Further, it is noted that
xecuted in the manner that
egotiate any of the clauses
ty is of the view that the
ve payable as per the agreed
ect to the condition that the
rmissions approved by the
norities and are not in

gulations made thereunder
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\ature. Hence, in the light of

above-mentioned reasons, the contention of the respondent w.r.t.

jurisdiction stands rejected.

G.II Objection regarding force majeure condi

17. The respondent-promoter raised a content
the project was delayed due to force m
various orders passed by Hon’ble High Cou
Chandigarh in CWP No. 20032 of 2008 dat

21.08.2012, lockdown due to’ eﬁtj;__ éeak of

further led to shortage of labom‘ and dem

matter the unit was a‘llﬁfted wdé"’ allotment |
as per the possession clause 26 of the allotr
developer proposes to handover the poss
within a period of 36 months from the date ¢
or date of execution of allotment letter. Int
sanction of building planisnotavailableon
is calculated from the date..of .executic

24.02.2014 so, the due date of subject unit ¢

tions:

ion that the construction of
ajeure conditions such as
rt of Punjab and Haryana at
ed 16.07.2012, 31.07.2012,
Covid-19 pandemic which
onetization. In the present
etter dated 24.02.2014 and
nent letter the respondent-
ession of the allotted unit
f sanction of building plans
he present case, the date of
records therefore, due date
on of allotment letter is

omes out to be 24.02.2017.

The events such as various orders by Punjab and Haryana High Court

and demonetization were for a shorter dur

continuous as there is a delay of more than

occupation certificate has been received by
said plea of the respondent is null and
construction due to outbreak of Covid-19 i

came into effect on 23.03.2020 whereas th

of possession was much prior to the even

pandemic. Therefore, the authority is of tk

ation of time and were not
ten years. Even today no
the respondent. Therefore,
void. As far as delay in
s concerned, the lockdown
e due date of handing over
It of outbreak of Covid-19

1e view that outbreak of a
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pandemic cannot be used as an excuse for non- performance of a

contract for which the deadlines were muc

and for the said reason, the said time pe

h before the outbreak itself

riod is not excluded while

calculating the delay in handing over possession.

Entitlement of the Complainants:

Direct the respondent no. 1 to pay interest for every month of

delay @ 24% p.a. since 24.02.2017 as per provisions of clause 2

(za) and as per section 18(1) of Real
Development) Act, 2016.

Estate (regulation and

Direct the respondent no. ltdi:omplete the project in expeditious

manner and offer the pos§f§;§ion of
promised amenities, A
In the present matte.r, an allo:t_rr{ént} ;;le.tter (
was executed between respondent no. 1
Ms. Radhika Sundaram, The original allottg
034, with a total area of 322 square feet, fo
0fX30,90,073/-. Furthermore, on 17th June

Ms. Radhika Sundaram, ‘transferred all

pertaining to the allotment to the complain:

Ms. Shobhana Sahay.

The complainants intends to continue with

delay possession charges at prescribed ra

the unit along with all

dated 24th February 2014

and the original allottee,

2e was granted unit no. G-

I a total sale consideration

2017, the original allottee,
rights and obligations
ants, Mr. Rajesh Sahay and

he project and are seeking

te of interest on amount

already paid by her as provided under the proviso to section 18(1) of

the Act which reads as under:-

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is u
an apartment, plot, or building, —

...........................

nable to give possession of
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Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

20. Clause 26 of the allotment letter dated| 24.02.2014, provides for

handing over possession and the same is reproduced below:

26. The Developer shall offer possession of the Unit anytime within a period
of 36 months from the date of sanction of building plans or date of
execution of allotment letter whichever|is later, subject to force-
majeure circumstances such as act of God, fire, earthquake, flood, civil
commotion, war, riot, explosion, terrorist acts, sabotage, or general
shortage of energy labour equfpment facilities material or supplies,
failure of transportation, stnke, lock outs, action of labour union, any
dispute with any contractor’ %}‘cansftrucnon agency appointed by the
Developer, change of..'a’\y;. or any notice, order, rule or notification issued
by any Courts/Tribunals and)’ar"Au'thantfeS‘ de)‘ay in the grant of part/
full completion (occupancy) cemﬁf:ate by the Government and / or any
other public or competent authanty or |intervention of Statutory
Authorities, or any&other reason(s) beyond the control of the Developer.
It is specifically being agreed béetween the D veloper and the Allottee(s)
that during the period Allottee(s) is to be paid monthly assured return,
Allottee(s) willnet seek possession from Developerand the Developer will
not offer possession to the Allottee(s). The Allottee(s) shall not be entitled
to any compensation on the grounds of delay in offering possession due
to reasons beyond the control of the Developer.”

21. Admissibility of delay possession charges at prescribed rate of

A

interest: The complainants are seeking delay possession charges in
terms of proviso to section 18 of the Act which provides that where an
allottee does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the handing over
of possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced as
under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to section|12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”

Page 14 of 20
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7474

23,

24.

2t

4

shall be the State Bank of India highest marginal cost of lending rate
+2%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.
Consequently, as per web:sife% -.:'=-Q§___;,the State Bank of India i.e,
https://sbi.co.in, the margin-a'f’:éggf’éd%lending rate (in short, MCLR) as
on date i.e., 24.01.2025¢is gzl.O%,;&gg_ord'ingly, the prescribed rate of
interest will be marginal cost of lénding rate +2% i.e, 11.10% per
annum.

The definition of term ‘interest’ as defined under section 2(za) of the

Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liableto pay the allottee, in case of default.
The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter
or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest.chargeable from the allgttee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall be from the
date the promoter received the amount or (any part thereof till the
date the amount or part thereof and interest thereon is refunded,
and the interest payable by the allottee to the promoter shall be from
the date the allottee defaults in payment to the promoter till the date
it is paid;”

Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate ie, 11.10% p.a. by the
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respondent/promoter which is the same

Complaint No. 199 of 2024

as is being granted to the

complainants in case of delay possession charges.

On consideration of the documents available on record and

submissions made by the parties, the authority is satisfied that the

respondent no. 1 is in contravention of the

section 11(4)(a) of the Act

by not handing over possession by the due date as per the allotment

letter executed between the parties. It is a matter of fact that allotment

letter containing terms and conditions regarding the said unit was

executed between the parties on 24.02.20
the allotment letter dated 24. 02 2014 the

unit was to be delivered w1th1n a perlod of

14. As per the clause 26 of

possession of the booked

36 months from the date of

sanction of building plans or date of execution of allotment letter,

which comes out to be 24.02.2017. Till dat
has been obtained by the respondent/prom
considered view that there is delay
respondent/promoter to offer physical pos
and it is failure on part of the promoter to
hand over the possession within the stipula
In light of the aforementioned facts, the Aut]
the complainant:s are subsequent allott
apartment from the original allottee on 17.

prescribed due date for possession.

complainants were fully aware that the cons

e no occupation certificate
oter. The authority is of the
' on the part of the
session of the subject unit
fulfil its obligations and to
ted period.

hority is of the opinion that
ee, having acquired the
06.2017, which is after the
This indicates that the

truction of the tower of the

subject unit had not been completed, and that the occupancy certificate

for that project had not yet been obtained. Notwithstanding this

knowledge, the complainants voluntarily p

of the subject unit, thereby implicitly accept

roceeded with purchasing

Ing the delay in possession.

Furthermore, the complainant’s involvement only commenced on
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28.

29

30.

A

Complaint No. 199 of 2024

17.06.2017, when the subject unit was officially transferred to them.

Therefore, in the interest of fairness
entitlement to delayed possession charge
from the date of endorsement, i.e., 17.06.
which the complainants stepped into the sk
The Authority further finds that there has

the respondent/promoter in offering posse

the complainants in accordance with the te

and natural justice, any
s may only be considered
2017, which is the date on
10es of the original allottee.
been a delay on the part of
ssion of the allotted unit to

rms of the allotment letter

dated 24.02.2014. This delay consﬁtutes a failure on the part of the

respondent/promoter to fulﬁll l*hen‘ contra

ctual obligations, including

the timely delivery of possesSlon as stlpulated in the agreement.

Accordingly, it is the fallure of the respon
obligations and I‘esp@l‘lSIbllltleS as per the 3
possession within the stlpulated_peri_od.

Accordingly, the non-compliance of the ma

11(4)(a) read with section 18(1) of the

respondent/promoter.is established. As suc
by the promoter interest for every -month
which the complainants stepped into the sk
(date of endorsement letter) i.e., 17.06.201]
of the subject unit after obtaining occup
competent authority plus two months or h
whichever is earlier as per the provisions
read with rule 15 of the rules.

Further, it is observed by the Authority th
proceeding dated 22.11.2024 has stated
possession to the complainant as occupa

obtained and the occupation certificate is

\dent/promoter to fulfil its

igreement to hand over the

ndate contained in section
Act on the part of the
th, the allottee shall be paid
of delay from the date on
10es of the original allottee
7 till the offer of possession
ation certificate from the
anding over of possession

of section 18(1) of the Act

at respondent no.1 during
that it has offered fitout
tion certificate is not yet

being applied shortly. The
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31.

(iii)

32,

33,

L

£ GURUGRAM

Authority is of the view that the concept of

to be understood first. A valid offer of poss

components:
i.

occupation certificate;

il. The subject unit should be in a hab

iii. The possession should not b

unreasonable addftional demang

In the present matter, the respogdent haso
of the allotted unit without obtafning occuy
offer of possession is'not a valld ~offer ¢
respondent/promoter is obhgated to ha
subject unit allotted to the complainants 1
after obtaining valid occupation certificate.

Direct the respondent no. 2 to refund th

Complaint No. 199 of 2024

valid offer of possession is

ession must have following

Possession must be offered after obtaining

itable condition;

e accompanied by

[s.

ffered the fit out possession
)ation certificate. Thus, the
f possession. Hence, the
ndover possession of the

within a period of 60 days

le amount of Rs. 78,523 /-

charged from the  complainants against the common area

maintenance charges a'io'n‘g with interes
the Actof 2016.

The complainants haére pleaded that respor
Management Services Private Limited is
account of common area maintenance ch
hereby seeking refund of the said amount.
that Section 11 (4) (d) of the Real Estate (Re

Act, 2016 is relevant and reproduced herei

(d) be responsible for providing and mai
services, on reasonable charges, till thé
maintenance of the project by the associati

The authority is of the considerate view th

the promoter shall be responsible for proy

t at the rate prescribed in

1dent no. 2 i.e,, Sems Estate

charging an amount on
arges i.e, X 78,523/- and
The authority is of the view
gulation and Development)

n below:

ntaining the essential
> taking over of the
on of the allottees;

at, as per Section 11 (4)(d)
viding and maintaining the
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essential services, on reasonable charges till taking over of the project
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by the association of allottees. In the present matter, no occupation
certificate has been received and no offer has been made till date so,
the respondent no.1 is liable to pay for the same.
L. Directions of the authority
34. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act|to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

IL.

[1I.

IV.

The respondent no. 1 is dtgéi:tédggo han
allotted to the complama:nts within

obtaining valid mcupatnon certlﬁcate

dover possession of the unit

a period of 60 days after

The respondent no. 1 is dlrected to pay the interest at the

prescribed rate i.e. 11.10% per annum
the amount paid by the complainants
complainants stepped into the shoes of
endorsement letter)  ie., 17:06.2017
possession of the subjectunitafter obt;
from the competent authority plus twt

possession whichever is earlier as pe

for every month of delay on
from the date on which the
theoriginal allottee (date of

till the date of offer of
aining occupation certificate
» months or handing over of

'r the provisions of section

18(1) of the Act read with rule 15 of thee rules.

The respondent no. 1 is directed to pay

within 90 days from the date of this or

rules and thereafter monthly payment
of handing over of possession shall be

each succeeding month.

y arrears of interest accrued
der as per rule 16(2) of the
of interest be paid till date

paid on or before the 10t of

The rate of interest chargeable from the allottees by the promoter,

in case of default shall be at the prescr

ibed rate i.e.,, 11.10% by the
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respondent/promoter, which is the sa
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me rate of interest which the

promoter shall be liable to pay to the allottee, in case of default i.e.,

the delayed possession charges as per
V. The respondents shall not charge anyt

which is not the part of the buyer’s agr

35. Complaint as well as applications, if
accordingly.

36. File be consigned to registry.

section 2(za) of the Act.
hing from the complainants,

‘eement.

any, stands disposed of

V)
(Vijay Kumar Goyal)
Member

-:Harj;rané‘-kRéﬁ'l'Est’hte Regulatory Authority, Gurugram

» i

Dated: 24.01.2025
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