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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.
Date of filing :

Date of decision

Nipun Asija
R/o: - JFtat no. 311, Apartments Vasundhra Enciave,
New Delhi- 110096.

ORDER

The present complaint dated LA.O3.ZOZ4 has been filed by [irc

complainant/allottees under section 31 of the Real Estatc (Regulation anrl

DevelopmentJ Act,2076 [in short, the ActJ read with rule 2B of the Haryana

Real Estate (Regulation and Development) Rules, 2017 (in short, thc RLrlcs)

for violation of section 11(al(a) of the Act wherein it is inter o/lo pr.cst.r.rlrt ,,

that the promoter shall be responsible for all obligations, responsibilitics .r nrl

functions under the provision of the Act or the Rules and regulations maclc

there under or to the allottee as per the agreement lor sale execurecl inLet ;,!

Unit and proiect related details

Complaint No.7B4 of 2024

Versus

M/s Green Height Projects Private Limited
Ofiice at: N-71, Panchsheel Park, New Delhi-110017.

CORAM:
Shri Ashok Sangwan

APPEARANCE:
Shri Garvit Gupta
Shri Somesh Arora

784 of2024
L8.O3.2024
13.12.2024

Complainant

Respondent

Member

Advocate for the compla ina nts
Advocate for the respondent

1-.

A.
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2' The particulars of unit details, sale consideration, the amount paid by thc

complainants, date ofproposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

S.

N.
Particulars Details

1. Name of the proiect "Baani Centre Point", Sector - MLD,
Urban Complex, Manesar, Gurugram

2. Project area 2.681 acres

J. Nature of the project Commercial

4. DTCP license no. and
validity status

59 of 2009 dated 26.10.2009 valid upto
12.09.2020

5. Name of licensee M/s Paradise System Pvt. Ltd.

6. RERA Registered/ not
registered

Registered vide no. lB7 of 2017 dated
t4.09.2017 valid upto L3.09.2019

7. Unit no. GF - 017

(Page 31of complaint)

8. Unit area admeasuring 416 sq. ft.

fPage 31 of complaint)

10. Date of allotment letter 07.t2.2014

[Page 31 of complaint)

11. Date of execution of
commercial space Buyer
agreement

t6.09.2019

1.2. Possession clause (7J The Promoter shall abide by the time
schedule for completing the project as
disclosed at the time of registration ol
the proiect with the Authority and

Complaint No.784 of 2024
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towards handing over the Premises
alongwith parking (if applicableJ to
the Allottee(sJ and the common areas
to the association of allottees or the
competent authority, as the case may
be, as provided under Rule 2[1J[fl of
Rules,2017

Iinadvertently mentioned 30.09.3017
including grace period vide proceeding
dated20.09.2024)

13. Due date ofpossession 30.03.2018
(Admitted by respondent-builder as
determined in other similar cases.

14. Total sale consideration Rs.37,47,752/-

(at page 24 of complaintJ

15. Amount paid by the
complainants

Rs.37,88,008/-

(at page 24 of complaintJ

16. 0ccupation certificate
/Completion certificate

Not obtained

B.

3.

Facts of the complaint

The complainants have made the following submissions rn the complaint: -

i. That the complainants, induced by the assurances and representations

made by the respondent, decided to book a commercial unit in the

proiect of the respondent as the complainants required the same in a

time bound manner for their own use. This fact was also specifically

brought to the knowledge of the officials of the respondent who

confirmed that the possession of the commercial unit to be allotted to the

complainants would be positively handed over within the agreed time

frame. it was also confirmed by the representatives of the respondent

that the payment plan in question would be 'Construction Linked Plan'.
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ThecomplainantsignedSeveralblankandprintedpaperSattheinstance

oftherespondentwhoobtainedthesameonthegroundthatthesante

wererequiredforcompletingthebookingformalitics.'I'hecomplalr.ralll.

was not Siven chance to read or understand the said documents and they

signedandcompletedtheformalitiesasdesiredbytherespondent.

ii. That the complainant had made the payment of Rs' 3'26'420/- at the ti mc

of booking on 26.02.20L3 and accordingly, the same was even

highlighted in the booking application form The respondent allotted 'r

shop no. GF-107 having a super area of 416 sq' ft' at the rate of Rs 7'000

persq.ft.Itispertinenttomentionhereinthatthesaidallottedunitwas

located at a prime location. Moreover, at the time of booking' tt was

prom.isedandassuredbytherespondenttothecomplainantthatthe

agreementwouldbeexecutedinashortspanoltimeandthesaidunit

would be handed over to the complainant by 30'09 2017'

iii.ThatvideprovisionalallotmentletterdatedoT.l2,20T4i.e.,almostalter

more than 1.5 years from the date of first payment' the respondent

round Elool admeasuring 416 sq' ft'

at the rate of Rs 7,000 per sq' ft' After the allotment of the unit by the

respondent, the respondent raised the demand dated 01 12'2014

towards the installment against 'commencement of work at site" 'l'hc

complainantbelievingthesaidpaymentdemandtobecorrect,paidtlte

demanded amount without any delay'

iv. That on 03.ll.20l5, the respondent raised a payment demand againsL

'On Laying of Raft' which was duly paid by the complainant without any

delay or default. Payments towards all the instalment delr.rands sent bv

/
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the respondent were made by the co

of the payment plan.

That since, the respondent had failed

with the complainants despite lapse

booking, the complainants visited th

month of January, 2016 lo enquire

execution of the agreement in questi

and anguished with the response

Complaint No.7B4 of 2024

plainant strictly as per the terms

execute the buyer's agreement

of three years from the date of

office of the respondent in the

out the construction status and

The complainant was su rprised

respondent who informed the

o believe the said representatlons

demand letter dated 03.02.201'6

of 3,d Basement Roof Slab'.

complainant that the execution of t e buyer's agreement would take

some more time. However, since, the mplainants had made su bstantia I

payment towards the total sale nsideration of the unit, the

complainants had no other option but

of the respondent. The respondent vir

demanded payment against 'Ci

Subsequently, the respondent vide I tter dated '11.04.201'6 demanded

payment against 'Casting of 2nd Bas ent Roof Slab'. The complainant

without any delay made the Paymen towards the demanded amount.

vi. That subsequently, the respondent $ent the payment demand dated

20.L2.20L6 against 'Commencement bf 1" Basement Roof Slab' for a net

payable amount of Rs. 4,77,491.19. Similarly, the respondent sent a

payment demand dated 09.03.2017 nst'Casting of 2nd Floor Roof

Slab'. The said payments were duly p{id by the complainant.

vii. That having collected the entire amo$nt in the installments directly and

through its intermediary [infratech i ctures), the respondent was

in advantageous position to have prJovided the buyer's agreement, by

inserting the contracts terms which were unreasonably favorable to the

Page 5 o[ 32
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other party and fraudulently inducing the complainant with falsc

assurances. The unilateral contract was grossly unreasonable or

unconscionable in the light of business practices of the time and placc as

to be unenforceable according to its literal terms. There was absence of

meaningful choice for the complainant to come to the terms of agreement

which were unreasonably favorable, discriminating, unconscionable and

one-sided.

viii. That the complainants made vocal their objections to the arbitrary and

unilateral clauses of the commercial space buyer's agreement to the

respondent. The complainants repeatedly requested the respondent for

execution of a commercial space buyer's agreement with balanced terms.

However, during such discussions, the respondent summarily reiected

the bonafide request ofthe complainants and stated that the agreement

terms were non-negotiable and would remain as they were. 'l'hc

respondent/ promoter refused to amend or change any term of the pre-

printed commercial space buyer's agreement and further threatc'ne d thc

complainants to forfeit the previous amounts paid by them if further

payments are not made. The complainants had made substantial

payment before the execution of the agreement. Since the complainarrts

had already parted with a considerable amount of the sale consideration,

they were left with no other option but to accept the lopsided and one-

sided terms of the commercial space buyer's agreement buyer's

agreement. Since the complainants had duly paid a huge amoullt out ol

their hard-earned money, they felt trapped and had no other option but

to sign the dotted lines. Hence the buyer's agreement dated 16'09.2019

was executed.
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That it is pertinent to mention here that despite having made the buyer's

agreement dated 16.09.2019 containing terms very much favorable as

per the wishes of the respondent, still the respondent miserably failed to

abide by its obligations thereunder. The respondent/promoter has even

failed to perform the most fundamental obligation of the agreement

which was to handover the possession of the commercial within the

promised time frame, which in the present case has been delayed for an

extremely long period of time. The failure of the respondent and the

fraud played by it is writ large. 
.

That it is pertinent to mention hgleinrthat the booking was made by the

complainant in the year 2013 with an intention and promise that the unit

would be handed over in the year 2077. However, it was the respondent

who failed to execute the agreementwith the complainant and as a resu l[,

it is the complainant who is suffering. it is submifted that in case of othcr

similarly situated allottees who had made the booking with the

respondent around the same time as of the complainant, the due date to

handover the possession of the unit was 30.03.2018 (inclusive of the

grace period) . The complainant cannot be bound by the terms of the

agreement wherein the due date to handover the unit has been linkcd

with the date submitted by the respondent at the time of registration.

Interestingly, the registration certificate of the respondent has alstr

lapsed. Thus, for all purposes, the due date to handover the possession is

and can only be 30.03.2018.

xi. That the complainant has till date made the payment of Rs. 37,88,008/-

out of Rs. 37,47,t52 strictly as per the terms of the allotment and the

development linked payment plan and no default in nrakitrg titrturS

payment towards the instalment demands has been committed hY tht.' ,
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complainant, the said fact is evident from the statement oF accounts

dated 22.02.2022. It is submitted that the respondent/promoter used to

only provide a shorttime span to make the payment of all the payment

demands. Yet, all the payments were made by the complainant without

any delay.

xii. That since the time period to handover the possession stated by the

respondent in the commercial space buyer's agreement had lapsed, the

complainants requested the respondent telephonically, and by visiting

the office ofthe respondent to update them about the date of handing

over of the possession. The representatives of the respondent assurcd

the complainants that the possession of the unit would be handed over

to them very shortly as the construction was almost ovcr Thc

respondent has continuously been misleading the allottees including thc

complainants by giving incorrect information and timelrnes within which

it was to hand over the possession of the unit to the complainants. The

respondent/promoter had represented and warranted at the tirlrc ol'

booking that it would deliver the commercial unit of the complainants trr

them in a timely manner. However, the failure of the respondent

company has resulted in serious consequences being borne by rhe

complainants.

xiii. That the respondent has miserably failed to send any other legal

payment demand for the period of 5 years from the date ol issuance oi

last payment demand for the simple reason that the respondent has not

completed the construction within the agreed time frame. There has

been virtually no progress and the construction activity is lying

suspended since long. The last payment demand 'Completion tll Strptr

Structure' was sent by the respondent to the complainants in the ycar

/
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2018 and the same was paid by the complainants within the time period.

The next payment demand as per the terms of the allotment and the

construction linked payment plan which was to be raised at the stage ol'

'Offer of possession' has till date not been issued by the respondent lrr

the complainants because the respondent lailed to completc [he

structure till that stage. Since all the payment demands except the

demand to be raised at the time of offer of possession were sent by the

respondent to the complainant, then the respondent/promoter should

have been in the condition even otherwise to apply for the grant of the

occupation certificate in the year 2018 itself. The fact that no intimation

regarding the application for the grant of the occupation certificate was

given by the respondent to the complainants speaks about the volume of

illegalities and deficiencies on the part of the respondcn[/pronlotcr'

There is inordinate delay in developing the proiect well beyond what was

promised and assured to the complainants. This further shows that the

demands which were raised by the respondent didn't correspond to the

actual construction status on the site.

xiv. That the respondent has committed various acts of omission ancl

commission by making incorrect and false statements at the time oI

booking. There is an inordinate delay of 70 months calculated upto

February,2024 and till date the possession ofthe allotted unit has not

been offered by the respondent to the complainants. The non-completion

of the project is not attributable to any circumstance except the

deliberate lethargy, negligence and unfair trade practices adopted by the

respondent/promoter. The respondent has been brushing aside all the

requisite norms and stipulations and has accumulated huge amount ol

hard-earned money of various buyers in the project including the

Page 9 ol32
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complainants and are unconcerned about the possession of the unit

despite rePeated assurances.

xv. That the respondent has misused and converted to its own use the huge

hard-earned amounts received from the complainant and other buyers

in the project in a totally illegal and unprofessional manner and the

respondent was least bothered about the timely finishing of the proiect

and delivery of possession of the unit in question to the complainant as

per the terms of the buyer's agreement. The respondent has deliberately,

mischievously, dishonestly qlq;,Ttl, malafide motives cheated and

defrauded the complainpt. It iq uriambiguously lucid that no force

majeure was involved and that the proiect has been at standstill since

several years. The high headedness ofthe respondent is an illustration ol

how the respondent conducts its business which is only to maximize the

profits with no concern to the buyers.

xvi, That the cause of action for the present complaint is recurring one on

account of the failure of the respondent to perform its obligations wrthin

the agreed time frame. The cause of action again arose when thc

respondent failed to hand over the possession and compensation for

delay on its part and finally about a week ago when the respondent

refused to compensate the complainant with the detayed possessiott

interest amount and compensation. The complainant reserve her right

to approach the appropriate Forum to seek compensation

C Relief sought by the complainants: -

Complaint No.784 of Z0?4

4. The complainants have sought following relief(s)
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Direct the opposite party to pay interest at the prescribed rate

for every month of delay from the due date of possession [ill

date of offer of possession.

Direct the respondent to handover the possession of thc

allotted unit to the complainant.

To execute the conveyance deed in flavor of the complainant.

Direct the respondent not to raise any payment demand, jn

violation of the provisions of the Act of 20t6 /or contra ry t-o

the terms of the agreement.

5. On the date of hearing, the authority explained to the respondent/promotcr'

about the contraventions as alleged to have been committed irt rclaLrort Lu

section 11( l [a) of the Act to plead guilry or not to plead guilty.

Reply by the respondent.

The respondent has contested the complaint on the lollowing grounds: '

i. That a Collaboration Agreement dated 30.03.2013 was entered inttr

between M/s Paradise Systems Pvt. Ltd. as the original landholder and

Green Heights Projects Pvt. Ltd., as the Developer, That varioLrs

permissions were sought from different authorities by the original

landholder and the development was undertaken by the Rcspotlcicrrl

consequent to those permissions and the commercial project is

constructed on the subiect land by the respondent duly following thc

norms and compliances as per law. That the respondent as per the tcrnrs

of the collaboration agreement paid the amount of Rupees Twenty-[:rght

crores and Forty lakhs to the landowners i.e. Paradise Systems Privatc

Page 11of32 4
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Limited by way of cheques and RTGS from the period 27.02.2013 to

03.02.20L6.

That vide letter dated 23.05.2013 the entire External Development

Charges and Internal Development Charges in respect ofland were paid

to Directorate, Town and Country PIanning, Haryana.

That the construction was initiated in the proiect and during that

process a letter was Directorate of Town and Country

Planning directing to construction in compliance of thc

Injunction Order Supreme Court of India datcd

24.04.2075

That the land

the r it is applicable to the

land and lice Court directed it to approach l)'l'CI'}

for clarificatio

lt

lu

iv. upreme Court of India for

vide various representatlons

as the matter was Pending in

v. That the Land

however

Central Bureau of Investigation of all the projects and till original files

are returned by CBI, DTCP will not be in a position to provrtlt'

clarification in respect ofvarious representations. The Landowner thcrr

approached Punjab and Haryana high court for direc[ions to (.1]l ttr

Page 12 of 32
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handover original files in respect of the project of Respondent and lhc

High Court by order dated27.03.2017 passed appropriate directions.

vi. That the proiect namely Baani Center Point was registered wrth

Haryana Rera Registration Number 187 of 201'7 dated 74.09.201'7

vii. That vide iudgement dated 1.2.03.2018, the project BAANI CENTER

POINT, SECTOR M1D, MANESAR of M/s Green Heights Proiects Pvt'

Ltd. was not included in tainted projects which clearly meant that thc

respondent could commence construction subject to renewal ol

licenses and other permissions.

viii. That shortly after the stay was lifted on L2.03.2018, M/s [)aradisc

Systems Pvt. Ltd. approached DTCP for renewal of Iicense to begrn

construction which was granted to them on 23.07.2018 and thereafter

the Respondent has developed the project BAANI CENTER POINI',

SECTOR M1D, MANESAR which is almost complete and was le lt f or'

some finishing works and interiors. It shall be pertinent to mention that

while renewing the license the entire period of 24 04'?01\

tiII12.03.2018 was exempled as Zero pe riod bl'

DTCP.

That later on the HSIIDC filed an application in the Hon'ble Suprenrc

Court of India dated 01'.07.20L9 through M.A. No. 50 of 2019 in tht'

matter of Rameshwar & ors Vs. State of Haryana & Ors. CA BTBB of 201 5

being "Application for Clarification of Final ludgment dated 12'03 201t]

passed by this Hon'ble Court". It is submitted that the Hon'ble Suprenrc

lx.

Page 13 ol 32
I



HARERA
GURUGRAM

Complaint No.784 of 2024

Court through its order dated 13.10.2020 again granted an iniunction

on further construction of proiects of the parties to the said case

including M/s. Paradise Systems PvL Ltd.'s project of Baani Center

Point, Sector M1D, Manesar.

x. That finally through the judgment on 21.07.2022, rhe stay on

construction was cleared by the Hon'ble Supreme Court of India irr M.A

50 of 2019 in the matter.Of,sameshwar Vs. State of Haryana & Ors. CA

8788 of 2015.

xi. That the present dispute is sub iudice before the Hon'ble Supreme (.oult

of India and the Hon'ble Supreme Court has ordered a sfafus quo in thc

construction ofthe project on a clarification application filed by the state

of Haryana in the matter of Rameshwar Vs' State of Haryana & Ors C'A

8788 of 2015.

xii. That the respondent vide letter dated 25.07.2022 has also applictl lirl

renewal of license and other permissions from DTCP which is awaited'

It is also important to mention that the proiect was registered with

RERA vide registration no. 187 of ?01.7 and after the iudgement of rht'

Hon'ble Supreme Court the respondent has filed an application for

extension of the registration under section 7 sub clause 3 dared

04.08.2022.

xiii. It is further submitted that M/s Green Heights Projects Pvt. Ltd. has

made the payments as per the direction of the orders of the Hon'hle

Supreme Court and is now taking required approvals from Governmetlt
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Authorities so that the offer of possession is given to the Allottecs vcr'\'

soon. There is no malafide intention of M/s Green Heights Proiects Pvt'

Ltd. to get the delivery ofthe proiect delayed to the allottees'

xiv. It is humbly submitted that the Stay on construction order by thtr

Hon'ble Supreme Court is clearly a "Force Majeure" event' which

automaticallyextendsthetimelineforhandingoverpossessionofllrtl

Unit. The Intention of the clause is to save the Performing

party from consequen over which he has no control lt is

no more res ln is intended to include risks

beyond the , incurred not as a Product or

nce or malfeasance of a party, which have a

materially effect on the ability of such party to perform tts

obligations, ce is caused bY the usual and

natural co or where the intervening

circumstances are templated. Thus, it is most

respectfullY submitted that the delaY in construction, if anY, is

the conlrol of the resPondent and

le extension in terms

the buYer agreement.

xV.Itissubmittedthaton03.l0.2023,ParadisevidelettertothcD'I,CI,

requested the renewal of License No' 59 of 2009 and approval for the

transfer of said license. Subsequently, on 18'10 2023' DTCP issued an

result of the

as

of
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, as of now, the clearance is

denied in toto.7.

8.

E.

9.

District for all purpose with offices situated in Gurugram. ln the p|cse trt

been filed and placed on the recorcl.

plaint can be decided on

submissions made bY the

office memo granting the renewal of the license. However, D'lCP did not

process the application for the transfer of the license'

xvi. It is further submitted that since the DTCP did not process thc

application for the transfer of the license, Paradise sent another lette'r'

dated 31.10.2023 to the DTCP, requesting approval for the transfer of

License No. 59 of 2009 along with other pending applications'

xvii. That Respondent also sent a l, r 04.04.2024 to the Enforcemcnr

the DTCP for the transfer of thc'Directorate, requesting

Iicense and change

still awaited.

All other averme

Copies of all the

Their authenticily

the basis of these

parties.

Jurisdiction of

E. I Territorial

10. As per notification no. r/92/

The Town and CountrY

of Real Estate RegulatoryAuthority, Gurugram shall be entire curugranl

as well as subject matter

for the reasons given below:

17-ITCP dated 14.12.2017 issucd bY

Department, Haryana the lurisdiction
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case, the proiect in question is situated within the planning area of

Gurugram District. Therefore, this authoriry has complete territorial

jurisdiction to deal with the present complaint.

E.lI Subiect matter iurisdiction

11. Section 11(aJ(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale' Section 11(a)(a) is

reproduced as hereunder:

Section 11(4)(a)

Section 71

ities and
the rules and

the allottees os per the

ag of allottees, 0s the cose

ts, plots or
the common

t authority,

Section 34-
34(J) of the Act provides of the obligotions cost

upon the promoters,
this Act and the rules

estate ogents under

1.2. So, in view ofthe provisions ofthe Act quoted above, the aulhority has

complete jurisdiction to decide the complaint regarding nor)-

compliance of obligations by the promoter leaving aside compensattotl

which is to be decided by the adiudicating officer if pursued by the

complainants at a later stage.

F. Findings on the objections raised by the respondent

F.I Obiection regarding maintainability of complaint

(4) The promoter shall-
(o) be responsible

functions under the

may be,

areas to
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13. The respondent took a plea that as per the Clause 9 - Force Maieure of

the builder buyer agreement "the intending seller shall not be held

responsible or liable for failure or delay in performing any of its

obligation or undertakings as provided for in this agreement, if such

performance is prevented, delayed or hindered by "court orders" or any

other cause not within the reasonable control of the intending seller".

Therefore, as the project "Baani Centre Point" was under stay orders oI

the Hon'ble Supreme Court of India for 7 years 3 months (24/04/2015

TO 21./07/2022) which was beyond the respondent's reasonablc

control and because of this no construction in the prolect could be

carried during this period. Hence, there is no fault of the respondent in

delayed construction which has been considered by DTCP and RERA

while considering its applications of considering zero period, renewal

of license and extension of registration by RERA. Due to reasons statccl

hereinabove it became impossible to fulfil contractual obligations due

to a particular event that was unforeseeable and unavoidable by thc

respondent. It is humbly submitted that the Stay on construction ordcr

by the Supreme Court is clearly a "Force Ma)eure" event, which

automatically extends the timeline for handing over possession of the

unit. The Intention of the Force Maieure clause is to save the performing

party from consequences ofanything over which he has no control. It is

no more res integra that force majeure is intended to include risks

beyond the reasonable control ofa party, incurred not as a product or
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result of the negligence or malfeasance of a party, which have a

materially adverse effect on the abiliry of such party to perflornr its

obligations, as where non-performance is caused by the usual and

natural consequences of external forces or where the intervening

circumstances are specifically contemplated. Thus, it was su bmittcd

that the delay in construction, if any, is attributable to reasons bcyoncl

the control of the respondent and as such the respondent may be

granted reasonable extension in terms ofthe buyer agreement'

14. The complainant states that in the latest iudgment M/s Newtech

Promoters & Developers Pvt. Ltd. vs. State of UP & Ors' Etc' [SupraJ'

whichistheauthoritativelandmarkiudgmentoftheHon,bleApexCourt

with respect to the interpretation of the provisions of the Act, the

Hon,ble Apex court has dealt with the rights of the allottees to seek

refund and delay possession charges as referred under Section 18 [1] (aJ

of the Act. The Hon'ble Apex Court has laid down as under:-

,,2S.TheunquatifiedrightoftheallotteetoseekrefundreferredunderSection

18(l)(a)andSectionlg(4)oftheAct,isnotdependentononycontingenctest't-

stipulations thereof. It oppears that the legislature has consciously provided

this right of refund on demand as an unconditional absolute right to the

allottee, if the promoter foils to give possesslon of the aportment' plot or

building within the timestipuloted under the terms of the ogreement regordless

ofunforeseen events or stay orders of the Court/Tribunol, which is in eIther way

not attributable to the allottee/home buyer, the promoter is under on

obligation to refund the omount on demand with interest at the rate prescribed

by the State Government including compensotion in the monner provided undt'r

the Act with the proviso that if the ollottee does not wish to withdraw from the
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15. Thus, the allottee has unqualified right to seek delay possession charge

referred under section 18 of the Act, which is not dependenI on alr)"

contingencies. The right ofdelay possession charge has been held to be

as an unconditional absolute right to the allottee, if the promoter fails

to give possession of the apartment, plot or buitding within the time

stipulated under the terms of the agreement regardless of unforeseen

events. On the contrary, the respondent states that Paragraph 25 of the

Newtech judgment is a general observation by the Hon'ble Supreme

Court as 'Obiter dictum' and not'ratio decidendi'.

16. In this regard, the Authority is of view that even though the contents of

Para25 ofthe order passed by the Hon'ble Supreme Court in the case of

M/s M/s Newtech Promoters & Developers Pvt. Ltd. vs. State of UP &

Ors. Etc. does not form part ofthe directions but it cannot be denied that

an interpretation ofsections 18(1) and 19[4] has been rendered in the

order in para 25 in unequivocal terms with respect to the statutory

rights ofthe allottee. Further, the pivotal issue arises from the builder's

actions during the period between 24.04.2075 to 1.032018 in question

that is despite claiming force majeure due to external impediments, the

builder continued construction activities unabated thereafter

concurrently received payments from the allottees and even executed

buyer's agreement during that time. This sustained course of :iction

stronglysuggeststhatthebuilderpossessedthecapabilitytofulfill their 
^,-
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contractual obligations despite the purported hindrances' Therefore'

the builder cannot invoke Force Maleure to lustify the delay and

consequently, cannot seek an extension based on circumstances within

there were sPecific

construction/develoPment

period. Therefore,

by the comPlainant

27.07.2022 in view of the

further construction/(

G Findings on the relief complainants.

G. I Direct the respondent to pay delay possession charges alongwih

prescribed rate of interest.
lT.Therespondentstatesthatacollaborationagreementdated30'03.2013

was entered into M/s Paradise Systems Pvt Ltd' being the original

landholder and Green Heights Proiects Pvt' Ltd" being the Developer for

theprojectnamely.,BaaniCenterPoint,,.Thereafter,theconstruction

Supreme Court on

on the said Proiect.

ffiHARERA
#- aJRuGRAM

their control. However, during the period 73.10.2020 to 2t.07.2022,

directions for stay on further

works in the said proiect passed by the

Hon'ble Supreme Court of No. 50 of 2019 vide order dated

21.07.2022 which was in o 73.t0.2020 to 21.07 .2022 and

there is no evidence did not comPlY with such

order. The Autho period, there was no

construction in the nor any demands made bY the

respondent fro

cannot be held n interest during this

f equity, no interest. shall be payablc

respondent from 13.10.2020 ttr
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was initiated in the project and during that process a letter was received

from Directorate of Town and country Planning directing to str-rp the

construction in compliance of the Injunction Order from thc IIon'blrr

Supreme Court of India dated 24.04.201,5. Thereafter the respondent

builder approached the Hon'ble Supreme Court of India lor the

clarification of the stay order as to whether it is applicable to the land

and license however supreme court directed it to approach DTCP for

clarifications. The respondent builder approached DTCP vide various

representations however DTCP did not take any decision as the matter

was pending in the Supreme court. It was further represented by DTCP

thatthe original files in respectofland portions ofentire 912 acres have

been taken by central Bureau of Investigation of all the projects and till

original files are returned by CBI, DTCP will not be in a position to

provide clarification in respect of various rcpresentations 'l'he

Landowner then approached Punjab and Haryana high court for

directions to cBI to handover original files in respect of the project of

respondent and the High Court by order dated 27'032017 passed

appropriate directions' It is pertinent to mention here that betweerr the

periods of 24.04.2075 till 12.03.2018, the Hon'ble Supreme Court of

India had passed directions in respect of912 Acres ofland in 3 villagcs

including the land where the present proiect [Baani Center Point) is

constructed. That vide iudgement dated 12 03'2018, the project o[

Respondent was not included in tainted proiects which clearly meant

Page 22 of 32
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that respondent could commence construction subject to renewal ol

licenses and other permissions. Shortly after the stay was Iifted on

1,2.03.2018, M/s Paradise Systems Pvt. Ltd. approached DTCP l'or

renewal of license to begin construction which was Sranted to them on

23.07.2018 and thereafter the respondent has developed the said

project which is almost complete and was left for some finishing wot ks

and interiors. It shall be pertinent to mention that while renewing the

license the entire period of 24.04.2015 till 12.03.2018 was exempted as

Zero period by DTCP.

Iater on, the HSIIDC filed an application in the Hon'ble Supreme Court

of India dated 01.07.2019 through M.A. No.50 of 2019 in the matter ol

Rameshwar vs. State of Haryana & ors. cA BTBB of 2015 bcinpi

"Application for Clarification of Final )udgment dated 1203'2018

passed by this Hon'ble Court". It is submitted that the Hon'ble Supreme

Court through its order dated 13.10.2020 again granted an in)unction

on further construction of projects of the parties to the said case

including M/s. Paradise Systems Pvt. Ltd proiect of Baani Center Poinl-'

The relevant portion ofthe said order stated that: - "Pending further

Site except those related to maintenance and upkeep of the site"''l'har
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finally through the recent iudgment on 21 .07.2022, the stay on

construction was cleared by the Hon'ble Supreme Court of lndia in M.A.

50 of 2019 in the matter of Rameshwar Vs. State of Haryana & 0rs. CA

8788 of 2015. vide letter dated 26.07.2022 the complainant was

informed that the proiect has been cleared from stay on construction

and creation of third-party interests, by Supreme Court vide order

dated 21.07 .2022.Therespondent vide letter dated 25.07 .202 2 has also

applied for renewal of license and other permissions from DTCP which

is awaited. It is also important to mention that the project was

registered with RERA vide registration no. 787 of 2017 and after the

judgment of Supreme court the respondent has filed an applicatlon lor'

extension of the registration under section 7 sub clause 3 datcd

04.08.2022.

19. After consideration of all the facts and circumstances, authority is of

view that the matter concerns two distinct periods: from 24.04.20'l 5 ttr

12.03.201,8 and from 73.1'0.2020 to 21'.07.2022. l'he respondenl

collected paymenls and executed buyer's agreements during the first

period, i.e. 24.04.2075 to 1,2.03.2018, which indicates their active

involvement in real estate transactions. Further, it is important to note

that during the "stay period", the respondent -builder raised demands

which are reproducecl below as:

t/

0t.72.2014

Demand Raised ON Account Of

0n commencement of work at site

Page 24 of 32
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03.11.2015 On laying of raft

03.02.20t6 On casting of 3.d basement roof slab

20.12.20t6 On casting of 1st basement roof slab

24.1.0.20t7 0n casting of 4th floor roof sla b

08.01.2018 On completion of super structure

2t.08.20t9 VAT

ffiHARERA
ffi GuRUGRAM

20. As per aforementioned

during the period in

Complaint No.784 of 2024

ndent has raised the demands

imposed. Also, the builder

continued constructi thereafter concurrently

received even executed buyer's

agreement course of action strongly

suggests that ty to fulfill their

contractual hindrances. Hence,

granting them a completion of the pro ject

would essentially t and the actions they took

during that to conclude that the

zero period and should be held

rg the stay period.

21. However, during the period L3.70.2020 to 21'.07.2022, there were

specific directions for stay on further construction/development works

in the said project passed by the Hon'ble Supreme Court of lndia in M.A

No. 50 of 201,9 vide order dated 21.07.2022 which was in operation

from 13.10.2020 to 27.07.2022 and there is no evidcnce that thc
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18(1). tf the
an aportment, ploc

respondent did not comply with such order. The Authoriry observes

that During this period, there was no construction carried out in the
project nor any demands made by the respondent from the allottees. In

view ofthe above, the promoter cannot be held responsible for delayed
possession interest during this period. Therefore, in the interest of
equity, no interest shall be payable by the complainant as well as

respondent from 13.10.202 7.2022 in view of the stay order
Hon'ble Supreme Court on on/development works on

the said project.

In the present co nd to continue with the
project and is charges as provided under the

proviso to

22.

(1) proviso reads as under.

r is unable to give possession oJ

to withdraw from
', interest for every

L3-

month of delay, till the
as moy be prescribed."

As per clause 7 of the buyer agreement, the time schedule for

completing the project as disclosed at the time of registration ol the

project with the Authority and towards handing over the premises

alongwith parking to the allottee and the common areas to the

association of allottees or the competent Authority, as thc casc. may be,

as provided under Rule Z(l)(D of Rules, 201,7.However, rhe respondenr

Page 26 of 32

I Complaint No.tAi onOzq



HARERA
GURUGRAM Complaint No.784 of 2024

builder has confirmed that the due date of possession is 30.03.2018, as

determined in other simirar cases. Therefore, the due date of possession

comes out to ne 30.03.2018.

24' Admissibility of deray possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges.

Proviso to section r-B provides that where an allottee does not intend to

withdraw from the proiect, he shall be paid, by the promoter, interest

for every month ofderay, tiil the handing over ofpossession, at such ratc

as may be prescribed and it has been prescribed under rure 15 orthe

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest_ [proviso to section 12,
section 78 and sub-section (4) and subsection (7) of section 191(1) For the purpose of proviso to section 12; sei:ctioi 1B; and sui_
sections (4) and (7) ofsection j.9, the ,,interest 

at the rote prescribed,,
shall be the State Bank of India highest marginar cost oflending rate
+ 2 o/0.:

Provided that in case the State Bankoflndio morgino I cost of-lend ing
rate (MCLR) is not in use, it shall be reploced by such benchntaik
lending rotes which the State Bank of tndict may fix Jrom time Lo tine
for lending to the general public.

25. The legislature in its wisdom in the subordinate legislation under rhe

provision ofrule 15 ofthe rules, has determined the prescribed rate ol

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

26. Consequently, as per website of the State Bank oi India i.c.,

https://sbi.co.in, the marginal cost of lending rare (in short, MCLR) .rs

Page 27 of 32 /'



HARERA
GURUGRAM Complaint No.784 of 2024

on date i.e.,73.12.2024 is 9.100/0. Accordingly, the prescribed rarc .l-

interest will be marginal cost of lendin grate +Zo/o i.e., 1.L.j.To/o.

The definition ofterm'interest'as defined under section [zal ofthe Act

provides that the rate ol interest chargeable from the allotree by thc

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

"(za) "interest" means the rates of interest poyoble by the promoter
or the ollottee, as the case may be.
Explanation. -For the purpose of this clause-
(i) che rate of interest chargeable from che ollottee by the

promoter, in case ofdefault, shall be equal to the rote ofinterest
which the promoter shall be lioble to poy the allottee, in case of
d efa u lt.

(ii) the interest payable by thepromoter to theallottee sholl befrom
the date the promoter received the amount or ony put.L thet e()J
till the date the omount or port thereof and intcrest Lhereon t:
refunded, ond the interest payable by the ollottee to the
promoter shall be from the date the allottee defoults in poyment
to the promoter till the dote it is poid;"

on consideration of the documents available on record and srrb rn is s i. n.

made by both the parties regarding contravention of provisions ol the

Act, the authority is satisfied that the respondents is in contravention ol

the section 11(aJ(a) ofthe Act by not handing over possession by thc

due date as per the agreement. As per clause 7 of the buyer agreemerrl-,

the time schedule for completing the pro,ect as disclosecl at the time ol

registration of the project with the Authority and towards handing over

the premises alongwith parking to the allottee and the common areas

to the association of allottees or the competent Authority, as the case

v/

27.

LO-
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may be, as provided under Rule 2(11(0 of Rules, 2017. However, rhe

respondent builder has confirmed that the due date of possession is

30.03.2018, as determined in other similar cases. Therefore, the due

date of possession comes out to ne 30.03.2018.

29. It is pertinent to mention over here that even after a passage of more

than 6 years neither the construction is complete nor the offer of

possession of the allotted

respondent/promoters. Th

cannot be expected to

which is allotted

amount of money

observes that

be ascertained

occupation

ofconstruction ofthe p

:n made to the allottee by the

is of the view that the allottee

taking possession of the unit

have applied for

or what is the status

project is to be treated as orr

going project and the p Aclshall be applicable equally to

the mandate contained in section

11( )(al read with proviso to section 18(1) ofthe Acr on the part ofthe

respondent is established. As such, the allottees shall be paid, by the

promoter, interest for every month of delay from due date of possession

i.e., 30.03.2018 till valid offer of possession after obtaining occuparion

certificate from the competent Authority or actual handing over of

fthe

30.

which he has paid a considerable

consideration. Fu rth er, the au th o rity

t placed on record from which it can
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possession whichever is earlier, as per section 18(1) of the Act ol 201 6

read with rule 15 of the rules. No interest shall be payable by the

respondent as well as complainant from 13.1,0.2020 to 21.07.2022 in

view of judgement of Hon'ble Supreme Court wherein th is was cxplicitll,

instructed to cease any further development in the project.

E.ll Direct the respondent to handover the possession ofthe unit

after obtaining occupation certificate from the concerned

Authority.

31. Since the possession has not been offered, the respondent builder rs

directed to handover the possession of the unit after obtaining

occupation certificate from the concerned Authority.

E,lll Direct the respondent to execute the conveyance deed in

favour of the complainant.

32. As per section 11(4)(0 and section 77(l) of the Act of 2016, the

promoter is under obligation to get the conveyance deed executcd in

favour of the complainant. Whereas as per section 19(11) of the Act ol

201,6,the allottee is also obligated to participate towards registration oi

the conveyance deed of the unit in question. The respondent is directed

to get the conveyance deed executed in favour of the complainant after.

obtaining occupation certificate from the competent Authority.

E.IV Direct the respondent not to raise any payment demands in

violation of the provisions of the Act of 2OL6/or contrary to the

terms of the agreement

,,/
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33. The respondent builder is directed not to charge anything which is n.r

part of buyer agreement.

H. Directions of the authority
34. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act [o cnsurc c.r'r1rl'rrct 'l
obligations cast upon the promoter as per the function entrustcd to [hc

authority under section 34[fJ:

i. The respondent is

co mplainant(s)

of interest i.e.,1

date of

obtaining

handing

section 18(1

shall be

13.70.2020 to 2

ii. The arrears

of each case

0.03.2018 till valid offer ol possession afrer

n certificate, plus two months or actual

pay interest to each of the

rp amount at the prescribed rate

every month of delay from the due

ion, whichever is earlier as per pr<-rviso Lo

read with rule 1.5 of the rules. No intercsr

and complainant from

f the stay order Hon'ble

Supreme Court on furth

said project.

nstruction/development works on the

from due date of possession

by the authority shall be paid

by the promoter to the allottees within a period of 90 days from

date of this order and interest for every month of delay shall be

paid by the promoter to allottee(s) before l.Orh of the subsequent

month as per rule 16(2J of the rules.

iii. The complainants are directed to pay outstanding dues, if any, after

ad justment of interest for the delayed period.

,/
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The respondent-builder is directed not to charge anything which is

not part of buyer agreement.

The respondent is directed to offer the possession of the allotted

unit within 30 days after obtaining occupation certificate from the

competent authority. The complainants w.r.t. obligation conferred

upon them under section 19(10) ot Act of 2016, shall take the

physical possession of the subject unit, within a period of two

months of the occu

vl. The rate ofinterest

in case of default

11.10% by the

interest

case of defa the

Z(za) of the oln

comp Iainant 7

order Ho

the allottees by the promoter,

at the prescribed rate i.e.,

:rs which is the same rate of

020 21..07.2022 in view of the stay

Court on further

the said prolect.

35.

36.

construction/d

Complaint stan

File be consign

Haryana Real Estate Regulatory Authority, Gurugram

be liable to pay the allottees, in

Asho

Dated,: 13.12.2O24
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