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1.

2.

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

CORAM:

Shri Arun Kumar Chairman

ORDER

This order shall dispose of two complaints titled as above fired before this
authority under Section 31 of the Real Estate fRegulation and
Developmentl Act, 2016 (in short, the Actl read with rule ZB of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)[a) of the Act wherein ir is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the rules
and regulations made there under or to the allottee as per the agreement
for sale executed inter se.

The core issues emanating from them are similar in nature and the
complainant(s] in the above referred matters are allottees of the project,
namely, 'ATS Marigold,, being developed by the same

Complaint No. 4137 of
2023 & l other

NAME OF THE
BU I LDER

ATS REAL ESTATE BUILDERS PRIVATE LIMITED

PROJECT NAME "ATS MARIGOLD"

s.
No.

Case No. Case title

ATS

t APPEARATJCE -
I

Shri Sushil Yadav
(Advocate)

Shri M.K Dang
(Advocate)

Shri SushilYadav
(Advocate)

Shri M.K Dang
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1. cR/4737 /2023

2. cR/4792/2023 Kuldeep Kumar
v/s

ATS Real Estate Builders private
Limited
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respondent/promoter i.e., M/s ATS Real Estate Builders private Limited.
The terms and conditions ofthe buyer,s agreements, fulcrum ofthe issues
involved in all these cases pertains to failure on the part of the promoter
to deliver fimely possession of the units in question, seeking delaypossession charges along with interest and other.

3. The details of the complaints, reply to status, unit no., date of agreement,
possession clause, due date of possession, total sare consideration, totarpaid amount and reliefsought are given in the table below:
Project Name aM

i,.11:':"1*,:^Lilnlteali nii rvriEora-
eo rn Sector- 89A, Gurugram.

Proiect Area
DTCP License No.

rr.rzs ei*.-
ted 11.10.2013 valid upro 10.10.20j 7

REM Registered

Vide registration no. Si ofZOfZ a"tuO 17.08.2017
Valid upto 37.07.2021Possession ctiuiiil

6. Completion of constructioo

construction of the Apartment

limely pqyment 
"f rr rOWil

,^"!-lj,l?,r," r,{"": and other chorges os stiputated herein. The,Conpanv witt sen,l
:x;" ; ;:: :;" ;: ;;:,y;i ! ii';. ii, !, !, 0 

: o;P ; ; ;; ;: ; "' ; ;;;" i i 0 i,,..,,,, ..
outhority[ies). Ltte occupation certificate from th;e competent

occupation Ertifi cateiiGoZ- o2 a.
Complaint iol -7
Titte/ Date of Fitin; Status of

Possession
Total s.t.

cR/413?/2023

Tej Singh Raghav
v/s

ATS R€al Estate
Builders private

Limited

DOF

5164,16t
floor,

Tower-5

1750 sq. ft.

(page 13 of
complainr)

78.12.2014

(page tZ of
complaint)

Due date oi
possessioni
78.72.20ta
including

grace period
of6 months

OFP:

?0.06.2023

TSC: -
Rs. 1,19,06,250l-

(As per schedule l
at page no.41 oathe

compiaint)

Rs.1,17,01_i77 /-
lqlersratemeni or

Page 2 of 24
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,ccountat paSe 44
ofcomplaint l

TSC: -
Rs. 1,10,31,2S0l-

( As perscheduje lr
Page no.43 ofrhe

complaint)

Rs.1,02,01,470l-
(As perstatemeni or
account at page 47

ofcomptaint)

to the

I"IUU:": :Hffi d a fi 
" 

ce"tar' 
" 

b br"vt'.tr.,r, r.,a'" r,"",,,e a. They

Date of frIingiomolaint
Toral Sale consideration
Amount paid by the allotteefs)
Utter ofpossessioh

Full form

Physical Handover
Con ce Deed

4. The aforesaid complaints were filed against the promoter on account ofviolation ofthe apartment buyer,s agreement and allotment Ietter againstthe allotment of units in the
not handins over the r",.Jr:',:rut:: ;::':Ht1ffi,TT:;
possession along with delayed possession charges.

5. It has been decided to treat tl
compriance or starutory fi::*lTT:1:I ":,'T:,,", ".,",
respondent in rerms of section 34(f) of the Act which ,r:jil:Tjauthority to ensure compliance of the obiigations cast upon the

06.09.2023

Reply
21.03.2024

(page 46 of
complaint)

cxluezlzozz

Xuldeep Kumar
v/s

ATS Real Estate
Builderc private

Limited

DOF
06.O9.2023

Reply
27.03.2024

5oz+, z,a
floor,

Tower-05

1750 sq. ft.

(page 15 of
complaint)

zz,oa.zoti

(page 13 of
complaint)

Due dat€ of
possession:
22.0a.2020
includinB

grace period
of 6 monrhs

OFPr
20.06.2023
(page 46 of
complaint)

DOF
TSC
AP
OFP
PH
CD

Page 3 of 24
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promoters, the allottee(s) and the real estate agents under the Act, therules and the regulations made thereunder.
6. The facts ofall the complaints filed by the complainant(sJ/allotteefs) arealso similar. Out of the above

c R / 4 1 s 7 / 2 o 2 s t itr e d a s ;";;:;' ;;:" #T;;1::,;ff :Builders private Limited

l,*lT:,: 
*" .,rn,. r,n" lr""ffi Jj::,Jj: r,'.:fi:::.J:'

along with interest and others.
A. Unit and proiect related
7. The particulars ofunit

complainant, date of
ifany, have been d

eration, the amount paid by the
the possession, delay period,

Name and
ld", Sector 894,

Nature ofth
roup Housing

DTCP LicensJ
3 dated t 1.10.20i: valid

..1,0.2077

Name of th
rs Private Limited &
pers Pvt. Ltd.

registered

*t'#i#i* t7'08'2ot7 v atid
Application dited 0L.07.20L4

no. 13 of complaintAllotment letter dited
77.77.20r4
As per Dage no. L3 of complaintDate of 

"xe.uEon- ofapartment buyer,s 78.1.2.2014

[As per page no. 12 ofcomplaint)

s to+ on todEoorJower 
s__-

[As ner nao" r'^ 1 ? ^r ^^-.no. 13 of complaint
PaEe 4 of24

I Complaint No. 4137 ofj2023&lother

js. ruo. I Headi Information
1.

Residentia
Proiect area 11.12 5 acrei

5. not ] Registeredide no.

6.

9. I Unit no.
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B. Facts ofthe complaint:
8. The complainant has made tl
9. That the complainant ,r,u. 

o" to"o*'nt submissions in the complaint:

booked an apartment ad-me.relying 
on the promises of the respondent

the respondent for totar sale ] 
1750sq f in the aforesaid proiect of

consideration is Rs I,I 9,06,250/-.
page S of24

Super Area

no. 13 of complaint

1750 sq. ft.

Total consideration_ 
_-

ns. f,fS,OO,ZEOl:
[As, per schedule III at page no. 4lof the complaintTotal amount piid by the-..__-

complainant
Rs.7,7t,OtJZZl-
(As per statement of account at
l.1s_".^01 "f 

.:Tplaint rna us riieg"o
Dy the complainant on page no. 9 of

Possession cliiG
Developer sholl endeovor to comDlete
?::lr:r,r., of the Aportment i!;thin

to timety poyme oj;llg the bosic sole price,
tion fees ond other
herein. The Compony
r Notice and offir

the Apartment to 'iie
and when the Company

#
*kr

Due date ofE

HAR
from the date
; 78.72.20t4 +

f 6 monthsl

oc.rprtion -itiE.aE
L6.06.2023

Offer of posse-[n 20.06.2024
as per page 46 ofcom

iioi;"*; 4r? ",I2023&torher

10.

1_7.

of the
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Complaint No. 4137 of
2023 & 1 other

10. That the complainant made payment ot Rs. 7,11,01,777 /_ to the

respondent vide different cheques on different dates.

11. That apartment buyer's agreement was executed on 1g.12.2014 and as

per buyer's agreement the respondent has allotted a unit/flat bearing no.

5164 on 16* Floor in Tower 5, having super area of 1750 sq. ft. to the

complainant. As per clause 6.2 of the agreement, the respondent had

agreed to deliver the possession of the flat within 42 months from the

12. That the complainant u ically ask the respondent about

the progress of the proj e respondent always gave false

impression that the e and accordingly asked for
the payments whi time. When complainant

visited the site

work is going

there is no construction

ondent was to take
payments for the

13. That despite receiving more than 95% approximately payments on time
for all the demands raised by the respondent, the respondent has failed

to deliver the possession oto oetlver the possession of the allotted unit to the complainant within
stipulated period.

14. That as per clause 6.3 of the agreement it was agreed by the respondent
that in case of any delay, the respondent shall pay to the complainant a

compensation @ Rs.5/- per sq. ft. per month ofthe super area ofthe unit.
A clause of compensation at such a nominal rate of ps.5/_ per sq. ft. per
month for the period of delay is uniust and the respondent has exploited
the complainant by not providing the possession of the unit even after a
delay from the agreed possession plan. If we calculate the amount in
terms of financial charges it comes to approximately @ 2olo per annum

ocked & surp

Page 6 of 24
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rate of interest whereas tl
interest on derayeo ,rr.un,lu 

respondent charges @ 240lo per annum

15 That on the ground of parity and equiry the respondent also be subiectedto pay the same rate of inter
rrom the promise date 

"r r,:::::::Ti;:T:::::ilT 
"T:i::,:the complainant.

C. Relief sought by the complainant:
16. The complainant has sought fo ng relief(sJ:
i. Direct the respondent possession charges at theprescribed rate.

ii. Direct the respond
I possession of the saidunit to the comp

77.On the date

respondent/pro
explained to the

committed in
as alleged to have been

to plead guilty.
tqL

to plead guilty or not

D. Repty by the resp
18. The respondent has con nt on the following grounds:

enable and is liable to be
uuyer s agreement was executedbetween the comnlain*t .h.r IL^ --r i ,Lurrrplunant and..the reapondent prior to the enactment of

lT..I,l :'::r: 
(Regulation and Development) Act, 2016 and theprovisions laid down in the said a.. ",.-^, ,.^ ^_ ,. , " -vlv arru tlrt

20. That there is no .rrru orr.,,'''d 
Act cannot be applied retrospectivery.

21. That the complainant has no 
o file the present complaint'

22 That the complaint is not ma 
us standi to file the present complaint

contains an arbitration arr.'nt''n'otu 
tot the reason that the agreement

rse which refers to the dispute resolution

hearing, the a

PaEe 7 of24
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mechanism to be adopted by the parties in the event of any dispute i.e.clause 21.1 ofthe buyer,s agreement.
23. That the complainant, after

,ArS 
Marigor d,, r"",,. rro, 

"l,i.lil:iT 
JjTrl.:',:: ffiIT llapartment vide booking application form dated 02.07.2073. Thecomplainant had agreed to b

booking application form. 
e bound by the terms and conditions of the

HABEIA
MGURUGRAM

24. That based on the said appli respondent vide its allotment offerletter dated 77.L7.2074
complainant an apartment no.5164 on the 16rh floor of", ."rtmlfiflHffaving super built up area of 1750sq. ft. for a sale con.iai#r,i,,,l .-f-.^^-

signed and execu
9,06,250 /-. The complainant

-,,! uuyer s agreement on tg.1_2.2074 andrrre complainant agreerl t^ ha L^,._: r ,d to be bound by the terms and conditionscontained therei

25. That the respondent raisert ^".-^-* ,^--t hat the respondent raised payment demands from the comprainant inaccordance with thp n1rri,-L,
demandl

allotment as well as
and condifions of the

payment out of the total
e complainant made part_

sare consideration and is bound to pay theremaining amount towards the
with aoolicahle ra_i-l-_!:-. , 

total sale consideration of the unit alongwith applicable registration chi 
urrrt arong

;::r T:rces 
eav;,* #,:::,iTlJ,l.I;",I" tax as werr as

26.That after compreting the c 
'r-''-vr! Jtd.c'

dated 17.L0.2022, intimated 
ction, the respondent vide its retter

carrvino rjr-^,,r,..^_j- 
the complainant that his unit is ready forr cduy rorcarrying fit-out works and requested him to complete the interior/fit_outwork within 3 months.

27. That the possession of the
complainant in accordance v 

unit was supposed to be offered to the

buyer's agreemen,. ,n" .,,"tn 

the agreed terms and conditions ofthe
ause 6.2 of the buyer,s agreement the

pa9e I of24

I Complaint No 4137 ot
l2oz3&tothe.
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Complaint No. 4137 of
2023 & l other

construction was to be completed within a period of 42 months from the

date of the agreement and the same was subject to the occurrence of

force majeure conditions. The possession of the unit was to be handed

over to the complainant only after the receipt of the occupation

certificate from the concerned authorities.

28. That after the completion ofthe construction, the respondent had applied

for the grant of the occupation certificate vide application dated

26.0a.2022. After scrutiny, concerned authorities granted the

occupation certifi cate for question only on 16.06.2023 and

the respondent offered the to the complainant on 20.06.2023.

As on date, the compl e to pay a sum of Rs. 1,4,53,329 /-
including interest 3,,l

29. That the impl

the work was

hampered and most of

ments by allottees on

time and also d

control of the

which were beyond the

materially affected the

construction and ome of the force majeure

events/conditions which the control of the respondent and

happened second time in 71 years ofindependence hence beyond control

and could not be foreseen]. The respondent had awarded the

construction of the project to one of the leading construction companies

of tndia. The said contractor/ company could not implement the entire

project for approx. 7-8 months w.e.f from 9-10 November 2016 the day

when the Central Government issued notification with regard to

demonetization. During this period, the contractor could not make
pa8e 9 of24
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Demonetization.

Demonetization,

of India at page

payment to the labour in cash and as maiority of casual labour forceengaged in construction activities in lndia do not have bank accounts andare paid in cash on a daily basis. During demonetization the cashwithdrawal limit for companies was capped at Rs. 24,000 per weekinitially whereas cash payment
the project in question are Rs. 3 

to labour on a site of the magnitude of

almost harted ror z-g months as'-4 

lakhs per day and the work at site got

lL^,_ L- bulk ofthe labour being unpaid went totheir hometowns, which res
implementation of the p
issues faced by contracto
Government.

Further there are

studies un

also newspaper

on the said issu

and construction I

into shortage of labour. Hence the
n got delayed due on account of

the said notification of Central

India and independent

tes/universities and

period of 2Ot6-17

real estate industry

Macroeconomic Impact of
oned by Reserve Bank

that the construction

and shrted

In the

it has been observed

31.

showing improvement only in April 2017.

: In last four successive yearst 

:r., "!!jt ̂11, "ro 
77 _20 tB, Hon,ble Nationar c."un r.i Urn"r r,". u"unpassing orders to protect the el

the NCR region. The Hon,ble Nc'luronment 
of the country and especially

and exit of vehicres in NCR re 
had passed orders governing the entry

orders with regard to 0n..,", 
"t 

i,nl'i; ;::.T:::.:::ffi"T:"j

cholars of differen

Page 70 of 24

jiom-pt"i,r,-u" 4rsfi
I 2023 & 1 other
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NCR. The pollution levels of N
or years at the time or .n""rltl ;:fi"11,",ff".r#;:lT:;T:
Contractor of the respondent could not undertake construction for 3-4months in compliance of the orders of Hon,ble National Green Tribunal.Due to following, there was a delay of3_4 months as IaUour went Uact totheir hometowns, which resulted in shortage of labour in April _May

2015, November- December 2016 andNovember_ December 2017. Thedistrict administration issued tl
rn view or the uoo.,", .on*.frffi:],,j:::il l:il_11;",
for 6-12 months due to the q&,4$"0 major events and conditionswhich were beyond the control*th" ,*ronr"na

32.

linked inshlments was delayed or not made."rulting,, ,;;;;;:;
and delaying the implementation ofthe entire project.

33. Inclement Weather Conditions viz. Gurugram: Due to heayy rainfall inGurugram in the year 2016 andunfavorable weather conditions, all theconstruction activities were badry affected as the whole town waswaterlogged and gridlocked I

the pro]ect in question ,r," ' tut'tt of which the impiementation of

institutions were ordered ,o , 
ou'"". for many weeks. Even various

that vper .t,,^ +^ ^.r---- , 
be shut down/closed for many days during

: Several other allottees were in

:::1_1j:" 
,g.""d p"y.*i pran. ana ,r," o,r.*, , ."l,,.u.,ion

thatyear due to adverse/severe weather conditions. 
- -"-'r, qavs uulrn!

34. Covid-19 Outbreak_: The o
rac,,rl^, :_ . .^ 

utbreak of the deadly Covid_19 virus hasresurted in significant deray in completion of the *"*.r*,;; 
"; ;"projects in India and the real e:

tremendously. the outb."ak ."sttate 

industry in NCR region has suffered

chain of the necessary materir,, 

u""o 
'n 

not only disruption of the supply

consruc,on sites as several ,r; 
ou"'to in shortage of the labour at the

ourers have migrated to their respective
PaCe lt of 24
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hometowns. The Covid_l9 ou
,pandemic, 

is an Act of God and 
k which has been classified as

annrah6h-i^_ ^.-, 
the same is thus beyond the reasonableapprehension of the respondent.

35. That despite the force
obtained the occupation

rn question to the com
the part of the res

terms and conditi

the other hand,

take the poss

respondent and

complainant is in
reminder daftd Z7.O

complainant. Thefogpl
physical possess

made by the parties.

E. Iurisdiction ofthe authority:

The time period covered by the above mentioned force maieure eventsis required to be added to th
respondent cannot be n",o .",;:;:"t;:[]:1.",^,"::nJ:;
were beyond its control.

ts, the respondent has already
offered the possession of the unit

been no delay whatsoever on
has strictly abided by the

buyer's agreement. On

ad been called upon to
)f the amount due to the

formalities yet the
to do so even after

the respondent to the
would not take over the
e time the respondent

36. Copies of all the relevant r

re.nr.t rr.^i- ^.--, 
documents haye been filed and placed onrecord. Their authenticity is nor I''raceo on

decidert ^- rr.. ^ r, 
I in dispute. Hence, the complaint can bedecided on the basis of those r 

-'' ""ttrptatnt can be

mrrlp hr,lh^ '.^--. 
undisputed documents and submissions

37. The respondent has raised
authority has no jurisdictiol 

a Prelimina4z submission/objection 
the

n to entertain the present complaint. The

Page 72 of 24
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objection of the respondent regarding rejection of complaint on groundof jurisdiction sEnds reiected. The authority obseryes that it hasterritorial as well as subiect matter jurisdiction to adiudicate the presentcomplaint for the reasons given below.
E.l Territorial iurisdiction

38.As per notification no. 7/gZ/ZOl7_7TCp dated 74.1?.2017 issued by

]llljri 
.::,ry prannins Department, Haryana, the jurisdiction ofHaryana Real Estate Regulatoty Authority, .;.r;r;";",;";;,,_

Curugram district for all nurnoio" rF +L^ __
question is situated with

the present case, the proiect in

Therefore, this auth
ng area of Gurugram district.

the present comp
torial iurisdiction to deal with

E.Il Subiect.

39. Section 11(aJ(a) of
the promoter shall beresponsible to the ill .. pcr agreement for sale. section 11(4)(a] isreProduced as hererr nrio".

Section 11...,.
(4) The promoter sha -

and Iunctions under the
thereunder or b the

case may be, titt th" ionr"ron-"'""^t":;i-:: :!:!.' assoclotion of allottees, as the
cose may be, to tn" oitott"li.',i ,7.T!j!!1!'"'"' ptots or buitdinsi, as the

"';!;,;:x:;n::,::i 
iy, ;:"f; ffi ;;re 

q s tu th e asso c i a tio' oi i t t on""'

r+UJ oJ the Act provides to ensurc r,

r,W ; ;:l !tiii;; :lt.i:fi; ; r ::', ;' :; "1{; ̂
;,;:! ;;! :T ;,' : ;i ir:', :i":

40. So, in view of the ;;;#;;
complete jurisdicuon to deci 

of the Act quoted above' the authoriry has

or obrisations uy,r,u p.o,o,"l"r jff :ffj:Hil1*::T;:il,:T:
decided by the adjudicating officer if pr.rr"d by thu .ornplrirrnt 

"t ulater stage.

Page 13 of24
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F. Findings on the objections raised by the respondent

" 3l#',:H::#'lillJlil'f::r :l the comprainr w.r.t the apartment

4l.rheresponde*,u.,,,n"r,1"1;"ffi;:,::;::::1,:"#:,".
tenable and is liable to be o
was executed between the 

rutrightly dismissed as the buyers agreement

enactment of the o., ,nd ,h 

o'P 
'inant and the respondent prior to the

retrospectively. 
e provision of the said Act cannot be applied

42. The authority is of
retroactive to some

agreemenb for sale

provisions of the Act are quasi
the vi

extent n and would be applicable to the

the Act where the
or to coming into operation of

Act nowhere p
rocess of completion. The

agreements wo

Therefore, the p

and interpreted

that all previous

dealing with certain situation in a specific/pa rticu larmanner, then that situa It with in accordance with thewrul Lne

lil"lffij:tr$k*mffi#*gg :::: 
;; ; aa 

".a,r, "_-_ r,rvvrJrurrr or rne Act save the provisions of the

:::.:l:"" 
made between the buyers and sellers. rne ,rta contentionhas been upheld in the landmark judgment 

";;;;;;;r;;;:;::Suburban pvt Ltd. Vs. UOI and
06.72.2077 which p.oriau, ,, unodtl.lts' 

(w'P 2737 of 2077) decided on

"119. l)nder the provisions ol Section 78_ I
woutd be counted t'ioil';;;" ;:;""::::::,: ,olndins ovet the possession

":;, ; ;w :,; :",r,:; ii i i:#: iy ;,:,# i, 
",:, 

::,.:,!,,{}i!":';';;"'i:,#:1,,.fr,!""1i,?!i!,,,i?::.:::*":n,0","*,,i*'i*!,.i
purchoser ond the prom''!"'.'-'v-c 

tew tng of controct between the ltor

PaEe 74 of 24



ljABEU
GURUGRAM

122. We hove dlreody discusse
rctrcspective in notute. r"'!.'!:!?* "*"0 'rovisions 

of the RERA

qudsi retrcoctive 
"fI"r;h:1.!l! 

to ton" 
"r;r"r, 

;; ;;;ir;; :"##;:f,
!,__""i,[*!fi;ifii:,:i_.,;:a:::!"::!! j!"ii
';,"*;t!iiii;i;i!iiili:i:r:;r::;;i::'?#;t';r;iHix
mnd thot the RERA *,of!,. ill^i3r.,^*.i^do-rot 

nou.e oni dor_bt in o,,
thorough study ond discL uE lorger public interest ofter o

r,,",,n",::K!::r!i:i,"Ji::,iy;Ti,iiiiit{",j,j"i";!":ij:t,j,ii:,",*,
Ltd. Vs, Ishwer Singh Dahiya,in order dated ;r;;;;;;;;;;'^;:,
Real Estate Appellate Tribunal has observed_

"34. Thus, keeping in
considered opinion
retroactive to

sqle the
chorges
the ru

ignored.',

44. The agreements are

have been abrogated by
buyer agreemen

scope left to the a

various heads shall be payable as per the r**"0 ,".r. rrJffi;r r;the agreement subject to the co
r^,fth .L^ 

ndition that the same are in accordancewith the prans/permissior dLLUr qance

departments/comp"t"nt rutt o.' 
approved by the respective

orher Act, rules and ."r;:::':r:;;:i"#'::i,";:t:::
unreasonable or exorbitant in nature. Hence, in the light of above-

I in Rule 15 of
oble rak ol

sole is tiable to bL

t for the provisions which

; it is noted that the builder_

manner that there is no
e clauses contained therein.

id discussion,
ns of the

ore of the
are quasi

possession

we
Act

9ffer/detivery if
the agreement for

Therefore, the authority ,, 
"r,-'-"" 

arrv ur LIre clauses contained therein
he view that the charges payable under

the terms oirl

Page 15 of 24
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mentioned reasons, the contention of the respondent w.r.L
stands reiected.

F.U Obiection regarding com
non-invocation or".Orr""a1l1 

t is in breach of agreement for

event of any dispute and the s

reference: .*dT '" 
reproduced below for the ready

45' The respondent submifted that the compraint is not maintainable for thereason that the agreement cr

the dispute resolution ,u.,lnt'tnt 
an arbiuation clause which refers to

ranism to be adopted by the parties in the

"2 1.1 Dispute Resotution
"All or qny dispu
conditions of thi.
the provisions
parties sholl
settlement,
The arbi,
Concilia
thereto by
parties or if
Court The
parties".

lurisdiction

respect to the terms and
and validity of

ts and obligations of the
ond amicable

through orbitration.
the Arbitrotion ond

dmen*/modncotions
qppointed by the

to be appointed by the
fnol qnd binding on the{sEry
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Corporatlon Limited v. M.

506, wherein it has been 

, Madhusudhan Reddy & Anr. (2012) 2 sCC

consumer protection o", 
",n"'o 

that the remedies provided under the

other raws i, ro."u. con,u*i"ffi:I:ffil THt:::: r#:;refer parties to arbitration e
an arbitation clause. 

ven ifthe agreement between the parties had

47. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,Consumer case no. 707 of 2015 decided on lJ.OZ.Z0I7,the NationalConsumer Disputes Redress:

rhat the arbirrauon crause ,3l 
LR*ftt" New Delhi (NCDRCJ has herd

builder courd not .ircumJc!ffiF*nts 
between the complainant and

;;;;,;,,;";:;::_Siiii:i::'"'"''r a c.nsumer rhe

::?,t;i,;:,';#L'f ;:;,,,,riii{,#,!!{,i!;{,i,,,,iJ!::rr
tne Heot Estate Act"). Section,,29. 

Bar ofjurisdiction -
to entertoin ony suit oryhiclthe;;A;;;;':'f;:r#,:;:;;:";,:A::l::T";
Appellote Tribunol is c

,,.""{nirf{rrr:rr:i'*"ll'",,'lit;.ptt con thus, be seen thot the soi

fiifl;tg*;itf imt*{l;;tt;'t;:l;W
nr;Wy:;,*:t*ii:;;**nii!,i"i:.,i,{{^,":,i;,t;

r;r:;,,;'r;i;ilii!{:,::ii::i|J:&i.#:y{i'"{::rTly:
trbitrotion es)eeii;;;;";;;,.non-arbitrobte' notwithstqndins an
to,s" 

"*"ncZo-lii;;;,;";;;;! :!-" ry"Y..to such mottert whici, to o
LonsumerAcL otsputes folling Ior resolution undir the

W,"itS*Wiyl,i|#|i{r:i:,",;r,i!rl{:l
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circumscribe the jurisdt
a menane n x miii ii-;;:!:; ;f";,[:;:#:: ;:;Lno 

tu] ithsta n dins th e

48. While considering the issue of maintainability of a complaint before a

ffi :ffi j:; ill::HH;T,ffi: ffi ":" :",:x,: l".jas M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.2629-30/ZO1.A in civil a
L o. tz.z o ra has uph er d il 

""1,:1",1', 
j 
ii ffi ff ,il*:' ::: ::provided in Article 141 of the Constitution of India, the law declared bythe Supreme Court shall be binding on all courts within the territory ofIndia and accordingly, the authority is bound by the aforesaid view. Thererevant para of the judgement passed by the supreme court isreprod uced beiow:

;:;:;,ivili:ni7'i:^"2i!:':'" -': 
noticed a bove consid e red the

tsge o'a hia-io*)"ti,,'i!I:::?!'0"' 1e86 os wett os Arbitation Act
o sppcial remedy, a"rrir"'\1.'!-!!','ld"r 

consumer Prolection Act being
p, oi c e p a 1, n, 6"fi , 

"" 
7 l r'{, Ji1* - 

*' * 
.o 

n a r b i t r q t i o n a g re e m e n t t h e
committed by consumer l!.|*r?"'.oo'" to go on ind no error

' 
"7i',2;!!,;, :;,i ; ffi x x ffi ;;;;:;:,'! :,: : I ;: ! :? ",i!: ; 

" 
^: 
:;

und" corr,rii iro,;rii';'r"::.',.oln"ent bv Act' 1ss6. The remedv
there is a dek ;-;;;';::::: *'edv provided toa consttmer when
o-tt"gouo, in-;ilng;:t"o:"Y: or servrces' The complai means ony
Secrion 21c1 of the ici. ii) !{!.:1*o''''ont has olso been exploined in
,o,si,"a io' ,i.)ioi,; b;;;.::y! "d:'.the consumer Proteitnn Act i,

ty:n:;; i:n i:, ;"x #iii !:!: i;!.: ; !: ; :i,i^;,,,: : I ":i:"t;
Act as noiiced above,_..- 

-_,lsumer which is the object ond purpess sS 111s

49. Therefore, in view of the above iudgements and considering theprovisions of the Act, the authority is of the view that complainant arewell within right to seek a :

such as the Consumer protecspecial 
remedy available in a heneficiai Act

in ror an arbi rration. r"".", T: il::",'"-rtx:i:i :i il:[T:::il:authority has the requisite jurisdiction to entertarn the compiaint and
page tB of 24
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that the dispute does not require to be referred to arbitratir
In the lisht or the 

"uou"-.*,i.*"ll:""":::::-:::ttrauon 
necessarilv'

thar the obiection 
"r,r" .J:::::: ;::'.", #"::-oritv 

is or the view

F.III Obiections regarding force majeure

50. The respondent-promoter raised a contention that the construcHon ofthe project was delayed due to force maieure conditions such as variousorders passed by Hon,ble High Court of punjab and Haryana, NGT andEnvironment Pollution (preyention & Contrnn a,,r,,^-r*. r^_, ,
uuvrq-ty panoer![t lii]iich further led to shortage oflabour

and demonetization but all ,f,u pfum advanced ," ,nr. ."rr.O?" O*r,,

to outbreak of Covid- 19

of merit. The au

observed that

possession ofth
of execution of

execufion of

comes out to be 1

allowed. Therefore, the

out to be 19.1

construction of

ntrol) Authority, lockdown due

e possession clause and

ses to handover the

2 months from the date

f 6 months. The date of
due date of possession

period of 6 month is
ding over of possession comes

liable to complete the
n,r u,cLL drru me possession of the said unit was to behanded over by 1g.72.207g. The events such as demonetization andvarious orders passed by Hon,ble High Court of puniab and Haryana, NGTand Environment pollution (prevention & ControlJ Authority, were for ashorter duration of time and were not continuous as there is a delay ofmore than five years. Hence, in view of aforesaid circumstances, no graceperiod on such grounds can be z

rar as deray in construction ,," ;:",:,"J.::J:::jllTl:illH ,l:
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authority has allowed alrea
which is justified and sufficie 

allowed the grace period of 6 months

c. Findinss on th" 
"uri"r,o,gffi iil:jil"r:Hj,l.'.T"''"

G.I Direct the respondent toprescribed rate. I pay delayed possession charges at the
G.II Direct the respondent to
-- said unit to th" 

"ornptril-rrnll',dover 
the physical possession of the

s r. t he aboye menHoned relief . G I and GII are interrelated to each other.Accordingly, the same are beins takcn ,rh +^d^+L^- .- ,.--.* 
*"' ""'"

s 2. rn rhe present complain, ;:,ffi:-::"t:eth 
er ror adi udication.

^L^_-- J.-H$Hinant is seeking detay possession
charges as provided under thu,,uer Lue provlso to section 1g(1) of the Act. Sec.18[1) proviso reads as under.

l::i:!:0,:l:, .y!*. an qilottee
!

ot such rqte as mqy b" pr"ri"iiii.::
(Emphosis supptied)

construction and is reproduced below:
6.2. r l[
"r11 .o"^*u,fi,if, the construction of the Apartment

tt

possesston Notice ona ,o.. ^^.";..,^- ^ll!!uloted 
herein. The company iill send

': 
: ", # ;i'fi : # "l:: t ::' ir: : ii;l;{;"'ii*:!;: i, {itit;;"::l

s4.Admissibirity of deray possession _:?:ff'"J.r",:J,bed rate ofinterest proviso to section 1g provides that where an allottee does notintend to withdraw from the
interest for every month o, . 

oto'""t he shall be paid' by the promoter'
lelay, till the handing over of possession, at

"Se,c,tionrlB: - Retwn of omount and compensationt.llt). IJ the promokr foils to comDtupurtment, ptot, or buitding, - 
lete or is unqble to give possession af an

Page 20 of24
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such rate as may be prescribed and it has been prescribed under rure 1s
ofthe rules. Rule 15 has been reproduced as under:

the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

"(zo) "interest" meons the rdtcs ofin@rest poyable by the promoter or the ollottee,os the cose may be.
Explanotion. -For the purpose of this clouse_(i) the rate of intcrest chargeoble from the ollottee by the promoter, in cose ofdefoutt, shou be equot to the iote of interest rnii iZ ir"^.ii'riitt t"
_ .. liable to pay the qllottee, in case ofdefoult;
uu the interest poyoble by the promoter ta the olottee shol be from the datethe promoter received the omount or any part thereol ili i," iiii" ,n"qmou.nt or part thereof ond interest therioi is refundei, ona ti" irlnnp_oyobte by the o ottee to the promoter sha b" tir^ a" iit" i'"'itirtt""defaults in poyment to the promoter till the dote ii is poi'i;:,

*GURUGRAM

Rule 75. prescrtbed rote of interest- [proviso to section 12, section 7g (Ind
t,, s:t^b--::ction @) on-d subsection (l ojsection' ii1----'""
I LJ t or the purpose of proviso to section 72: section ig: and sub_sections (4) and(7) ofsection 1e, the,,interest at th.e rari pi","iiii; ii"ii" ,ii'iii:"L*r 

"flndio highest mqrginal cost oflending rate +2 ,:provided that in case th.e State Bonk of India morginol cost oflend.ing rote (MCLR) is not in use, it shq, be ,"pilr),i-'iy'rrri"iilro**t
tendins rotes which the Stote Bank of tndio ,;; i;'i;; ii^" i""i." 1.,lending to the generql pubtic.

55. The legislature in its wisdom..in !he. subordinate legislation under the
provision of rule 15 of the rmined the prescribed rate of
interest. The rate of in ined by the legislature, is
reasonable and if award the interest, it will
ensure uniform p

56. Consequently, Bank of India i.e.,

(in short, MCLR) as on
date i.e., 14.02. the prescribed rate of

i.e., 11.,loo/o.
interest will be ma

57. The definition of term er section 2(za) of the Act
provides that the rate of i
promoter, in case of default

Largeable from the allottee by the

equal to the rate of interest which

r Sta
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rErpu.uenr ro otter ot possession of the alrotted unit to the
complainant as per the terms and conditions of the buyer,s agreement
dated 1,8.72.2014 executeri hah^,aah ih- ^--.,^^edLe(r LtJ.tZ.ZU14 executed betlveen the parties.

60. Accordingry, the non-compliance of the mandate contained in section
11(41(a) read with proviso to section 18(1J of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
r.e., 1,8.72.2018 till offer of possession (20.06.2023) after obtaining
occupation certificate plus two months i.e., ZO.O}.Z023 or actual handing
over of possession whichever is earlier at prescribed rate i.e., 11.10 o/o

HARERA
GURUGRAM

Complaint No. 4137 of
2023 & l other

58. Thereforg interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e., 11.10olo by the respondent/ promoter
which is the same as is being granted to it in case of delayed possession
charges.

59. On consideration ofthe circumstances, the documents, submissions made
by the parties and based on the findings of the authoriry regarding
contraventions as per provisions of rule 2g, the Authority is satisfied that
the respondent is in contravention of the provisions of the AcL Bv virtue
ofclause6.2oftheagreementcYp.l'fA'l}'^H,'^^-.l.ted between the parties on
78.72.2014 th" porr".rion;ffiffiect apartment was to b; detivered
within 42 months fro ion of agreement with a grace
period of 6 month nding over possession is
18.12.2018. The ndover possession of the
subiect apartm

; it is the failure of
the respondent/

and responsibilities as
per the agreem n within the stipulated
period. The auth that there is delay on the
part of the respondent to

ndent has failed
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p.a. as per proviso to section 1g(1) of the Act read with rule 15 of the
rules.

H. Directions ofthe Authority:
61. Hence, the authority hereby passes this order and issues the following

directions under section 37 ofthe Act to ensure compliance ofobligations
cast upon the promoter as per the function entrusted to the authority
under section 34[f):

i. The respondent is directed (in all the above mentioned complaintsJ to
pay interest to the complah?nt (s) against the paid-up amount at the
prescribed rate of 1t.10%. 

fp,tg6 every month of delay from the due
date of possession 

11ll otrririlfffisespion after obtaining occupation

ll.

certificate plus two months or actual handing over of possession,

whichever is earlier, as per section 1g(1) of the Act read with rule 15

of the rules.

The arrears of such interelst accrued from due date of possession shall
be paid by the promoter to the allottees within a period of 90 days

from date ofthis order as per rule 16[2) ofthe rules.

The respondent is directed to issue a revised statement of account
after adiustment of delayed possession charges within a period of 30

days from the date of this order. The complainant (sl are directed to
pay outstanding dues, if any remains, after adjustment of delay
possession charges and thereafter the respondent shall handover the
possession of the allotted unit within next 30 days.

The rate of interest chargeable from the allottees by the promoters, in
case of default shall be charged at the prescribed rate i.e., 11,100/o by
the respondent/promoter which is the same rate of interest which
the promoters would be liable to pay the allottee, in case of default
i.e., the delayed possession charges as per section 2(za) of the Act.

Iu.

lv.
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v. The respondent shall not to charge anything which is not part of
buyer's agreement.

vi. The amount if any already paid by the respondent to the
complainant(sJ shall be ad,usted.

62. This decision shall mutatis mutandis apply to cases mentioned in para 3

ofthis order.

63. Complaints stand disposed of.

64. Files be consigned to registry.

Haryana Gurugram
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