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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaint no. :

Complaint filed on:
Date of decision:

Shaurya Kataria
R/0: 002, Ground FIoor, Kohinoor Apartment,
Sector 19, Dwarka, New Delhi-110075,
Also at: A-25 /72, deodar Marg, DLF, phase-1,

Gurugram, Hary ana-122002.

Versus

M/s Mahira Buildrech Pvt. Lrd.
Regd. Office: 311, 3,a floor, Global Foyer Mall,
ColfCourse Road, Sector 43, Gurugram, Haryana-122009.

complarnt No- 5082 of 2023

SOAZ of ?023
27.10.2023
07 .02.2025

Complainant

Respondcnt

CORAM:

Shri Arun Kumar

APPEARANCEI

Ms. Shriya Takkar And Ms. Smritj Srivastava fAdvocatesl
None

ORDER

Chairman

Complainant

Respondcnt

1. The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate [Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 fin short, the RulesJ for violation of section

11(4XaJ of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibiliries and functjons
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under the provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of the prorect, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession

and delay period, if any, have been detailed in the following tabular form:

A.

2.

S.No. Particulars Details

7. Name and location ofthe
project

"Mahira Homes" at Sector 103, Gurgram,
Haryana

2. Nature ofthe project Affordable group housing colony

3. Project area 5.4037 acres

4. DTCP Iicense no. 31 0f 2019 dated 01.03.2019

V alid \p to 28.02,2024

5. RERA Registered/ not
registered

Registration revoked by the Authority
vide order dated 1,1,.03.2024

6. Allotment letter dated 01.07 .20t9

[Page 62 ofcomplaint]

7. Unit no. 403,4th floor, Tower F

IPage 71of complaint]

B, Unit area admeasuring 570 sq. ft. (Carpet area)

[Page 71 of complaint]

9. Date of building plan
approval

29.03.20\9

[As per information provided by planning
branch of the Authorityl

10. Environmental clearance
dated

29.07.2020

[As per information provided by planning
branch of the Authorityl

11. Execution of BBA 14.71.2019

lPage 68 of complaint]
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Facts of the complaint

The complainant has made following submissions in thc colrplailt:

i. That pursuant to the receipt of the Application Iiornt from the

intending allottees, the respondent conducted a draw of lots for thc

allocation of the units on 07.07.2079 at Club Florence, Secror 56

Gurugram. Vide welcome letter, it was intimared that the complainaIt

B.

3.

72. Possession clause as per
Affordable Housing Policy,
2013

7(IV) of the Affordable Housing Policy,
2073

All such projects shall be required to be
necessorily completed within 4 yeors Irom
the approval of building plans or grant
ol environmental clearonce, whichever
is later. This date shall be ret'erred to os
the "date of commencement of project" for
the purpose of this policy. The licenses sholl
not be renewed beyond the said 4 years
period from the date of commencement of
project.

13. Due date of possession 29.07.2024

IDue date of possession is calculated from
the date of environmental clearance i.e.,

29.01.2020 being later + 6 months on
account of COVID-191

'14. Total sale consideration Rs.23,53,300/-

[As per SOA darcd 15.05.2021] on page

103 of complaintl

15 Amount paid by the
complainant

Rs.23,53,300/.

[As per SOA dated 15.05.202i1 on pagc
103 of compla intl

16 Occupation certificate Not obtained

1,7 0ffer ofpossession Not offered

18 Refund request by the
complainant

By virtue of present complainant liled on
27 .1.0.2023
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was one of the successful applicants and was requested to visit the

office of the respondent company to collect demand and allotment

Ietter. Vide allotment letter dated O11.O7.ZOl9, the complainanr was

allotted a 2 BHK unit bearing no.403, 4th Floor in Tower-F of the

Project "Mahira Homes 103", Sector 103 being developed under

Affordable Housing Policy, 2013. The cost of the flat for carpet area

admeasuring 570 sq. ft. was Rs,23,53,300/-.'lhe complainant op[ed

for the time-linked payment plan.

ii. Thereafter, the complainant approached thc officials oF thc

respondent and requested them to execute the buycr,s agrccment. lf
is submitted that the second instalment was payable only on

execution of the buyer's agreement, However, all requests of the

complainant fell on deaf ears. Complainant thus, on the threat of lcvy

of delayed interest by the respondent, was forced to make the

payment of demand for an amount of Rs.4,23,336/-.It is relevant to

mention here that the respondent collected more than 10%o of the

cost of the flat without entering into a buyer agrccmcnt and thus, thc

respondent violated section 13 of the Act. 'l'he respondcnt has

collected an amount of Rs.5,88,326/- from the complainant prior to

the execution of the Flat Buyer's Agreement which is approximately

250/o of rhe total sale consideration which is more than 1006 of the

total sale consideration and against the provisions of the Act,

iii. That as per clause a (AJ of the Flat buyer's Agreement dated

L4.11,.201,9, the respondent was liable to handover possession within

a period of 4 (four) years from the date of approval of building plans

or grant of environment clearance, whichever is latcr. IL is rclcvant to
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lv.

note that the respondent had not disclosed the Environmental

Clearance, therefore the complainant had no means to know about

the date of Environmental Clearance for the project in question. lt is

submitted that the sanctioned plans were approvcd by the

Department of Town and Country Planning on 28.03.2019. 'l'hus, the

respondent is liable to hand over the possession ol the flat beforc

28.03.2023.

Thereafter in fanuary 2021,, the complainant visited the project site so

as to ascertain the actual status of the proiect and the complainant

was shocked to see that there was no development going on at the

site. However, the officials of the respondent company assurcd that

the project would be completed on time. The respondcnt continucd Io

collect significant amount of money from the complainanL dcspite

being well aware that it was not in a position to deliver thc project

within the promised time of delivery.

The complainant availed loan facility from Canara Bank, The loan

facility for an amount of Rs.20,50,000/- was sanctioned vide lettcr

dated 77.07.20L9 at 8.60/o interest. To the utter shock of thc

complainant, the Bank after disbursing a total of 5 instalmcnts

amounting to Rs.14,70,812/- refuscd to remit any lurthcr anrount o[

the loan for the reason that there was no sign of dcvelopmen[, and the

progress was not at par with the Agreement. 1'he corrplainant

immediately visited the project site and found that rhcrc was no

construction activity going on at the project site.'l.he cornplarnant

rushed to the office of the respondent and met its official and

informed them about the same. The officials of the respondelt
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assured that the construction would be completed within the

prescribed time period and asked the complainant to pay the

remaining instalments to avoid cancellation of allotment. Having no

option, the complainant paid the due amount vide bank transfer by

borrowing funds from his friends/relatives.

vi. That looking at the pace of construction, the complainant along with

the other home buyers met Mr. Sikander Singh, Managing Director of

respondent at their office on Golf Course Road and raised their

concern regarding the delivery of the flats. It was specifically assured

by Mr. Singh that the project would be delivered on rime. 'l'hc

complainant believing the assurances to be true, made the payment of

the last instalment vide bank transfer on 15.09.2022. Thus, by

15.09.2022 the complainant deposited the entire sales consideration

of the flat being Rs.z3,53,3000/- with the hope rhar rhc posscssion ol

the flat would be handed over within the agreed time limit by

28.03.2023.

vii. The complainant had recently also visited the sitc and was shocked to

see that the tower in which his allotted unit was to be coustructcd,

was not constructed at all. It is relevant to note that there is no chance

the complalnant will get possession of the unit in question in the

coming 4 years as the tower in which the unit in question is situated

has been abandoned by the respondent.

viii. That the respondent collected a significant amount of money from the

complainant even when it was in no position to deliver the project

and even till the date of the filing of the present complaint, there is

only 15% of the construction which has taken place at the site.

Complaint No 5OB2 of 2023
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ix. The respondent company without obtaining a registration certificate

issued an advertisement in the public domain, invited the application

for allotment in the project in question. This Hon'ble authority took

Suo moto cognizance of the malicious and wrongful act of the

respondent and registered Complaint No. REM-GRG-6052 of Z\t9
against the respondent and sought justification for their act. The

respondent miserably failed to enter its appearance before the

Hon'ble Authoriry despite repeated notice from the Hon'ble Authoriry

and thereafter the Hon'ble Authority proceeded ex-parte against the

respondent. Vide order dated, 28.0L.2021, the Authority passed the

following directions: "But on the ddte oI the ddvertisement, the

application for project registration was under process and RC was

granted on 01.04.2019 i.e., within a week time after the odvertisement.

Hence the Authority has taken a softer view towards the promoter and

decided to impose a penalty of k.10 lakhs on the promoter for violdtion

of Section 3 (1) of the Real Estate (Regulotion and Development) AcL,

2016 which shall be deposited with the Authority ond shall be cedited

in the government account within o prescribed period as per ruIes" .

x. The respondent has no fear of the law of the land and thc said fact is

absolutely clear from the fact that the respondent uscd a fake bank

guarantee in obtaining a licence for an affordable housing project

being developed in Sector 68 Gurugram. As a consequence of thc

same, the DTCP, Haryana in May 2022, blacklisted the Builder and

also cancelled the licence of the project located in Sector 68,

Gurugram. Further, this Hon'ble Authority had also issued orders to

freeze the bank accounts associated with the promoter.

Complaint No. 5082 of 2023
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xi. That as on date there is no construction going on the project site. The
respondent has only cast the ground floor slab of the tower in which
the flat of the complainant is located. It is submitted that there is not
even an iota of any development work going on at thc project site.

xii. That in lieu of the aforementioned facts and circumstances, the
complainant was left with no other option but to knock the doors of
this Authority, seeking following reliefs.

Reliefsought by the complainant,

The complainant has sought the following relief(sl:

i. Direct the respondent to refund the amount deposited by the

complainant along with interest at prescribed rate flrom the date of
each deposit till the date of realisation.

ii. Direct the respondent to pay an amount of Rs.10,00,000/_ as

compensation for mental agony and harassment.

iii. Direct the respondent to pay any amount of lls. 1,00,000/_ rowards

litigation expenses.

On the date of hearing, the authorlty explained to thc
respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11(a) (a) of rhe Aft to plead guilty or nor

to plead guilty.

Reply by the respondent

On 09.02.2024, the case was adjourned for 01.03.2024 for appcarance of
the respondent as well as filing reply on behalf o[ rhe rcspondent.

Thereafter on 01.03.2024 and 29.03.2024, Shri Rahul Raghav (proxy

counsel) appeared on behalf of the respondent and was directed to filc
reply within stipulated time with cost of Rs.10,000/- failing which defcnce

page 8 ot 16
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of respondent may be struck ofl However, despite specific directions, the

respondent failed to file the written reply and has failed to comply with
the orders of the authorify. It shows that the respondent is intentionally

delaying the proceedings of the authority by non-filing of wrirten reply.

7.

Thus, the defence of the respondent was struck off for not filing rcply vicic

order dared 07.02.202 5.

Copies of all the relevant documents have been filed and placed on thc

record. Their authenticity is not in dispute. Hence, the complaints can be

decided on the basis ofthese undisputed documents and submission madc

by the parties.

,urisdiction of the authority

The authority observes that it has territorial as well as subject mattcr
jurisdiction to adjudicate the present complaint for the reasons given

below.

E.I Territorialiurisdiction

9. As per notification no. 1/92/2017-lTCp dated 14.12.2017 issued by

Town and Country Planning Departmen! the jurisdiction of Ileal Estatc

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present casc, thc project

in question is situated within the planning area of Gurugran) I)istricL.

Therefore, this authonty has complete territorial iurisdiction to dcal wjth

the present complaint.

E.II Subiect matter iurisdiction
10. Section 11(al[a) of the Act, 2016 provides rhat the promoter shall bc

responsible to the allottee as per agreement for salc. Secrion 1l (4)(a) is

reproduced as hereunder:

Complainr No 5082 of 2023

E.
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Section 11

(4) The prcmoter shall-

(a) be responsible for all obligations, responsibilities ond Jinctions
under the provisions of this Act or the rules qnd regulotions mode
thereunder or to the allottees os per the agreement for sale, or to the
association of ollottees, as the case may be, till the conveyonce of oll
the opartments, plots or buildings, as the cose moy be, to the allotLees,
or the common areqs to the association of ollottees or the competent
authority, os the case may be;

Section 34-Functions oJ the Authority :

34(fl of the Act provides to ensure compliance of the obligotions cctsL

upon the promoters, the ollottees ond the reol estate agents unLler this
Act and the rules qnd regulations made thereunder.

11. So, in view of the provisions of the Act quoted above, the aurhority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

12. Further, the authorify has no hjtch in proceeding with the comlllaint and

to grant a relief of refund in the present matter in view of thc judgemcnt

passed by the IIon'ble Apex Court in Newtech Promoters ond Developers

Private Limited Vs State of U.P. and Ors." SCC 0nline SC 1044 decided on

11.1.1..2021.

F. Findings on the relief(s) sought by the complainant.

F,I Direct the respondent to refund the amount deposited by the
complainant along with interest at prescribed rate from the date of
each deposit till the date of realisation.

13. The complainant had booked a residential apartment in the Affordable

Group Housing proiect of the respondent named "Mahira Homes-103" at

Sector-103, Gurugram and was allotted a flat bearing no.403,4'r, floor,

Tower F having carpet area of 570 sq. ft. vide allotment letter dated
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reproduced as under for ready reference:

Complaint No. 5082 of 2023

01.07.2019. As per record, out of the sale consideration of Rs.23,53,300/-,

the complainant has paid the entire amount i.e., Rs. 23,53,300/- to the

respondent till date.

14. In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect of

sub,ect unit along with interest as per section 18[1) of the Act and the

same is reproduced below for ready reference:-

"Section 78: - Return of qmount and compensation

1B(1). IJ the promoter Idils to complete or is unable Lo give possesston af on
apartment, plot, or building, -
(o)in occordonce with the terms of the agreement for sole or, os the case

may be, duly completed by the dqte specifed therein; or
(b) due to discontinuqnce olhis business os q developer on account of

suspension or revocation oI the registrotion under this Act or for
any other reason,

he shall be liable on demand to the allottees, in cose the qllotLee wishes Lo

withdrow from the project, without prejudice to any other remedy ovailoble,
to return the amount received by him in respect of that opqrtment, plot,
building, as the case may be, with interest at such rate os may be
prescribed in this beholf including compensation in the manner os pt oviderl
under this Act.

Provided that where on allottee does not inLend to wtLh(lrqw t'ron Lhe

project, he shall be poid, by the promoter, interest for every month of delo),, Lill
the honding over olthe possession, at such rote os moy be prescnbe(l.,,

15. Clause 1[ivJ of the Affordab]e Housing policy, 2013 providcs for

completion of all such projects licensed under it and the same is

1 (iv)

"All such projects shall be required to be necessarily completed within 4years
from the dqte of approvol of building plons or gront of environmentol
cleorance, whichever is later. This date sholl be relerred to qs the ,,dote of
commencement oI project" Ior the purpose ol the policy."

PaBc 11 ol16
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16. Due date of handing over of possession: As per clause 1(ivJ of the
Affordable Housing policy,2013 it is prescribed that.,Alt such projects shall
be required to be necessarily completed within 4 years from the dote of
approval of building plans or grant of environmental clearance, whichever is

later. This date shall be referred to as the ,,date of commencement of project,,

for the purpose of this policy. The respondent has obtained environment
clearance and building plan approval in respect of the said proiect on

29.01.2020 and 29.03.2019 respectively. Therefore, the due date of
possession is being calculated from the date of environmental clearance,

being later. Further, an extension of 6 months is granted to the respondent

in view of notification no.9/3-2020 dated 26.05.2020, on account ol

outbreak of Covid-19 pandemic. Therefore, the due date of possession

comes out to be 29.07.2024.

17. The authority considering the above facts opines that although the due

date of possession (29.07 .2024) has not lapsed at the rime of filing of thc
present complaint on 27.1,0.2023, however, section 1g of the Act is

invoked if the promoter is unable to handover possession of the unit due

to discontinuance of business as developer on account of suspension or

revocation of registration under this Act or any other reason then thc

allottee shall be entitled to refund of the entire amount paid to tlte
respondent along with prescribed rate of interest.

18. lt is further observed that rhe Authority on 27 .05.2022 initiarcd Suo_l\4otu

action against the promoter under section 3S of the Act, 2016 based upon

the site visit report submitted on 79.05.2022 wherein it is clearly stated

that the physical progress of the project was approximate)y 15_20% and

progress of construction works did not seem commensurate to the

payments withdrawn from the bank accounts. Moreover, on 17 OS.ZO22
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the Director Town & Country planning blacklisted the said developer from
grant of license on account due to various grave violations by the
promoter company which was subsequently withdrawn by the

department on 27.07.2022 subject to fulfilment of certain conditions. Also,

on 79.05.2022, all the accounts were freeze by the Authority due to non_

compliance of the provisions of the Act, 2016. On 06.11.2023, the

Authority initiated suo-moto revocation proceedings under section 35 of
the Act. Thereafter, the Authority vide order dated lt.O3.ZOZ4 revoked the

registration certificate of the proiect under section 7(11 of the Act,2016

and accordingly the respondent company shall not be able to sell the

unsold inventories in the project and also, the accounts are frecze

therefore, this amounts to discontinuation ofbusiness of the responclcnt.

19. The Authority is of the view that since vide order datcd 11.03.2024, rhc

registration certificate of the project stands revoked under section 7(1] ot

the Act, 2016 and also due to the promoter's serious vjolations, ther-e

seems no possibility of completing the said projcct jn ncar futurc. .fhus,

the Authoriry is of the view that the complainant is cnritled ro his righr

under section 18[1J(b) read with section 19(4) of the Act of 2016 to clainr

Complaint No. 5082 of 2023

the refund of amount paid along with interest at prescribed rate from the

promoter.

20. Admissibility of refund at prescribed rate of interest: The complainanr

is seeking refund of the paid-up amount as per provisions of the Act and

rules framed thereunder. Proviso to section 18 of the Act

where an allottee[s) intends to withdraw from the pro]ect,

shall be liable to return the amount received by him in respect of that

apartment, plog building, as the case may be, with intercst at such rate as

provides that

the promoter

PaBe 13 ol16
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may be prescribed in this behalf and it has been prescribed under rulc 15

ofthe rules. Rule 15 is reproduced as under:

Rule 75. Prescribed rate oJ interest- [proviso to section 12, section
78 and sub-section (4) ond subsection (7) olsection 7g
For the purpose of proviso to section 12, section 1B: anLl sub-ser:ttons
(4) ond (7) oJ section tg, the -intere\( at Lhe torc ptL5Lnbp(j \holl b.
the Stote Bonk of lndia highest marginol cost of lending rcte +2yo :

Provided that in cose the State Bdnk of Indiq maryinol cost ol
lending rote (MCLR) is not in use, it shqlt be reploied by such
benchmark lending rates which the Stdte Bonk of Inclia moy fix from
time to time for lending to the general publtt.

The legislature in its wisdom in the subordinate legislation under thc rule

15 of the rules has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said rulc

is followed to award the interest, it will ensure uniform practice in all the

cases,

Consequentl, as per website of the State Bank of India i.c.,

https://sbi.co.in. the marginal cost of lending rare (in short, MCt,ltl as on

date i.e., 07.02.2025 is 9.700/0. Accordingly, the prescribed rare of intcres[

will be marginal cost of lending rate +Zo/o i.e.,1L.L00/0.

23. Accordingly, the Authority directs the respondent to refund the paid_up

amount of Rs. 23,53,300/- received by it along with inrerest ar thc rarc

prescribed under rule 15 of the Haryana Real Estatc (llegulation and

Development) Rules, 2017 from the date of each payment till thc actual

realization of the amount.

F,ll Direct the respondent to pay an amount of Rs.10,00,000/_ as

compensation for mental agony and harassment.

F.Itl Direct the respondent to pay any amount of Rs. 1,00,000/_ towards

Iitigation expenses.

2L.

22.
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The above-mentioned reliefs no. F.ll and F.lll as sought by the complainant
are being taken together as the complainant is seeking relief w.r.t
compensation and harassment and litigation expenses. Hon,ble Supreme

Court of lndia in civil appeal nos. 67 45-67 49 of ZO21 titled as M/s
Newtech Promoters and Developers pvL Ltd. V/s State of IJp & Ors.

[supra), has held that an allottee is entitled to claim compensation &
litigation charges under sections 12,14,1g and section 19 which is to be

decided by the adjudicating officer as per section 71 of the Act and the
quantum of compensation & litigation expense shall be adjudged by the

the following

of obligations

the authorify

adjudicating officer having due regard to the factors mentionecl in sec[ron

72 ofthe Act.

G. Directions ofthe authority.

25. Hence, the authority hereby passes this order and issucs

directions under section 37 of the Act to ensure compliance

cast upon the promoter as per the function entrusfed to

under section 34[0:

i. The respondent/promoter is directed to refund the paid up amounr

of Rs.23,53,300/- received by it along with interest at the rate of

11,10% p.a. as prescribed under rule 1S ofthe Haryana Real Ilstate

(Regulation and Development) Rules, 2017 from [he date of each

payment till the actual realization of the amount.

ii. Out of the total amount so assessed, the amount paid by the bank/

financial institution be refunded first and the balance amount along

with interest ifany, be refunded to the complainant-a Ilottees l.urther,

the respondent/promoter is directed to provide the No Oblection

Certificate (NOC) to rhe complainant aFter gefting ir from rhe

bank/fina ncial institution.
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would follow.

26. The complaint stands disposed of.

27. Files be consigned to registry.

Date* 07.oz.zozs

Complaint No 5082 of 2023

iii. A period of 90 days is given ro the respondent to comply wirh rhe

directions given in this order and failing which legal consequences

4r,- v!*--/
(Arun Kumar)

Chairman

Haryana Real Estate Regulatory
Authority, Gurugram
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