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HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA
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BEFORE ADJ UDICATING OFFICER, HRERA, PANCIIKULA,

Complaint Ny, : 2217 of 2023
Date of Institution: 20.10.2023
Date of Decision: 10.02.2025

Jai Gopal Soni $/o0 Late Sh. Ram Saran Dasg Soni, resident ol F1/29D, MI¢
Flats, Hari Nagar, New Delhi-| 10064,

COMPLAINANT
Versus

H‘;pr'l']'}! Infrastructure Limited. having its Corporate office at Y. Katurba Gandhj
A Marg, New Delhi-110001.

/%]

- RESPONDENT

Hearing: s

Present: - Ms. Neclam Singh. Advocate, for the complainant through V(.
Mr. Shubhnit [lans, Advocate, for the respondent through v,

ORDER:

This order ol mine will disposc of g complaint filed by the
complainant namely “Jai Gopal Soni S/o Late Sh. Ram Saran Dass Soni’,

against TDI Infrastructure Limited. secking compensation and the mterest
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[rom this Forum. N accordance witly the provisions of Rule 29 of (he
[RERA, Rules, 2017 (hereinalier 1o be referred as (he Rules 2017), read
with Sections 71 & 72 of the RERA Act. 2016 (hercinafier 10 be referred as

the Aet, 2016).

2 Bricf facts of the complaint are that complamant afier having
gone through the advertisement given by the respondent company i.c. TDI
Infrastructure Limited (hercinafier to be relerred as the respondent) had
booked a residential floor m the project- Tuscan (loors, TDI Tusean City,
Kundli, Sonipat of the respondent by making payment of 23.82,500/- on
24.04.2010. The complainant stated that afier payment of 45% of the total
sale: consideration of (he unit. an allotment letter dated 03.12.2010 was
issued in favour of complainant and uni no. T-51/FF having arca 1164 sq. 1,
was allotted. Thereafier, complainant entered into independent 1 buyer
agreement with the respondent on 21.03.2011. As per clause 30 ol the FBA,
possession of the flat was 1o be made within 30 months from the date of
agreement, thus the deemed date of delivery of possession was 21,09.2013,
It 1s submitled by the complainant that respondent has not completed the
construction ol the projeet in question ineluding the (lat booked till date even
after  payment of more the 90%  amount of the total cost, i
227.30,883.19/-, which has been  paid against  basic  sale price  of

230,21,331.41/- by the complainant on different dates shown in statement ol
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account issued by (he respondent. Further. complainant has stated thal
despite a lapse of more than fourteen years, respondent has not received
completion certificate/occupation certificate, That delay in development of
the project by the respondent has shattered the faith ol the complainant and
such inordinate delay has frustrated the purpose of purchasing the unit. There
I8 no basie development carried oul at site of the project by the respondent
and lurther there is no scope ol completion of project even in near future.
Therelore, the complainant was left with no other option but 1o approach this
Authority and filed Complaint no. 2839 0l 2022 before the Hon'ble Haryana
Real listate R{:guiamry Authority, Panchkula. for refund along with interest
which was allowed vide order dated 09.08.2023 and the respondent was
direeted 1o refind (he amount paid by the complainans. 1.€., 327.30.883.19/-
along with interest caleulated till the date of order which works out (o
231,06,308/-; That. complainant {urther approached this Forum [or (he
compensation for harassment causcd in the hands of respondent. [lence the
present complaint has been filed. Thatthe complainant furthoer submitted that
the complainant suffered » lot due to hon-delivery of the said unit, She has
also claimed that even clause 30 of Flat Buyer Agreement., the complainant
has sulfered (inancial loss. lots ol expenses have been ineurred in Visiling
ollice and projeet site, engaging the lawyer and prayed that the respondent

be dirceted 1o pay a compensation of 210,00.000/- on account ol financial
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loss and menta] harassment caused 1o the complainant. by not delivering the

possession and 22,00,000/- on account ol litigation expenses.

L

On reeeipt of notjee ol the complaint, respondent filed reply,
which in brief states that that due to the reputation of the respondent
company, the complainant had voluntarily invested in the projeet of the
respondent company namely- ‘Tuscan Moors, TDI "Tuscan City a1 Kundli,
Sonipat, Haryana; That, when the respondent company commenced (he
construction of the said project, the RERA Ac Was not in existence,
Therefore, the respondent  company could not have contemplated any
violations and penalties thercof, ag per the provisions of {he RERA Aet,
2016, That the provisions of RERA Act are o be applied prospectively.

Therelore, the present complaint is not maintainable and falls outside (he

purview of provisions of RERA Act. That the agreement was exceuted much
prior from the date when the RERA Act came Into existence, Accordingly,
the agreement exceuted between the partics is binding on the buyer/allotice.,
the complainant is bound by the terms of the agreement and as such cannot
withdraw their congent. The complainant iy an educated person and has
signed on cach and every page of the agreement, henee, cach term i binding
on the complainant. That, complainant therein as investor has accordingly
mvested in the project of the Respondent Company for the sole reason of

mvesting, carning profits and speeulative gains, therelore, the captioned

-
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complaint is liable (o be dismissed in limine. That, respondent vide letter
dated 09.05.2014 had applied to the Director General of Town and Country
Planning, Haryana, for grant ol occupation certilicaie which is awaited,
Further, it has been submitted that handing over of possession has always
been tentative ang subjeet o foree majeure conditions and (e complainant
has been well aware abouyt the same: That, relief has alrcady been granted by
Honble Authority in Complaint no.2839 of 2022, decided on 09.08.2023
wherein refund along with interest has been granted to the complainant, This
interest ineludes the nterest in the form of tompensation which is over and
above (he compensation as claimed by the complainant in ihe present
complaint, which is not Justified. The complainant can not claim double
benelit when reliel has alrcady been granted by the Authority in the form of
interest. Further, iy jy contended that no documentary evidence has been
placed on record by the complainant to support its averments. Finally, the
respondent has prayved that the present complaint filed by the complainant

may kindly be dismissed with heavy cost, in the interest of justice.

4. This Forum has heard Ms. Neelam Singh, Advocate, [or the
complainant and Sh. Shubhnit Hans, Advocate, for (he respondent and has

also gone through the record carelully.

g [n support of jig contentions, learned  counsel  [or the

complamant has argued that in the instant case, complainant is very much
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entitled to 8¢t compensation and the mnterest thereon, because despiic having
played its part ol duty as allottces, the complainant had met al] (he
fequirements including payment of sale consideration for the unit booked byt
It is the respondent which made 10 wait the complamant to get their unit well
in time complete in all respeet for more than 13 years, which forced the
complainant to go for Uhwarranted litigation to get the relund along with
nterest by approaching Ilon'ble Authority at Panchkula, which has [inally
granted on 09.08.2023. She has further argued that (he complainant has been
played fraud upon by the respondent as i despite having used mongey

deposited by the allotiees did not ecomplete the project and enjoyed the said

-

dmount for ity own cquse which amounts 1o misappropriation  of
complainant’s money on the part of respondent. She has also argucd that the
allottee has made maximum payment and also sulfered mental and physical
agony because of delay in possession, thus, in view of clause 30 of the
Builder Buyer Agreement, the complamant is entitled 1o compensation.
Finally, she has prayed to grant the compensation in the manner prayed in

the complaint,

0, On the other hand, learmed counsel for the respondent had
argued that (he complainant can not elajm compensation when reliel of
refund along with interest had already been granted by the Authority. e has

further argued that there has not been any intentional delay on the part ol the
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respondent to complete {he project which got delayed because of the
cireumstances beyond the reach of the respondent. 1e has also argued that
since the project was launched prior 1o inception of Aet, 2016, provisions of
Act. 2016 shall not apply in this case. 1]e also argued that (he complaint is
barred by limitation. henee, it be dismissed. e has also argucd that the
complainant can't take benefit of clause 30 of Builder Buyer Agreement. as

there has been no willful delay on the part of the promoter 1o complete the

project. Finally, he has prayed to dismiss the complaint,

7. With due regards to the rival contentions and facts on record,

this Forum possess following questions (o be answered;

(@) Whether the law of limitation is applicable in a case covered
under RERA Act, 2016 and Rule 2017 made thercander?

(b)  Whether the RERA, Act, 2016 and Rules, 2017 bars this Forum
Lo grant compensation when relief ol refund with interest hag

alrcady been granted by Honble Authority?
(¢)  What are the factors o be taken note ol o decide compensation”?

(d)  Whether it is necessary for the complainant (o give evidence of
mental harassment, agony, gricvance and frustration caused due

o deficiency in service, unlair trade practice and miscrable
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attitude of the promoter, in a case (o sel compensation or

interes?

Whether the compl

case in hand?

Now. this Forum w

the lollowing manner:

8(a)

atnant is entitled (o £et compensation in the

ill take on cach question posed to answer. in

Whether the Iaw of limitation is applicable in a case covered

under RERA Act,

2016 and Rule 2017 made thercunder?

The answer 1o this question is in negative,

The plea for the respondent is that the complaint is barred by

limitation as proje

complaint was filed

On the other

€l pertain 1o the year 2005, whereas ihe

in the year 2023,

hand, the plea for the complainant is that the

provisions of Limitation Act are not applicable in this complaint

filed under RIIRA Agt, 2016, henee, plea of limitation S0 raised

be rejected.

With due regards 1o the rival contentions and facts on

record, this Forum s of the view the law of limitation docs not

apply in respeet of g complaint filed under the provisions of the

RERA Act, 2016,

Rather, Scetion 29 of the Limitation Aet.
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1963, specifically provides that Limitation Aet. 1963, does not
apply to a special enactment wherein no period ol limitation is
provided like RERA Act, 2016. Lor ready reference, Section 29

of the Limitation Aet. 1963, is reproduced below:

Section 29 - Limitation A o, 1963

29. Savingy, -

LONothing in thiy Ay shall affect section 25 of the Indian
Contract Act, 1872 (Yol l872)

L2)Where any special or local gy prescribes for any suig
appeal or application o period of limitation different fiom the
petiod prescribed by the Schedule, the provisions of section 3
shall apply ay if such period were the period preseribed by the
Schedule and for the prrpose of determining uny period of
limiitation prescribed for any suif, appeal or application e any
special or local law, the provisions contained in sections 4 1 24
(inclusive) shall apply only in so far as. and ler the extent 1o
which, thev are not expresslv exeluded by such special or loc ol
leen:

L3iSave as otherwise provided in any law for the time heing in

Joree with respect 10 marriage and divorce, nothing in this Aey

shall apply 1o any suit or other proceeding under any such faw:
(A)Sections 25 and 26 and the definition of Ceasement” in
section 2 shall not apply to cases arising in the tervitories to

which the Indian Lasements Aet, 1882 (3 0 1882), may for the
time heing extend.

Liven, section 18(2) of RERA  Act, 2016, brings (he

complaint out of the purview of Limitation Act. 1963,

Further  Hon'hle Apex Court in Consolidated Enpo,

Linterprises v/ Irrigation Departinient 2(’?(]3[?}5[‘#[.‘!{’:‘}. has held

regarding apphicability  of  Limitation Act. 2016, upon

quasi-judicial  forums like “Authority™  or “Adjudicating
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Officer” working under RERA Act and Rules thereunder 1o (e
cffeet that “Lmmitation Act would not apply to quasi-judicial
bodies or Tribunals.” Similar view has been reiterated by

Hon'ble Apex Court in 4 case titled as “M.P. Stec] Corporation

vis Commissioner ol Central Fxeise 2015(7)SSCS8.

anwilhstumiing anything  stated above, academically,
even il it g accepted that law of limitation applies on
quasi-judicial proceedings, though not, stil] in the case in hand.
it would not have an application in this case ag the project has
not been completed til] date, resulting into refund of the amount
to the complainant, 80, cause ol action for the complainant is in

continuation, if (inally held entitled L0 get compensation,

In nutshell, plea of bar ol limitation is devoid ol merit,

Whether the RERA, Act, 2016 :ind Rules, 2017 bars this

Forum to grant compensation when relief of refund with

interest has already been granted by Hon'hle Authority?

The answer to this question is in affirmative.

This question has been answered by Hon'ble Apex Court in

Civil Appeal no.(s) 6745-6749 0f 2021 titled as “M/s New Tech

Promoters and Developers Pyt Lid. v/s State of U.P & Ors.” on

dated LIL1L2021, (0 the clfcet that reliel of adjudging

10}
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compensation and intorest thercon undor Seetion 12.14.18 and
19, the Adjudicating  Officer cxclusively has (he power 1o
determine, keeping in view the provisions of Scetion 71 read
with Section 72 of the Act. The relevant Para of the judgment is

reproduced below:

86, From the schen of the dct of whict ¢ deteailed reference
has been meade and taking noge of power of acljueclication
delineated with the Regulatom: Authority: and Adjudicating
Officer; what finally culls our iy that although the Ay indicates
the distinet expressions like ‘refind’, interest’, penalty’ aind
compensation’ g conjoint reading of Sections 18 and 19 elearly

manifests that when It comes to refind of the amount, ane
interest on the refund amount, o directing payment of interest

Jor delayed delivery of possession, or penalty and inferest

thereon, it iy the Regulatory Authority swhich has the power {6
examine and determine the out, ome of a complaint, At the same
lime, when it comes o @ question of secking the relief of
acdjudging conmpensation and interest thereon under Se, tions 12,
M, 18 and 19, the Adjudicating Officer exclusively has the
Power to determine, keeping in view the collective reading of
Section 71 read with Section 72 of the A, If the adiudication
wider Sections 12, 14, 1§ and 19 aother than compensation as
civisaged, if extended 1o the Adjudicating Officer as praved
that, in our view: mav intend to expand the ambit and scope of
of the povwers aned Junetions of the Adjudicating Officer wunder
Section 71 wid that would he against the mandage of the det
2016, "

Thus, in view of above law laid down by Ilon bl Apex
Court, the reliefy provided under Seetion 31 and then Section 7]

ol the RERA Aet. 2016 read with Rule 29 of Rules, 2017 are

11
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mdependent 1o cach other to be granted by two different

Authorities,

In nutshell, (he plea of bar of granting compensation or

interest iy devoid of merit

What are the factors (o be taken note of to decide compensation?

On this point, relevant provisions of RIIRA Act, 2016
and also law on he subjeet for grant of compensation. are as

under:
(i} Section 18 - Return of amount and compensation

(1) Il the promoter fails o complete or is unable 1o give
possession of an apartmen. plot or building,

(@} in accordance with the termy of the agreement for sale or ay
the case may be, duly completed b the date specified therein:
or (h) due to discontinuance of his business ay a developer on
account of suspension o revocation of the regisiration tieler
this Aet or for any other reason, he shail be liahte it dleniaid to
the allottees, in case the allottee wishes 1o withdraw from the
projeet, withouwt prejudice 1o @y other remedy available. o
retirn the amount received by him in respect of that apartment,
Plot, budlding, as the cave may e, with interest at suel, rate ey
mav he prescribed in this hehalf dneluding compensation in the
manner as provided under this ey

Provided thai wWhere an gllotiee does not intend 1o Withedron

Srom the project, he shall he paid, by the promoter mterest for

every month of delay, il the handing over of the possession, uy
such rate as may be prescribed.

(2) The promoter shall compensaie the allotiees in case of any
losy cansed 1o him die 1o defective (itle of the land, on which
the project iy being developed or has heen developed. in the
manner - ay - provided under this Act, amd the cluim o

12
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Compensation wunder this subsection yhall not he harred hy
limitation provided under amy law for the time being in force.

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations
made thercunder or in accordance with the terms and
conditions of the agreement for sale, he shall be liable to pay
such compensation to the allottees, in (he manner as
provided under this Act.

(ii) [How an Adjudicating Officer i« o exercise il
powers o adjudicate, has been mentioned in a case titled as

Mrs. Suman Lata Pandey & Anr v/s Ansal Propertics &

56/2020, by Hon’ble Uttar

Pradesh Real Estate Appellate ‘Tribunal af Lucknow dated

29.09.2022 in the following manner:

12,8 The word “fuil (o complywith the provisions of ain
of the sections as specified in sub section (1" used i
Sub-Section (3) of Section 71, means failire of the promoter (o
comply with the requirements mentioned in Section 12, 14, I8
and 19. The Adjudicating Officer afier holding enguine wihile
adjudeing the quantum of compensation or mterest as the case
may be, shall have due regard o the factors mentioned i
Section 72, The compensation may he adiudged cither as
qUantitative or ay cennpensatory interesi,

12.9 — The Adjudicatine Cfficer: thus, has heen conferred with
power o directed for making  pavment of compensation or
mierest, as the case may be, “as he thinks fit" in accordance
witlt the provisions of Seq dtion 12, 14, 18 and 19 of the Act afior
taking inte consideration the factors enumerated in Section 72
af det.

(i) What is 10 be considered by the Adjudicating Olficer.
while deeiding the quantum o compensation, s the (erm

“eompensation™ has not been delined under RERA Act, 2016, iy

13
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answered in Section 71 of (he Act, 2016, as per which * he may
direet to pay such compensation ol interest, as the cage may any
be. as he thinks fit in accordance with the provisions of any o'

those seclions.”

Scetion 72, lurther elaborate the factors 1o be laken note of

which read as under;

Section 72 Factors to be taken into  account by the
adjudicating officer.

T2. While adjudging the quantum of compensation or interest,
iy the case may be, under Section , the adfudicating officer
shall have die regard to the following factors, nanmely:

(@ the umount of disproportionate gain or unfair advantage,
wWherever quantifiable, made ay « resulf of the definl;

(b) the umount of loss caused as o result of the defanl;
(e} the repetitive nature aof the defauls;

(d) such other fuctors which the adjudicating officer considers
recessary (o the case in furtheranee of justice,

(iv)  For determination of the entitlement of complainant {or
compensation due o default of the builder/developer Ton'ble

Apex Court in Mys Fortune Infrastructure (now known as

M/s. Iicon Infrastructure) & Anr. Vs. Trevor D'Lima and

Ythers, Civil Appeal No.(s) 3533-3534 of 2017 decided on

12.03.2018 Lhas held as under:-

“Thus, the Lorum or the ¢ OIIESSTon must determine that

there has been deficiency in Service and/or misfeasanee in

14
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pubilic  office which i resilted  fn_foxs o ey Ne

hard-and-fuyst ryfle can be laid down, however, g few exanples
wounld be where an allotment is made, price Iis veceivedipaid hiy
POSSession is not given within the period set our iy the hrochure.

The C"rmrm.r‘.s',s-fr)m”f'h:wm would then need 1o determine the loss,

Loss could be determined on the basis ol loss of rent which
could have been carned il possession way given and the
premises let out or if the consumer has had (o stay in rentod
premiscs, then on the basig ol rent actually paid by him. Along
with recompensing the loss the Commission/l'orum may also

compensate for hill“dSHII'ICI‘IUiﬂjEII'}’, both mental and physical ™

In the aforesaid case, Hon'ble Apex Court laid down the
principle [or entitlement ol the compensation due 10 loss or
mjury and is seope in cases where the promoter of real estate
failed to complete the projeet and defaulted in handing over i
possession. Similarly, Honble Three Judge Bench of the

Hon'ble Apex Court in Charan Singh Vs, Healing Touch

Hospital & Ors. (2000) 7 SCC 668, had carlicr held regarding

assessment of damages in a case under Consumer Protection

Acety in the lollowing manner:

15
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“HWhile QUABHYVinG daniqoes. ¢ onsumer Forms are regiiired i
ke AHEmPE {0 yerye the endy of justice wo it
COIpeRsation iy warded L air_established case, eliich noy
only _seives phe RUrpose of recompensino the ndivicdial, bt
which also ar thie SAINe lime, aimy 1o brine ahout yralitative
change in ' ithe auitude  of the sepviee provider, [nideed
caletlition of detinages depends on the facts el Cirewmstaneey
of each case, No hard and fasy rile can he Juid v for
universal  application. While awarding vcompensation, o
consumer forum has 1o take into accouny all relevant facors
and ussess compensation on the basis of accepted leoul
principles, ane moderation, Iy iy Jor the conswmer farum o
&rant compensation to the extent it fineds it reasonable, fiir and
properin the facts and Clrcumstances Of ¢t given case qeq ‘ording
to the established judiciql Standards where the ¢laiman is fiable
o establish iy charge, ™

Whether it is necessary for the complainant to give evidence
of mental harassment, Ag0nyY. grievance and frustration
aused due 1o deficiency in service, unfair trade practice
and miserable attitude of the Dromoter, in a case (o opf
Lompensation or interest?

The answer 16 hig question is that no hard and last rule
could be liid 1o seck prool” of such feelings from an allottee.
He/she may liave documentary proof (o show the deliciency in
service on the part of (he builder and even this Forum could
isell take judicial notice of the mental and physical agony
suffered by an original alloltce due to non-performance of
dutics on the part of the promoter, in respeet of the promises
made to lure an allottee 1o invest s hard carned maoney 1o own
its dream house without realising the hidden agendas or unfair

practices of the builder in that project.

16
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In nutshell, 1o award compensation, the Forum can adopt
any  procedure suitable i a4 particular case (o decide the
availability of factors on record entitling or disentitling an
allotice (0 et compensation which s the: reason even under
Rule 29 of ke Rules 2017, it is no compulsory 1o lead

evidenee,

8(d) Whether complainantare entitled to pet compensation in

the case in hand?

Before deliberating on this aspect, it is necessary (o deliberate

upon admitted facts 1o be considered to decide (he lis;

— T e
{Tfi} Projeet pertaing to 2005
the year
(11) Proposed Handing 21.09.2013 (As per clause
over ol possession 30 ollindependent Nat
buyer dated 21 035.20101)
(111) Basic sale price R30.21,331.41/-
v S -
(iv) Total amount paid 227,30.883.19,-
(v) Period of paymeny 24,04.2010-

30.03.2017
(vi) Occupancy NO)

certificale
Whether reeeived (il
Filing ol complain

———f B SR

(vil) | Date of filing of 15.11.2022
complaimt under

Seetion 31 before
Hon ble Authority

—-—.__.__-_'_‘_‘———-—.-________\_“—\_._\_—-—-___ ]

J (viil) | Date of order ol 09.08.2023

17
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Authority

Date of filing of
complaint filed

under Scetion 12, 1§
& 19 of RIERA Aclt,

20.10.2023

2016
(x) Date when total refund Parl-payment made in the
made, il'made ollowing manner

ST Date Amount
No.

l; 05.11.2024 25.00.000/-
2 20.01.2025 1 25.00.000/-

L S AR — S

—

ILis & matter of record that the project advertised in
the year 2005, did not get completion eertificate (il lling of
the complaint on dated 20.10.2023 and also  that (he
complainant on its part had performed (heir part of duty by
paying more than the basic price ol the unit. Admittedly. the
basic price of (he fMlat was 230,21.331.41/- wherecas the
complainant paid 227.30,883.19/- {11 30.03.201 7,

It is also admitied on record that the complainan
did not get possession ol the unit allotted. “There can also he
no denial that allotices of the unit generally spend their
hilfetime carning and they are not af cqual footings with that of°

the promoter, who is in a dominating position. T'he position ol

18
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the allottees becomes more pitiable and sympathotic when he
or she has (0 wait for years together to get the possession of g
unit  allotted despite having played s bid. But. on the
contrary. it is the promoter who enjoys the amount paid by
allotlees during this period and keep on going to delay the
completion of the project by not meeting legal requirciments
on s part 1o get the [inal completion  [rom competent
Authority about [ulfilling which such promoter knew sinee the
time of advertisement of the launch of the project. Further, the
conduct of the promoter to enjoy the amount of allotiees paid
is nothing but misappropriation of the amount legally paid as
the  promoter did ot hand  over possession, which the
promoler was legally bound to do. 1 18 not out of place 1o
mention here that if the promoter/respondent had g right 1o
receive  the money  from the allotice 1o hang over the
possession in time, it is bound o face the consequences [or
not handing over the possession in time. lere, it is worlh 1o

quote a Latin maxim “ybi jus ibi_remedium,” which means

“where law  hag established a right, there should be a
corresponding remedy for its breuch IFthis be the legal and
lactual position, (he promoter 1s not only bound to refund the

amount but also 1o compensate the allotiee for disappropriate

19
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Sain or unfair advantage on the part ol'the promoter within the
meaning ol Seetion 72(a) ol the At 2016, of the amount paid.
IUis not out of place to mention here that as per record. (he
allottees had paid 327.30.883.19/-. However, it is not in
dispute that the respondent neither completed the project, nor
handed over possession Gl allottce having been forced 1o
approach  Hon'ble HRERA Authority, Panchkula, (o oel
refund  along  wih interest  afier having indulged  in
uhwarranted foreed litigation by the promoter ar he Cost of
allottees personal expenses, which it has not got all date,
During  this period, obviously, (he allottee: had o sufrer
mconvenience, harassment, menial pain and agony during the
said period bringing its case within the ambit of Seetion 72(d)
of the Act, 2016 as such feclings are 10 be felt/sensed by this

Forum without seeking any proofthercof:

In view of the above: since, the promoters had been
using the amount of° 27.30,883.19/-, for the last more than 13
vears, for the sake ol repetition it is held that it can definitely
be termed g disappropriate gain or unfair advantage, 4y
cnumerated in Section 72(a) of the Act. In other words, it had

been loss 10 allotices as a result of default on the part of the

20



Complaint No, 2217 OF 2023

promoter which continyeg ull date. Thus. i would be in the
interest ol justice, if the compensation is ordered 1o be paid to
the complainant afior taking into consideration, the defauly ol
respondent for (he period starting from 2010 tll date and alse
misutilization of (e amount paid by the complainant (o the
respondent. In fact, the facts and eircumstances of this case
itself are proof of agony undergone by the complainant for so
long, hence, there is 10 need to look lor formal proof of (he
same. Further, there can't be denial 1o the effeet that the
allottees must have had 10 run around 1o agk the promoter 1o
hand over the possession and also that if the unit provided in
time, there was no reason for the complainant (o lle the
complaints/execution petition by cngaging  counsel(s) i
different Stages, and also that because of cscalation of prices
o unit in Jugt 13 years, the complainant may not be in g
position 10 purchase the same unit now, which amounts o loss
oF opportunity (o the allottees. These factors also ¢nable an

allottee o gey compensation,

In view of the forgoing discussions, the complainant iy

held entitled for compensation,
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9. Once,  the Ccomplainant  has  been held  entitled 1 gl
compensation; now it is 1o be decided how much compensation s to be
granted, on which amount, what would be raie of'interest and how long the

promoter would be liable 1o pay the interest?

Belore amswering this question, thiy Forum would like (o
reproduce the provisions of Scetion 18 of the Act, 2016, Rules
15 and 16 of HRERA, Rules, 2017 and also definition ol

‘interest’ given in Seetion 2(za) of the RIERA Act, 201 6:

Rule 15 - Prescribed Rate of Interest - [Proviso 1o section 12,
section 18 and sub section (4) and sub-section (7) of section
19
3#75——_ For the purpose of Proviso o section | 20 section 18; aqud
!67 sub=seetions (4) and (7) of section 19, the “interest i the rate
prescribed” shall be the State Bank of India highest mareinel
cost of lending rate 120, -

Provided that in case the State Banj, of ldia marginal
cost of lending rate (M( LR) is not in use, it shall be replaced by
such benchmark lending ratey vohich the State Bank of India
My fix from time to time for lending o the general public, |

Rule 16- Timelines Jor refund of money and intevest at such
rate as may be pres ribed, pavment of interest at such rate ay
may be prescribeds- [Section 18 and Section | 9/.-

(1) Any refund of money alone with the iterest at such rate as
may he proseribed pavable by the promoter in 1, s of the Acr,
or rules and regulations made theve under shall he pavable by
the promaoter 10 the allottee within period of ninety dayy Srom

the date on which such refund alongwith interest suel, Fele s
may he prescribed has been ordered by the Awthoriny:
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(2) Where an allottee does oy imtend to vwithereyw from the
project and inieresy Jor everr mong of delay tifl handing over of
the possession at Such rate as piay he prescribed prdered hy the
Authority o pe paid by the promerer 1o the allottee, the arrears
of such interest g crued on the daie of the order by the 4 uthority
shall be pavable by the promoter 1o the allottee within o period
of ninety dayy Jrom: the dage of the order of the Authoring and
interest for every month of delav shall be pavable by (he
Promoler to the allotiee before 10th dav of the Subseguent
monih,

Section 18 - Return of amount and compensation,

(1) If the promoier Tails 1o complete or thable 1o gjve
POSSession of an apartment, Plot or building,

() in accordance with the terms of the dgreement for sale or ay
the case may be, duly completed v the date Spectfied therein: o
(h) due 1o discontinuance of his business as o developer on
daceconnt of suspension op revocation of the registration ider
this Act or for any other reason, he shall he liable on demand 1o
the allottees, i case the allottee wishey o withdraw from the
project, withouyt Prejudice to any other remedy available, 1)
return the amount received by him in respect of that apartment,
plot, building, as the case mayv be, with interest Such rale gy
may be prescribed in thi behalf includine Conmpensation in e
Licaner as provided wnder thiy A g

Provided that where an allottee does not intend 1o withelran

Jront the project, he shall be paid, by the promoter: interest for

cvery month of delay, till the handing over of the POSSCssion, ol
such rate as mav be prescribed.

(2) The promoter shall compensate the allotteey in cuse of any
loss caused 1o him die 1 defective title of the land, on whicl the
project is heing developed or lias heen developed, in the mwiner
as provided under this Acy and the elaim for COMpensation
inder this subsection shall not be burred by limitation provided
under any law for the tine heing in force,

(3) I the promoter fails 1o discharge any other oblicationy
miposed on him wnder this At or the rules or regitlations meade
thereunder or iy accordance with the terms wd conditiony of
the  agreement  fop sale, ho shall be liable o) pan sl
compensation to the allonees, in the manner as provided uneer
this Aet.
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Section 2(za) - “ingorest " means the ratey of interesi pavahle by
the promoter or (he allotiee, as the case my he,

Lxplanation.  poyp the prurpoye Of this elese

(i) the rate of interest chargeahle from the alforee b the
PrOmoter; in case of dofily shall be egual 1o the rate of interest
which the promoeter shall be liable 1o pay the allottee, in case of
defanlt;

(11)_the interese pavahle by the Lromoter (o the allopee shal! he
Lront the dare the gromoier received the AROURT o8 any par
thereof till the date the_amount_or par thereof and inlerest
thereon_is refimded. and the interest pavable by the afllotiee 1o
the: promoter shall he Jrom the date the alloyee defaules in
payment to the promoter it the date it is paid-

Perusal of provisions ol Section 18(1)(b) make it clear that in
case of refund or tompensation, the prant of interest may be at such
rale as preseribed in this behall in the Act. It ig not out of place 1o
mention here that Seetion IS(1)(b), not only deals with cases ol refund
where allotice withdraws  rom project but also  the cases  of
compensation as is evident from the heading given 10 this seelion as
well ‘as the faet thar j has mention of refund and rate ol interes
thereon including cases of compensation.  Further, perusal ol
provisions of Section [R(1)(b) of the Act, 2016, indicate thay the
allottee shall be entitled 1o get refund or compensation, s the case

may be. with interest at (he rate prescribed in the Aet, 2016,

Rule 15 of the Rules 2017, defines the “rate™ as “State Bank ol

India highest marginal cost of lending rate 1 2% with proviso”,
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Further, Rule 16 provides [or the time limit 1o refund mongey
and interest thereon and interest is 1o be as per the rate preseribed in
Rule 15 in case of matters eovered under Proviso lo seetion 12,
Seetion 18 and Scetion 19 (4) and 19(7) of the Act, 2016. 1t lurther
deals with two Situations, one, where the allottee has opted for g
relund rather than 4 unit in a project and sccond case where he has
gone for the projeet by there is delay in delivery, Henee, it cannot be
said that the Rule 16 deals with only one situation out of Iwo
mentioned therein as sub rule (1) and sub rule (2) respecetively. It ig nof
out of place to mention here that this Rule deals with cases related 1o

Section 18 & 19 of'the Act, 2016,

[Tow Jong the interest would remain payable on the reflund or
compensation, as the case may be, is provided in Section 2(za) of the
Act, 2016, which says that cycle of interest would continue till the
entire amount iy refunded by the promoter. In other words, il the
provisions of Scetion |8 read with Rule 15 read witl Rule 16 and
Seetion 2(za) are mterpreted co-jointly, then it would mean that in case
of refund or compensation, as the case may be, the promoter wil] he
fiable 0 pay the interest from the date the: promoter received the
amount or any part thereof ]| the date the amount of relund or

compensation, as the case may be. or part thercol along with up 10
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date interest iy relunded/paid, cven i not specified in

the order under

execulion, However, (he situation ig dilferent in case ol an allotice's

default in payments to the promoter (il the date it iy

legal position. it is sale to conclude in (he case in hand,

paid. With this

still in view of

Explanation (i) 1o Section 2(za) the allotee will be entitled o get the

interest up to date of the final payment at the rate preseribed in Rule
L5
RELIEF
10, Reverting back 1o the facts of the case under consideration,

having the above discussed legal position in mind, i iy concluded that

respondent is directed (0 make payment ol compensation as caleulated below

m relief: having in mind (he provisions of Rule |5:

The caleulation of compensation as veriffed by the Accoun

Branch of [onble Authority is tabulated below:

——

|

Amount Amount paid by Time period
Paid by Judgment debtor
decree (in ¥) and date
holder
(in ¥) and
date
J:«:i_[}Emﬂﬁ_{ﬁ.ﬂf},mlf}f‘-F:afd on | 24.04.2010-05.11 .20
paid on 05.11.2024 24
24.04.2010 (25,00.000/- paid on
05.11.2024) on
. = [R4.00.000/-
26
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Compensali
on Amount

110 | 2645929/ |

=TT |

(in 3)
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23,65.000/- 27.08.2010-05. | .20 [ 11.10 | 315768 I/~
paid on 24 (25,00,000/- paid | %
27.08.2010 on 05.11.2024) on

21,00,000/-
._'___‘———-———r._____——-L__l_.-__ —
25,00.000/- paid on 27.08.2010-20.01.2 | 1.10 [24.23.979/-
20.01.2025 025 (25.00,000/- o,

paid on 20.01.2025)
On remaining

| *2,65,000/- o
29,848 99, 27.08.2010-20.01.2 [ [.10 | %15,758/-
paid on 025 (25,00,000/- Yo
27.08.2010 | paid on 20.01.2025) ) |
22,85,600/- [7.02.2011-20.01.20 | 11.10 LI A83()/-
paid on 25 (25,00,000/- paid | %,
[7.02.2011 on 20.01,2025) on

L, 2,25,151.01/-

17.02.2011-10.02.20 [ 11.10 | 93,901 -]
25 (Date ol order) Yo
on remaining

-] amount ol
o™ 260.448.99)/-
8, 086/- 17.02.201 |- 0.02.20 [ 11.10 212,56/~
paid on 25 (Date of order) Yo
17.02.2011 .
22.86.926/- 02.04.2011-1 0.02.20 (1110 2441 86Y/-
paid on 25 (Date ol order) Y
02,04.201] ¥
<2,21.311.0 [?..HH.EHL-I—I'{J.UE.E 1110 | 22,58, 174/
4/- paid on 025 (Date ol order) |9,
12.08.2014 - _
250,000/ 12.08.2014-10.02.2 [11.10 | 258328
paid on 25 (Date ol order) | %
12.08.2014 |
21, 475/- 07.10.2014- 1.02.2 | 1116 21.6496/-
patid on 025 (Date of order) | %
07.10.2014 | _
22,70,000/- 07.10.2014- 10.02.2 | 11.10 3. 10,374/-
pitid on 025 (Daite ol order) |,
07.10.2014 |
1,813/ 05.03.2015-10.02.2 | 11,10 [ 22,0097
paid on 025 (Date of ordery |9,
05.03.2015 | _ | | _
27
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2,71.475.0 05.03.2015-10.02.2 T11.10 22,99.769/-
4/~ paid on 025 (Date ol order) |,

105.03.2015

12,72.646.0 UH.IU.E{}I_ﬂ—H].ﬂE.E 11,10 | 22.83.069/-
/- paid on 025 (Date of order) Y

08.10.2015

2,72.646.0 28.10.2015-10.02.2 L0 (2814112
A= paid on 025 (Date ol order) | %

28.10.2015

14,056/~ 30.03.2017-10.02.2 [1.10 EIE,ZHW-—'
pard on 025 (Date ol order) [,

30.03.2017 |
Total- R36.47.100/-
127.30.883.
15/- )
[l Since, the complainant has been loreed (o lile the complaint 1o

5 3D : . 3 ; ; ;
."'6771}“ 2et his legal right of Lompensation, the complainant ig granted 30,000/ ys

litigation charges.

The total compensation comes to 3647100/~ 1 230.000/-
2360,77,100/- (Rupees Thirty six lakhs seventy seven thousand one hundred

only),

12, [n these terms, the present complaint is partly allowed. The
respondent is directed 1o pay an amount of 236,47.100/- | 230,000/-

R36,77.100/- (Rupees Thirty six lakhs sevenly seven thousand one hundred
only) within 9¢ days to the complainant. First instalment 18 10 be paid within
45 days from the date of uploading of this order and remaining amount

within the next 45 days.
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Itis turther direeted that if' the payment is not made in the manner

dirceted within Stipulated time, in view of the provisions of Seetion 2(za) of

the Act, 2016, the respondent shall be liable to pay interest on delayed

payment as per the provisions of Rule 15 of the Rules. 2007, ll realization

ol the amoun.

13. The present complamt stands disposed of in vicw ol the aboye

observations. File be consigned 10 record roor alier uploading of this order

on the website of the Authority,

! Aaﬁ/’jﬁw

\“IAJ{}R PHALIT %IIARM:‘\

ADSJ(Retd.)
ADJUDICATING OF FICER
1L02.2025

Note: This judgement containg 29 pages and all the page
and signed by me,

8 have been cheeked

Mx‘\JU!i PHALIT E:IM.RP\I A

ADSI(Retd.)
ADJUDICATING OFFICER
1LD2.2025
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