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ORDER;

—— A

This order of mine will dispose of a complaint filed by the
complainants namely S, Manju Sharma wife of Shri Surender Kumar
Sharma, Shri Surender Kumar Sharma son of Shri Shiv Kumar Sharma
agamst TDI Infrastructure Limited, secking compensation and the interest
from this Forum, in accordance with the provisions of Rule 29 of (he
HIRERA, Rules, 2017 (heremafier to be referred as the Rules 2017), read
with Sections 71 & 72 of the RERA Act, 2016 (hereinalier to be referred as

the Act, 2016),

2. Bricl facts of the complaint are that complainants after having

gone through the advertisement given by the respondent company i.¢, TDI

\ —Inlrastructure Limited (hereinafier 1o be referred as the respondent) had
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booked a residential floor in the project- Tusean Moors. TDI Tuscan City,
Kundli, Sonipat, of the respondent by making payment of 23.00.000/- on
29.04.2010. Complainants stated that after payment of 45% of the total sale
consideration of the unit, allotment letier dated 03.12.2010 was issucd in
favour of complainants and unit no. T-55/TF having arca 1164 8q. 1. was
allotted. Thercaflier: complainants entered into independent flat buyer
agreement with the respondent on 19.05.2012. As per clause 30 of the FBA,
possession of the floor was to be made within 30 months from the date of

agreement, thus the deemed date ol delivery ol possession was 19,11 2004, 1t



Complainl No. 221308 23

is submitted by the complainants thai respondent has not completed the
construction of the project in question including the floor booked ti]] date
cven after payment of more the 90% amount of the total cost, iLe.,
R23,02.889/- which has been paid against basic sale pricc of Rg
25,31,290.12/- by the complainants on different dates shown in statement of
account issued by the respondent. Further, complainants have stated that
despite a lapse of more than fourteen years. respondent has nof received
completion certilicate/occupation certificale. That, delay in development of
project by the respondent has shattered the fajth of complainants and such
inordinate delay has frustrated (he purpose ol purchasing the unit, There is
no basic development carried out at site of the projeet by the respondent and
lurther there is no scope ol completion of project even in near future,
Therefore, complainants were Jeft with no other option but to approach
Authority and filed complaint No, 2825 of 2022 before the | lon’ble [Haryany
Real Estate Regulatory Authority, Panchkula. for refund along with interest
which was allowed vide order dated 09.08.2023 and the respondent was
directed to refund the amount paid by the complainants, i.c., 223,02.889/-
along with interest calculated ll the date of order which works out 1o
125,38,209/-; That, the complainants further approached this Forum for the
compensation for harassment caused in the hands of respondent. Henee. the
present complaint has been filed, That, the complamants lurther submitied

that the complainants suffered 4 lot duce to non-delivery of the said unit. She

3
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has also claimed tha even clause 30 of Fla Buyer Agreement, the
complainants have suffered financial loss. lots of expenses have been
incurred in visiting office and project site, engaging the lawyer and prayed
that the respondent be directed to pay a compensation of 210,00.000/- on
account ol financial Joss and mental harassment caused to the complainani,
by not delivering the possession and 22,00,000/~ on account of litigation

expenses.

3 On reccipl of notice of the complaml. respondent filed reply,
which in briel states that that duc to the reputation of (he respondent
company, the complainants had voluntarily invested in the projeet ol the
respondent company namely- Tuscan floors, TDI Tusean City at Kundli,
Sonipal, Haryana: That. when the respondent company commenced the
construction ol the said project. the RERA Act was not in existence,
Therefore, the respondent company  could not have contemplated any
violations and penaltics thereof, as per the provisions of the RERA Adt,
2016. That the provisions of RERA Act are 1o be applied prospectively.
Therefore, the present complaint is not maintainable and falls outside the
purview of provisions of RERA Act, That the agreement was executed much
prior [rom the date when the RERA Act came into existence, Accordingly,
the agreement executed between the partics is binding on the buyer/allottee,

Complainants are bound by the terms of the agreement and as such cannot
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withdraw their consent. The complamants are educated persons and have
stgned on cach and cvery page ol the agreement, hence, cach torns is binding
on the complainants, T'hat complainants herein as investor have accordingly
invested in the project of the Respondent Company for the sole reason of
mvesting, carning profits and speculative gains, therefore. the captioncd
complaint is liable 10 be dismissed in limine. That respondent vide letter
dated 09.05.2014 had applied to the Director General of Town and Country
Planning, Ilaryana, for grant ol occupation certificate which Is awailed.
Further, it has been submitted that handing over of possession has always
been tentative and subjeet to foree majeure conditions and the complainants
have been well aware about the same: That, reliel has already been granted
by Hon'ble Authority in Complaint 10.2825 0l 2022, decided on 09.08.2023
wherein refund along with interest has been granted to the complainants.
This interest includes the interest in the form of compensation which is over
and above the compensation as claimed by the complainants in the present
complaint, which is not justified, The complainants can not claim double
benefit when reliel has already been granted by the Authaority in the form of
mterest. Further, it is contended that no documentary evidence has been
placed on record by (he complainants o support its averments, Finally, the
respondent has prayed that the present complaint [filed by the complainants

may kindly be dismissed with heavy cost, in the interest ol justice,
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4, This Forum has heard Ms. Neclam Singh, Advocate, for the
complamants and Sh. Shubhnit Hans,, Advocate, for the respondent and has

also gone through the record carctully,

5 In support ol s contentions, learned counsel for {he
complainants has argued that in the instant case, complainants are very much
entitled o get compensation and the interest thercon, because despite having
played its part of duty as allottees, the complainants had met all the
requirements including payment ol sale consideration for the unit booked but
it is the respondent which made to wait the complainants to get their unit
well in time complete in all respect for more than 13 years, which foreed the
complainants 1o go for unwarranted litigation 1o get the refund along with
interest by approaching Hon’ble Authority at Panchkula, which has finally
granted on 09.08.2023, She has further argued that the complainants have
been played fraud upon by the respondent as it despite having used oney
deposited by the allottees did not complete the project and enjoyed the said
amount for its own cause which amounts (o misappropriation  of
complainant’s money on the part of respondent. She has also argued that the
allotice has made maximum payment and also suffered mental and physical
agony because of delay in possession, thus, in view ol clause 30 of (he

Builder Buyer Agreement, the complainants are entitled 1o compensation.
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Finally, she has prayed to grant the compensation in the manner prayed in

the complaint.

0. On the other hand, learnced counsel for the respondent had
argued that the complainants can not claim compensation when reliel of
refund along with interest had alrcady been granted by the Authority. [1¢ has
lurther argued that there has not been any intentional delay on the part of the
respondent to complete (he project which got delayed because of the
cireumstances beyond the reach of (he respondent. Ile has also argued that
since the projeet was launched prior to ineeption of Act, 2016. provisions ol
Act, 2016 shall not apply in this case. e also argued that the complaint is
barred by limitation, henee, it be dismissed. [le has also argued that the
complainants can't take benefit of clause 30 of Builder Buyer Agreement, ag
there has been no willful delay on the part of promoter to complete the

project., Finally, ke has prayed to dismiss the complaint.

7. With due regards to the rival contentions and facts on record.

this Forum possess following questions to be answered:

(@) Whether the law of limitation is applicable in a case covered

under RERA Aet, 2016 and Rule 2017 made thereunder?



(b}

(c)
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Whether the RERA, Act, 2016 and Rules, 2017 bars this Forum
Lo grant compensation when relicf of relund with interest hag
already been granted by Hon'ble Authority?

What are the factors to be taken note of to decide compensation?
Whether it is necessary lor the complainants (o give evidence of
mental harassment, agony, grievance and frustration caused due
o deficiency in service, unfair trade practice and miscrable
altitude of the promolter, m a case o get compensation or
interest!

Whether complainants are entitled to £¢l compensation in the
case in hand?

Now, this Forum will take on cach question posed Lo answer. in

the following manner;

The answer o this question is in negative,

The plea for the respondemt is that complaint is barred by
limitation as project pertain to the year 2005, whereas complaint

was filed in the year 2023,
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On the other hand, the plea for the complainants s thal
the provisions of Limitation Act are not apphicable in this
complaint  filed under RERA Act, 2016, henee, plea of

limitation so raised be rejected.

With duc regards to the rival contentions and facts on
record, this Forum is of the view the law ol limitation does not
apply in respeet of 4 complaint filed under the provisions of the
RERA Aet, 2016 Rather, Seetion 29 of the Limitation Act.
1963, specifically provides that Limitation Act, 1963, docs not
apply to a special enactment wherein no period of limitation is
provided like RERA Act, 2016. For ready reference, Section 29

ol'the Limitation Act, 1963, is reproduced below:

Section 29 - Limitation Act, 1963

29. Savings,—

LNothing i this Act shall affect section 25 af the Indian
Contract Act, 1872 (9 of 1872).

LWhere any special or local law prescribes for any suir,
appeal or application a period of limitation different from the
period prescribed by the Schedule, the provisions of section 3
shall apply as if such period were the period prescribed by the
Schedule and for the prrpose of determining any perviod of
limitation prescribed Jorany suit, appeal or application by qny
special or local law, the provisions contained in sections 4 to 24
(inclusive) shall apply only in so far as, and to the extent (o
which, they are nor expressly excluded by sueh special or local
faw,

LU8ave as othervise provided in any law for the time heing in
foree with respecr 1o marriage and divorce, nothine in thiy Act
shall apply 1o any suit or other proceeding under any such law,
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iSections 25 and 24 and the definition af “easement” in
section 2 shall not apply to cases arvising in the tervitories 1o
which the Indian Fasements Aet, 1882 (5 0f 1882), may for the
lime being extend.

Even, seetion 18(2) of RERA Act, 2016, brings the

complaint out of the purview of Limitation Act, 1963,

Further Tlon'ble Apex Court in Consolidated Enge,

Enterprises v/s Irrigation Department 2008(7)SCC169. has held

regarding  applicability of  Limitation Act. 2016, upon
quasi-judicial  forums  ike “Authority™  or “Adjudicating
Officer” working under RERA Act and Rules thereunder to the
effeet that “Limitation Act would not apply to quasi-judicial
bodies or Tribunals.” Similar view has been reiterated by

Hon'ble Apex Court in case titled as “MLP, Steel Corporation

vis Commissioner of Central xcise 2015(7)S8CS8.

Notwithstanding anything stated above, academically,
even il it is accepted that law of Imitation applics on
quasi-judicial proceedings, though not, still in the case in hand.,
it would not have an application in this casc as the projeet has
not been completed il date. resulting into refund of the amount
lo the complainant, so, cause of action for the complainants is in

continuation, if finally held entitled 1o get compensation,

In nutshell, plea of bar of limitation is devoid of merit,

10
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Whether the RERA. Act, 2016 and Rules. 2017 bars this

Forum to srant tompensation when relief of refund with

interest has already been granted by Hon’ble Authority?

The answer 1o this question is in affirmative,

This question has been answered by Ion'ble Apex Court in

Civil Appeal no.(s) 6745-6749 02021 titled as “M/s New Tech

Promoters and Developers Py, Lid. v/s State of L2 & Ors.” on

dated 11.11.2021, 1o the effeet that reliel of adjudging

compensation and interest thercon under Seetion 12,1418 and
19, the Adjudicating Officer exclusively has the power 1o
determine, keeping in view the provisions ol Scetion 71 read
with Seetion 72 of the Act. The relevant Para of the judgment is

reproduced below:

“80. From the scheme of the Act of which a detailed reference
fas been made and taking note of power of adjudication
delineated with the Regulatory Authority and Adjudicating
Officer, what finally culls out is that although the Act indicates
the distinet expressions like ‘refund', Cinterest’ penalnt” and
compensation’, a conjoint reading of Sections 18 and 19 clearty
manifests that when it comes 1o refund of the amount, and
interest on the refund amount, or directing payment af inferest

for delaved delivery aof possession, oF penalty and interest

thereon, it is the Regulatory A uthority which has the power fo
examine and determine the outcome of a complaint, At the same
time, when it comes to a question of seeking the relief af’
adjudging compensation anid terest thereon under Sectiony 12,
T4, 18 and 19, the Adjudicating Officer exclusively has the
power o determine, keeping in view the collective reading of

i1
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Section 71 read with Section 72 of the Aet I the adiudication
under Sections 12, 14. 18 and 19 other than compensation ay
crvisaged, if extended to the Adjudicating Officer ay praved
that, in our view may intend 1o expand the ambit and seope of
af the powers and finctions of the Adjidicating Officer under
Section 71 and that wonld be against the mandate of the Ac
2018, "

Thus, in view of above law laid down by 1lon'ble Apex
Court, the reliefs provided under Section 31 and then Section 71
of the RERA Aet, 2016 read witls Rule 29 of Rules, 2017 are

independent to cach other 1o be granted by two different

Authorities,

In nushell, the plea of bar ol granting compensation or

mterest is devoid of merit,

¢ taken note

On this point, relevani provisions of RERA Act, 2016
and also law on the subject for grant of compensation, are as

under;
(i) Section 18 - Return ol amount and compensation

(1) IF the promoter fails to complete or is unable (o give
possession ol an apartment, plot or building,

(a) in accordance with the terms of the agreement for sale or ay
the case may be, duly completed by the date specified therein;
ar (b} due 1o dise ontintance of his business ay o developer on
aecount of suspension or revocation af the registration under
this Act or for any other reason, he shall be liable on demand 1o

12

nsation?



Compluint No.2213 OF 2023

the allotiees, in case the allottee wishes (o withedraw fivm the
praject, without prejudice o any other remedy available. o
retien the amount received by hint in respect of that apariment,
plot, building, as the case may be, with interest at such rate ay
may be prescribed in this behalf including compensation in the
kanner as provided under this Act:

Provided that where an allottee does not intend ter withdraw

Jrom the project, he shall be paid, by the prometer, interest Jor

every month of delay, il the handing over of the POSSCSSTon, at
such rate as may be prescribed,

(2) The promoter shall compensate the allottees in case of any
loss caused to him dye 1o defective title of the land. on vwhie )
the project is being developed or has been developed, in the
manner as - provided under this Act, and (he claim  for
compensation wunder this subsection shall not he barred by
limitation provided under anylaw for the time being in force.

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations
made thereunder or in accordance with the terms and
conditions of the agreement for sale, he shall be liable to pay
such compensation 1o the allottees, in the manner as
provided under this Aet.

(ii) low an Adjudicating Officer is 1o CXereise its

powers 10 adjudicate, has been mentioned in a case titled as

Mrs. Suman a Pandev & Anr v/s Ansal Propertics &

[nfrastructure Ltd. Appeal no. 56/2020, by 1llon’ble Uttar

Pradesh Real Estate Appeliate Tribunal at Lucknow dated

29.09.2022 in the following manner:

[2.8- The word “fail to comply with the Provisions of anmy
of the sections ay specified in sub section (1)" used in
Sub-Section (3) of Section 71, means failure of the promoter to
comply with the requirements mentioned in Section 12, 14, |&
amd 19, The Adjudicating Officer after holding ernguin' while
adindging the quantium of compensation or interest as the cease

13
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may be, shall have due regard to the factors mentioned in
Section 72, The compensation may be adjndeed either ug o
quaniitative or gy compensalon titerest.

129 The Adjudicating Officer, thus, has been conferved with
power 1o dirvected for making pavment of compensation or
interest, as the tase may be, “as he thinks fit” in aee ordance
with the provisions of Section 12, 14, 18 and 19 of the Act afier
taking into consideration the Jactors enumerated in Section 72
af Act.

(i)  What is 1o be considered by the Adjudicating Officer.,
while deciding the quantum of compensation, as (he term
“ecompensation™ has not been defined under RERA Act, 20 16, is
answered in Scetion 71 of the Act, 2016, as per which * he may
direet o pay such compensation of interest, as the case may any
be, as he thinks fit in accordance with the provisions of any ol

those sections,”

Section 72, further claborate the factors to he laken note of

which read as under:

Section 72: Factors (o be taken into account by the
adjudicating officer.

72. While adiudging the guantum of compensation or piterest.
as the case may be, under Section 77  the adjudicating officer
shall have due regard to the following factors, namely;

(a) the amount of disproportionate gain or wifair advantaee,
wherever guantifiable, made us a resul of the defaul;

(h) the amount of loss catsed as a result of the defauls;
(c) the repetitive nature of the defaull;

(d) such other factors which the adjudicating officer considers
necessary to the cave in firtherance of fustice.

14
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(iv) For determination of (e cntitlement ol complainants or

compensation due to default of (he builder/developer 1Hon ble

/s lofrastructure

Apex Court in

M/s. 1licon lnl'rusi{uglurgi & Anr. Vs, Trevor D'Lima and

Others, Civil Appeal No.(s) 3533-3534 of 2017 decided on

12.03.2018 , has held as under:-

“Thus, the Forum or the Conmmission must determine theat

there has been deficieney in serviee and/or miisfeasance in

public _office _which  has resulted _in loss _or injurv. Ne

hard-and-fast vule can be laid doven, however, a few examples
would be where an allotment is made. price is received/puid but
possession is not given within the period set oul in the brochure.

The Commission/t'orum would then need to determine the lows.

Loss could be determined on the basie of loss ol rent which
could have been carned if possession was given and the
premises let out or if the consurer has had 10 stay in rented
premises, then on the basis of rent actually paid by him, Along
with recompensing the loss the Commission/Forum may also

compensate for harassment/injury, both mental and physical.™

In the aforesaid case, TTon'ble Apex Court laid down the

principle for entitlement of the compensation due o loss or

15
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mjury and its scope in cases where the promoter of real estate
lailed 10 complete the project and defaulted in handmg over its
possession.  Similarly, Hon'ble Three Judge Bench of the

Hon'ble Apex Court in Charan Singh Vs. 1lealing Touch

Hospital & Ors. (2000) 7 SCC 668, had carlier held regarding

assessment ol damages in 4 case under Consumer Protection

Act, in the following manner:

“While quantifvine damages, Consunier Foruns are reguired 1o
make _an__attempt o serve the ends of justice so  that
compensation is _awarded. in an estublished case, which nor
only seives the purpose al_recopmpensine the inelivicual b
which alse ar the Name time, aims o brine ghowt gualitative
change in the  aititude of _the service provider. Indeed,
caleulation of damages depends on the facts and clrcumsiances
of each case. No hard wid Jast rule can be laid down Jor
universal — application.  While awarding  compensation,
consuper forum has to take into account all relevant fuctors
aind  assess compensation on the basis of aceepted  leval
principles, and moderation. It iy Jor the consumer forum to
Brant compensation to the evient it finds it reasonable, fair and
proper in the facts and cirenmstances of a given case according
to the established judicial standards where the clainiant is liahle
(o establish his charee,

Whether it s necessary for the complainants to_woive
evidence  of  mental harassment gricvance and
frustration caused due (o deficieney in serviee, unfair (rade
practice and miserable attitude of the promoter, in a ease {o

get compensation or interes?

The answer to this question is that no hard and fast rule

could be laid to seek proof of such feelings from an allotice,

lle/she may have documentary proof to show the deficieney in

16
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service on the part of the builder and even this Forum could
itsell take judicial notice of the mental and physical agony
suffered by an original allottee due 1o non-performance of
dutics on the patt of the promoter, in respeet of the promises
made to lure an allottee to in vest its hard carned money W own
its dream house without realising the hidden agendas or unfuir
practices of the builder in that project.

In nutshell, (o award compensation, the Forum can adopt
any. procedure suitable in a particular case (o decide the
availability of factors on record entitling or disentitling an
allottee to pet compensation which is the reason even under
Rule 29 of the Rules 2017. it i not compulsory to lead

evidence,

Whether complainants are entitled to gel compensation in

the case in hand?
Al case mn hand?

Before deliberating on this aspect, it is necessary 1o deliberate

upon admitted facts to be considered 1o decide the lis;

(1) Project pertains to 2005
the year

() | Proposed [Tanding As perclause 30 of

over of possession mdependent lat buyer dated
19.05.2012, 30 months from
the date of FBA
(19.11.2014)

1 (ii1) | Basic sale price R25,31.290.12/-

17
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(V) | Total amount paid 123.,02,889/-
(V) | Period of payment 29.04.2010-
20.09.2017
(vi) | Occupancy NO
certificate

Whether received
Gll Filing of
complaint

(vii) | Date of filing of 15.11.2022
complaint under

Section 31 before
llon’ble Authority

(vii) | Date ol order of (09.08.2023
Authority
(1x) | Date of lling of 20.10.2023

complaint filed
under Section 12, 18
& 19 of RERA Act,

2016
(%) | Date when total refund Part-payment made in the
made, i made following manner
Sr. | Date 1f’mmvunl

No.

. [05.11.2024 | 25.00.000/-

2. 120.01.2025 lQ-S.{H}.I{}UUH-

It is a matter of record that the projeet advertised in
the year 2005, did not get completion certificate (il liling of
the complaint on dated 20.10.2023 and also that the

complainants on its part had performed their part of duty by

18
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paying more than 90% of hasic price of the unit, Admittedly,
the basic price of the plot was 25.31.290.12/« whereas the
complainants paid 223,02,889/- 1ill 20,09,2017.

IUis also admitted on record that the complainants
did not get possession of the unit allotted. There can also be
no denial that allottces of the uni generally spend their
liletime carning and they are not at equal [ootings with that of
the promoter, who is in a dominating position. The position of
the allotiees becomes more pitiable and sympathetic when he
or she has to wait for years logether to pet the possession of a
unit allotted despite having played its bid, But on the
contrary, it is the promoter who enjoys the amount paid by
allotices during this period and keep on going 1o delay the
completion of the project by not meeting legal reguirements
on ils part to get the final completion from  competent
Authority about fulfilling which such promuter knew sinee the
tme ol advertisement of the launch of the project, Further, the
conduct of the promoter 1o enjoy the amount of allotices paid
is nothing but misappropriation of the amount fegally paid as
the promoter did not hand over possession, which the
promoter was legally bound (o do. It is not owt of place to

mention here that if the promoter/respondent had a right 1o

19
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receive the money from the allottce to hand over the
possession 1 time, it is bound 1o face the consequences for
not handing over the possession in time, Here, it is worth to

quote a Latin maxim “ubi jug ihi remedium.™ which means

“where law has established o right, there should be 3
corresponding remedy for its breach,” If this be the Tegal and
lactual position, the promoter is not only bound to refund the
amount but also to compensate the allottee for disappropriate
gain or unfair advantage on the part of the promoter within the
meaning ol Section 72(a) of the Act 2016, of the amount paid.
It is not out of place to mention here that as per record, the
allotiees had paid 223.02.889/-. However, it is not in dispute
that the respondent neither completed the project, nor handed
Over posscession till allotee having been forced to approach
[on'ble IRERA Authority, Panchkula, to get relund along
with interest after having indulged in unwarranted forced
litigation by the promoter at the cost of allottees personal
expenses, which it has not got ull date. During this period.,
obviously, the allottee had 1o sulfer inconvenicnee,
harassment, mental pain and agony during the said period

bringing its case within the ambit ol Section 72(d) of the Act,

20
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2016 as such feelings are 10 he felt/sensed by this Forum

without seeking any proof thereof,

I view ol the above, since. the promaoters had been
using the amount of ~23,02.889/-, for the last more than 13
years, for the sake of repetition it is held that it can definitely
be termed as disappropriate gain or unlair advantage, as
cnumerated in Section 72(a) of the Aet, In other words, it had
been loss to allottees as a result of default on the part of (he
promoter which continues till date. Thus; it would be in the
interest of justice, if the compensation is ordered 1o be paid 1o
the complainants afier taking into consideration, the defauli of
respondent [or the period starting [rom 2010 1o till date and
also misutilization of the amount paid by the complainants to
the respondent, In fact, the facts and circumstances of this cage
itsell are proof of agony undergone by the complainants for so
long. hencee. there is no need 1o look for formal prool of the
same. Further, there cant be denial o the elfeet that the
allottees must have had 10 run around to ask the promoter 10
hand over the posscssion and also that il the unit provided in
time, there was no reason for the complainants to file the

complaints/cxccution petition by engaging counsel(s) at

21
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different stages, and also that because of escalation of priecs
of unit in last 13 years, the complainants may not be in g
position 1o purchase the same unit now, which amounts to loss
of opportunity to the allotices, These factors also enable an

allottees to get compensation.

In view of the [orgoing discussions. the complainants

is held entitled for compensation.
9. Once, the complainants have been held entitled 1o pet
compensation. now it is 1o be decided how much compensation is to be
granted. on which amount, what would be rate of interest and how long the

promoter would be liable to pay the interest?

Belore answering this question, this Forum would like 1o
L —_—
== _7,1,1--':-""#'ﬁh - ' ; ;
;?177( reproduce the provisions of Section 18 of the Act, 2016, Rules
15 and 16 of HRERA, Rules. 2017 and also definition of

“interest” given in Section 2(za) of the RERA Act, 2016:

Rule 15 - Preseribed Rate af Interest - [Proviso to section 12,
section 18 and sub section (4) and sub-section (7) of section
19/

Ior the purpase of proviso lo section | 2r section 18 anid
sub-sections (4) and (7) af section 19, the “interest at the raie
prescribed ™ shall be the State Bank of India highest mureinal
cost of lending rate | 29, -

Provided that in case the State Bank of India marvinal
cost of lending vate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of ndia
mayv fix from time o time for lending to the general piblic. [
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Rule 16- Timelines for refund of money and interest at such
rate as may be prescribed, payment of interest at such rate as
may be preseribed:- [Section 18 and Section 19/.-

(1. dAny refind of money along with the interest at such rate ay
may he prescribed payable by the promorer in termy af the Aet,
or rules and regulations made there under shall be pavahle by
the promoter to the allofice within o pertod of ninety days fiom
the date on which sueh refund alongwith interest such rate ay
may be prescribed has been ordered by the Authority:,

2) Where an allottee does not intend o withdraw fiom the
project and interest for every month of delay till handing over of
the possession at such rate as may he prescribed ordered by the
Authority 1o he paid by the promoter to the allottee, the ariears
of such interest acerved on the daie of the order by the Authority
shall he pavable by the promoler to the allottee within a period
of ninety davs fiom the dete of the order of the Authority and
mierest for every month ol delay shall be pavable by the
promoter o the allottee before 10th day of the subsequent
mounth,

Section 18 - Return of amount and compensarion,

(1) If the promoter fails 1o complete or is unable 1o give
possession of an apartment, plot or building,

(at) in accordance with the iormy of the agreement for sale or us
the case may be, dily completed by the date specificd therein: or
th) due to discontinuance of his business ay develaper on
accownt of suspension or revocation of the registration under
this Aet or for anv other reason, he shall be fiable on demand 1o
the allottees, in case the allottee wishes o withdraw from the
project, without prejudice 1o amy other remedy available, (o
retirn e aimount received bv him in respec of that apariment,
plot, building, as the case may he, with interest at_swch rate ay
may be prescribed in this behalf includine COMPensation in the
wmanner as provided ynder this Act:

Provided that where an allotee does not intend to withdraw

Srom the project, he shall he paid. by the promoter; interest for
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every month of delay, (il the handing over of the possession, af
such rate as may be preseribed.

(2) The promoter shall compensdalte the allottees in case of any
loss caused to hine due 1o defective title of the tand. on which the
praject is being developed or has heen developed, in the manner
as. provided under this Act, and the claim for compensation
under this subsection shall nog be barred by limitation provided
under any law for the time being in foree.

(3) I the promoter Jails to discharge any other oblicationy
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of
the agreement for sale. he shall be liable to pav such
compensation to the allottees, in the manner as provided under
this Aet.

Section 2(za) - “inmterest” means the rates of interest payable hy
the promoter or the allottee, as the case may he,

Explanation,  For the purpase of this clayse

(i) the rate of interest chargeable from the allottee by the
promater in case of default, shall be equal to the rate of interest
which the promoter shall be fiable 1o pay the allottee, in cage of
default;

(15)_the interest pavable by the promoier to the allottee shall he
Lrom _the _date_the promoter received the gimownl or_any pari
thereof Gll the date the amount or part thereol and interest
thereon is refunded, ane the interest pavable by the allonee o
the promoter shall be Jrom the date the allotice defaultys in
payment to the promoter (il the date it is praid;

Perusal of provisions ol Seetion ER{1)(b) make it clear that in

case ol relund or compensation, the grant of interest may be al such
rate as preseribed in this behall in the Aet, It is not out of place to
mention here that Section 18(1 )(b), not only deals with cases ol relund
where allottee withdiaws  from project but also the cases of

compensation as is evident from the heading given 10 this seetion as
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well as the fact that i has mention of refund and rate of interest
thercon including cases of Compensation,  Further, perusal  of
provisions of Section I8(1)(b) of the Acet, 2016, indicate that the
allottee shall be entitled o get relund or compensation, as the cage

may be, with interest at the rate preseribed in the Act, 2016,

Rule 15 of the Rules 2017, defines the “rate” as “Stale Bank of

India highest marginal cost of lending rate 1 2% with proviso™.

Further, Rule 16 provides for the time limit 1o refund  money
and interest thereon and mlerest is to be gy per the rate preseribed in
Rule 15 in case of matters covered under Proviso 1o section 12,
Section 18 and Section 19 (4) and 19(7) ol the Aet, 2016. 1t [urther
deals with two situations, one, where the allotice hay opted for a
refund rather than a unit in 4 project and second case where he has
gone lor the project but there is delay in delivery. Hence, it cannot be
said that the Rule 16 deals with only one situation out of two
mentioned therein as sub rule (1) and sub rule (2) respectively. It is not
out of place to mention here {haj this Rule deals with cases related to

Section 18 & [9 of the Act. 2016.

How long the interest would remain payable on the refund or
compensation, as the case may be. is provided in Seetion 2(za) of the

Act, 2016, which says that cyele of interest would continue il the
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entire amount iy refunded by (he promoter. In other words, if the
provisions of* Section 18 read with Rule 15 read with Rule 16 and
Seetion 2(za) are interpreted co-jointly, then it would mean that in case
of refund or compensation, as the case may be, the promoter will be
liable to pay the interest from the date the promoter received the
amount or any part thercol til] (he date the amount of refund or
compensation, as the casge may be, or part thereol along with up 1o
dale interest iy refunded/paid, even if not specified in the order under
exceution, However, the situation is different in case of an allottee’s
default in payments to the promoter till the date it is paid. With this
legal position, it is safe to conclude in the case in hand, still in view of
Explanation (ii) 1o Seetion 2(7a) the allotice will be entitled lo get the
interest up 1o date of the final payment at the rate prescribed in Rule

15,

RELIEK

10. Reverting back 1o the fiets of the case under consideration,
having the above discussed legal position in mind, it i concluded that
respondent is directed to make payment ol compensation as calculated below

in relief; having in mind the provisions of Rule 15:

The caleulation of compensation as verified by the Account

Branch of Hon’ble Authority is tabulated below:

26



Amount
Paid by
deeree
holder
(in ¥) and
dalte
23.00,000/-
paid on
29.04.2010

23,45.000/-
paid on
27.08.2010

%8304~ |
paid on
27.08.2010

22.15,000/-
paid on
28.02.2011
R5.537/-
paid on
28.02.2011

22.86,926/-
patd on
07.04.2011

Amount paid by
judgment debtor
(in %) and date

Complaint No.2213 GF 2973

I
Fime period

Compensati
on Amount
(in ¥)

15.00,000/- paid on
05.11.2024

e e 2 L
35,00,000/- paid on

20.01.2025

29.04.2010-
05.11.2024
(25,00,000/- paid on
05.11.2024) on

23.00,000/-

14,83,99()/-

27.08.2010-05.11.20
24 (5.00,000/- paid
on 05.11.2024) on

22.00.000/-

———

23.15,362/-

11,10 |
%,

27.08.2010-20.01 2
025 (25,00,000/-
paid on 20.01 2025)
on remaining
amount of

| 21.45.000/-

27.08.2010-20.01.2
025 (25,00.000/-

paid on 20,01.2025)
on W, 304/-

R2.31,988/-

1110
Vi

—

1110 213.286/-

28.02.2011-20.01.20
25 (25.00,000/- paid
on 20.01.2025) on

| 22,15.000/-

23,31.8R7/-

28.02.2011-20.01.20
25 (25,00,000/- paid
on 20.01.2025) on
25,537/

28.547/-

07.04.2011-20.01.20
25 (35,00,000/- paid
on 20.01.2025) on
21,26,159/-

21,93,289/-

07.04.2011-10.02.20
25 (date of order) on
remaining amount
ol 21.60.767/-
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15.10,2015

N2,2(M)/-

32.21,645/- 23:01.2015-10,02.2 1110 2557 500/-
paid on O25 (date of order) | v, W
23.01.2015 e
580/~ paid 23.01.2015-10.022 [ 1110 2648

on 025 (date of order) Y

23.01.2015

22.21,645/- b 0 ¥ T F—
paid on 025 (date ol order) | o4 L
27.03.2015

¥2,22,526/- 2 99.201510/082 11110/ 30 20 e |
paid on 025 (date of order) |9y o

1 14.09.2015

32.22,526/- 15.10.2015-10.02.2" [ T1.10 [, 30,550/
paid on 025 (date of order) | %, o

12.05.2017-10.02.2

[

100210507,

paid on 025 (date of ordery | vy,

12.05.2017 - ,
22.41,000/- =0.02.2017-10.02.3" [T110[ ¢ 97 057,
paid on 025 (date of ordery |9 o
20.09.2017 N

Total- 229.88.786/-
323.02.889/- ] -
11, Since, the complainanis have been forced 1o file the complaint

o get his legal right of compensaition.
230,000/~ as litigation charges,

The 1ot

230, 18,786/- (Thirty 1

rupees only),

12, In these

respondent s dirceted 1o pay

28

Lakh cighteen thousand soven hundred

the complainants are granted

al compensation comes 10 2988786/~ 1 330.000

and cighty six

terms, the present complaint is partly allowed. The

an amount of I29.88.786/- 1 230,000
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230,18, 786/- (Thirty Lakh eighteen thousand seven hundred ang cighty six
rupees only) within 9( days to the complainant, |¥irst instalment is to be paid
within 45 days from {he date of uploading of this order and remaining

amount within the next 45 days.

[t is further dirceted that if the payment is not made i the manner
directed within stipulated time, in view of the provisions of Section 2za) of
the Act, 2016, the respondent shall be liable (o pay interest on delayed
payment as per the provisions of Ryle L5 of the Rules, 2017, 1i]] realization

of the amount

13, The present complaint stands disposed of in view ol the above
observations. File he consigned to record room afior uploading of this order

on the website of the Authority,

ALt g

MAJOR PHAL I'T SHARMA
ADSJ(Retd,)
ADJUDICATING OFFICER
10.02.2025

Note: This judgement containg 29 pages and all the pug:u. have been checked
and signed by me,

-------------------

MAJUI{ PHALIT ‘illﬁRM:‘\
ADSJI(Retd.)
ADJUDICATING OFFICE R
10.02.2025
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