HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Websita: wwwiharvanarera.gouin

BEFORE THE ADJUDICATING OFFICER

Complaint No. : 2214 ol 2023
Date of Institution: 20.10.2023
Date of Decision: 10.02.2025
| Smit. Nikita Patni wife of Shri Ajay Patni,
resident of House No, CP - 17, 3rd Floor, Pitam Pura, Delhi 110034,

COMPLAINANT

Versus

DL Infrastructure  Limited, having its Corporate office af 9. Kasturba
Gandhi Marg, New Delhi 110001,

o RESPONDENT

" th
Hearing: 5

Present: - Ms. Neelam Singh, Advocate. for the complainant through V(.
Mr. Shubhnit Hans, Advoeate, [or the respondent through V('

ORDER:

This order of mine will dispose of a complaint [iled bv the
complainant namely *Smt. Nikita Patni wife of Shri Ajay Paini against D]

Infrastructure Limited, secking compensation and the interest [rom this



Complaim No,2219 () 2023

Forum, in accordance with the provisions of Rule 29 of the [IRERA. Rules,
2017 (hercinafier 1o be referred as the Rules 2017), read with Scctions 71 &

72 ol the RERA Act, 2016 (hereinafier 1o be referred as the Aet, 20 [6).

%]

; Briel’ facts of the complaint are that complainant afier having
gone through the adveriisement given by the respondent company i.c. TP
Infrastructure Limited (hercinafier to be referred as the respondent) had
booked a residential floor in the projeet- Tusean floors, T Tuscan City,
Kundli. Sonipat, of (he respondent by making payment of 23.00.000/- on
08.06.2010. Complainant siated that alter payment of 33% of ihe total sale
consideration of the unil, allotment letter dated 08.12.2010 was issued in
favour of complainant and unit no, T-55/SI having arca 1164 sq. . was
allotted.  Thereafier, complainant entered  into mdependent  {lat buyer
agreement with the respondent on 22.03.2011. As per elause 30 of the FI3A,
possession of the floor was 1o be made within 30 months from the date of
agreement, thus the deemed date of delivery of possession way 22.09.2013.
It is submitted by the complainant that respondent has ot completed the
construction ol the projeet in question meluding the Mloor booked 1i]] date
even alter payment of more the 90% amount of the total Cosl, 1.,
225,03,305.72/- which has been paid against basic salc price of  Rg
27.40.785.61/- by the complainant on different dates shown i statement of

account issued by the respondent. Further, complainant has stated that
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despite a lapse of more than fourteen years, respondent has not received
completion certificate/oceupation certificate. That, delay in development of
project by the respondent has shattered the faith of complainant and such
inordinate delay has lrustrated the purpose of purchasing the unit, There s
ho basic development carried out at site of the projeet by the respondent and
urther there is no scope ol completion of project even in near future,
Therelore. complainant was left with no other option but to approach
Authority and filed complaint No. 2827 of 2022 before the Ton’ble Haryang
Real Estate Regulatory Authority, Panchkula. for refund along with interes)
which was allowed vide order dated 09.08.2023 and the respondent was
dirceted o refund the amount paid by the complainant, i.c., 325,03.305.72/-
along with interes caleulated till the date of order which works out 1o
X27.42,575/-7 That, (he complainant [urther approached this Forum for the
compensation for harassment caused i the hands ol respondent. Henee, the
present complaint has been filed. That, the complainant further submitted
that the complainant sulfered a lot due to non-delivery ol the said unil. She
has also eclaimed (hat cven clause 30 ol ]y Buyer Agreement, the
complainant has sulfered financial loss, lots of expenses have boen Incurred
i visiting office and projeet site, engaging the lawyer and prayed that the
respondent be direeted 1o pay a compensation ol 210,00,000/- on decount of
linancial loss and mental harassment caused to (he complainant, by nol

delivering the possession and R2.00.000/- on aceount of litigation CxXpenses.
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3 On receipt of notice of the complaint, respondent filed reply,
which in briel states that that due to the Feputation of the respondent
company. the complainant had voluntarily invested in the projeet ol the
respondent company namely- Tuscan Mloors, "T'DI "Tuscan City at Kundlj,
Sonipat, Naryana: “[hat. when the respondent company commenced the
construction of the said project. the RERA Act was not in exislence,
Therefore, the respondent company could not have contemplated any
violations and penaltics thereol, as per the provisions of the RERA Act,
2016, That the provisions ol RERA Act are 1o be applied prospectively,
Therelore, the present complaint is not maintainable and falls outside the
purview of provisions of RERA Act. That the agreement was executed much
prior from the date when (he RERA Act came into existence. Accordingly,
the agreement execured between the parties i binding on the buyer/allottee,
Complainant is bound by the terms of the agreement and as sueh cannot
withdraw their consent. The complainant s an educated person and has
signed on cach and cvery page ol the agreement, henee, cach term s binding
on the complainant, Tha complainant herein as investor have accordimgly
invested in the project of the Respondent Company for the sole reason of
mvesting, arning profits and speculative gains, therefore, the caplioned
complaint is liable o be dismissed in limine. That respondent vide letter
dated 09.05,2014 had applied to the Director General of Town and Country
Planning, Harvana. for grant of oceupation certificate which js awaited,

4
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Further, it hag heen submitted that handing over of possession has always
been tentative and subject W foree majeure conditions and 1he complainant
has been well aware about the same: T'hat. relicl has already been granted by
Hon'ble Authority in Complaint no.2815 or 2022, decided on 09,08.2023
wherem refund along with interest has boen granted 1o the complainant. Thig
interest includes (he interest in the form of compensation which is over and
above the compensation g claimed by (he complainant in the present
complaint, which is not Justified. The complainant can not claim double
benefit when relief has already been granted by the Authority in the form of
interest. Further. it is contended that no documentary evidence has been
placed on record by the complainant to support its averments, Finally, the
respondent has prayed (hat the present complaint filed by the complamant

may kindly be dismissed with heavy cost, in the interesi ol justice.

4, This Forum has heard Ms, Neelam Singh, Advocate, for the
complainant and Sh. Shubhniy Hans.; Advocate, for the respondent and has

also gone through the record carclully.

3 In support ol s contentions, Icarned  counsel  for the
complainant hag argued that in the instant case, complainant is very much
entitled 1o pet compensation and the inlerest thercon, because despite having
played its part of duty as allottees, the complainant had met all the

requirements including payment of sale consideration for the unit booked bu

L



it is the respondent which made (o wait the complainant o get their unit well
m time complete in al respect for more than |3 years, which lorced the
complainant 1o go for unmwarranted htigation 1o get the refund along with
mlerest by approaching Hon ble Authority at Panchlkula. which has linally
granted on 09.08.2023. She has further argued that the complamant has been
played [raud upon by (he respondent as i despite having used maoney
deposited by the allottees did not complete the project and enjoyed the said
amount  for its own  cayse which amounts 1o misappropriation o
complamant’s money on (he part of respondent, She has also argued that the
allotice has made maximum payment and also sullered mental and physical
agony because of delay in possession, thus, in view of clause 30 of the
Builder Buyer Agreement, the complainant is entitled 1o compensation.
Finally, she has prayed to grant (he compensation in the manner praved in

the complaint,

6, On the other hand, learned counsel for (he respondent had
argued that the complatnant ¢an not claim compensation when reliel of
refund along with mterest had alrcady been granted by the Authority, [ hay
further argued that (here has not been any intentional delay on the part of the
respondent o complete the project which pot delayed because of the
cireumstances beyond the reach of the respondent, [le hay also argucd tha

sinee the project was launched prior to ineeption of Act. 2016. provisions ol
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Act, 2016 shall no apply in this case. e also argucd that the complainl is
barred by [imitation, hence, it pe dismissed. 1le has also argued that the
complainant can’t 1ake benefit of clause 30 of Builder Buyer Agreement, us
there has been no willlul delay on (he part ol promoter 1o complete the

project. Finally, he has prayed to dismiss the complaint,

¥ With due regards 1o the rival contentions and fuets on record,

this Forum possess following questions to be answered:

(8)  Whether the law of limitation is applicable in 4 case covered

under RERA Act. 2016 and Rule 2017 made thereunder?

(b)  Whether the RERA, Act, 2016 and Rules, 2017 bars this Faorum
10 grant compensation when rolicl of relund with interest has

already been granted by Ion’ble Authority?
(€) Whatare the factors to be taken note of to decide compensation?

(d)  Whether it is neeessary for the complainant (o give evidence of
mental harassment, agony, gricvance and [rustration caused due
o deficiency in service, unfuir trade practice and miscrable
altitude of the promoter, i a case to pef compensation or

interest?

e} Whether complainant is entitled o ECL compensation in the case

in hand?
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8. Now. this Forum wil] lake on cach question posed to answer, in

the lollowing manner;

8(a) Whether the law of limitation js applicable in 2 eage covered
under RERA Aet, 2016 and Rule 2017 made thercundoer?

The answer 1o (his question is in negatjve,

The plea for (he respondent iy (hat complaint is barred by
limitation as project pertain (o the year 2005, whereas complaint

was filed in the year 2023,

On the other hand, the plea for the complainant i that the
Provisions of Limitation Aet are not applicable in this complaing

liled under RERA Act, 201 6, henee, plea of Timitation so raised

d

61 With due regards 1o the rival contentions and facts on

be rejected,

record, this Forum is of the view the faw of limitation docs not
apply in respect of g complaint filed under the provisions of the
RERA Acl, 2016. Rather, Section 29 of (he Limitation Acl.
1963. specifically provides that Limitation Aet. 1963, does not
apply 10 a special enactment wherein no period ol limitation is
provided like RIRA Aet., 2016. For ready reference. Section 29

ol the Limitation Act, 1963, is reproduced below;

Section 29 - Limitation Act, 1963
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29. Savings, --

@Nm’ffmg in this Act shall affect section 25 of the Tndiean
Contract Act, 1872 (9 af 1872).

L2IWhere @iy special or focal Laow prescribes for ame suit.
appeal or application o period of limitation different from the
period prescribed by the Schedule, the provisions of section 3
shall apply as if sueh period were the period preseribed by the
Schedule ang Jor the purpose o) determining any period of
limitation prese ribed for any suit, appeal or application by any
spectal or local law: the provisions contained in sections 4 1 2
(inclusive) shall apply only in so fur us, and to the extent
which, they are not expressly excluded by sucl special or local
letn:

GiSave ay otherwise provided in anyv law for the time heing in
foree with respect to-marriage and divorce. nothing in this Aer
shall apply 1o @y Sutt or other proceeding wnder iy sueh faw
LSections 25 and 26 and the definition of “easement” in
section 2 shall not apply to cases arising in fhe tervitories 1o
whicl the tndian lasements Aer, 1882 (5 o 1882), may for the
tinme being oxtend.

lven, seetion I8(2) of RERA Aet, 2016, brings the

complaint out of the purview of Limitation Act, 1963,

Further Honble Apex Court in Consalidated Lnge.

Enterprises v/y [rrigation Department 2008(NSCC169. has held

regarding applicability  of  Limitation Act. 2016, upon
quasi-judicial  forumg  Jike “Authority™  or “Adjudicating
Offiger™ working under RERA Act and Rules thereunder 1o the
effeet that “*Limitation Act would not apply 1o quasi-judicial
bodies or Tribunals,” Similar view has been reiterated by

Hon'ble Apex Court in case titled as “M.P. Steel Corporation

v/s Commissioner ol Central lixeise 2015(7)88058.




8(b)
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anwilhslmuiing anything  stated above, academically,
even il it s aceepted that law of limitation applics  on
quasi-judicial proceedmngs, though not, still in the case m hang,
it would not have an application in this case as the project has
ot been completed 1ill date, resulting into refund of the amoumn
to the complainant, so. cause ol action [or (he complamant is in

continuation, I finally held entitled to gct compensation,

[n nutshell, plea of bar ol limitation is devoid of merit.

Whether the RERA, Act, 2016 and Rules, 2017 bars this

Forum to Lrant compensation when reliet of refund with

interest has already been granted by Hon ble Authority?

The answer (o thig question is in alfirmative.

This question has been answered by [lon'hle Apex Court in

Civil Appeal no.(s) 6745-6749 of 2021 titled as “M/s New Tech

Promoters and Developers Pyt Lid. v/ State of L. & Ors. on

dated 11.11.2021. 1o the effect that reliel of adjudging

compensation and interest thercon under Scetion 12,14,18 and
19, the Adjudicating  Officer exclusively has (e power o
determing, keeping in view the provisions of Section 71 read
with Seetion 72 of the Act, The reélevant Para of the judgment iy

reproduced below:

10
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0. From the seheme of the At of which ¢ detailed reforence
nas been made and taking note of power of adiudication
delineated with 1he Regulatory Awthority aue Adjudicating
Officer, Wit finally eulls out s et althoush the Aoy fnelicatey
the distine expressions like Crefund’ interest, penalty’ and
compensation’, q conjoint reading of Sections 18 cid 19 clearty

manifests that vwhen i comes o refund of the amownt, and
interest on the refund antount. or diveciing pavient of interest

Jor delaved delivery of possession, or penalty and interesy

thereon, it is the Regulatory A wthority which has the Pawer o
examine and determing the outcome of a complaint. At the same
time, when it comes 1o @ question of secking the relief of
adiudging compensation and intevest thereon inder Sectiony |2,
M4, I8 and 19, the Adjudicating Officer exelusively hay the
Power to determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act, I the adindication
under Sections |2, 14, 18 and 19 other than compensation as
envisaged, if extended to the Adjudicating Officer as praved
that, in owr view, may intend to expand the ambit wnd scope of
of the powery and finctions of the Adiudicating Officer wnder
Section 71 und thay would be against the mandate of the At
2016,

Thus, in view of above Taw laid down by 1onble Apex
Court, the reliefs provided under Seetion 31 and then Seetion 71
of the RERA Act, 2016 read with Rule 29 of Rules. 20017 are

mdependent 16 cach ofher o be granted by two different

Authorities.

In nutshell, 1he plea of bar of granting compensation of

interest is devoid ol menit.

i o ¥ A - i ] % i % T 1 %
What are the factors {o he Laken note of to decide compensalion’

11
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On this point, relevan provisions of RERA Act. 2016
and also law on (he subject for grant of compensation, are as

under:
(1) Section 1§ - Return of amount and compensation

(1) 1T the promoter fails o complete or s unable to give
possession of an apartment, plot or building.

() in accordance i ihe terms af th agreement for sale or gy
the case may be, duly completed by the date specified hevein,
ar (h) due 1o discontinwance of his business ay o developer on
“ecornt of suspension or revocaiton of the registiation witder
this Aet or for any other reason, he shall be liable on demand 1o
the allottees, in case the allotice wishes 1o withdraw from the
Project, withowt prejudice 1o am other remedy aviifable [0
return the amount received by him in respect of that apartment,
Plot, building, as the case may be, with intevest af suedh rate ay
may be prescribed in this behalf Including compensation in the
manner as provided wider this Aey:

Provided thar where w allottee does not intend 1) withdren
from the project, he shall be paid, by the Promores jnterest for
avery month of delav, till the handing over of the PPOSSeSNion, (i
Sueh rate as may be preseribed,

(2) The promoter shall compensate the allottees iy eave of iy
loss caused 10 him due ter defective title of the land, on which
the project iy heing developed or has hee developed, in the
manner as provided under this Acet, and the eflain Jowr
compensation under this subsection shill not be barred by
limitation provided wider amn law for the time heing in force,

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or (he rules or regulations
made thercunder oy i accordance with the terms and
conditions of (he Arecment for sale, he shall be liable o pay
Such  compensation (o the allottees, in (he manner as
provided under this Aet.

12
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(ii) How an mijudicu!iitg Oflicer is 1o CXLCreise s
POWErs 1o adjudicate, has been mentioned in g case titled as

Mrs. Suman Laiy Pandey & Anr vis Ansal Propertics &

Inlrastructure Litd. Appeal no. 36/2020., by Hon ble Uttar

Pradesh Real Estate A cllate ‘T'ribunal at Lucknow dated

29.09.2022 in the lollowing manner:

12,8 The word “fuil 1o comply with the provisions of any
of the sections gy Specified in sub section (1) wsed fn
Sub-Section ¢3) aof Section 71, means failure of the promoter to
comply with the requirements mentioned in Section 12, 14, 18
and 19, The Adjudicating Officer afier holding enquire while
adiudeing the quanivwm of compensation or mierest as the caye
may be, shall have due regard (o the factors mentioned i
Section 72, The compensation may be adpudoed vither s t
quantitative or ays compensatary interest,

129 The Adiudicating Officer; thus, has been cemferved \with
power o divected for making payment of compensation or
interest, ay the case may -be, “ay he thinks fit" in aeceordance
with the provisions of Section 12, 14, I8 ciied 19 of the Ao afier
taking infe consideration the factors enumerated in Seetion 72

af Aet.

(i)  What is (o be considered by the Adjudicating OfTicer.
while deciding the quantum ol compensation. as the {efn
“eompensation” has not been defined under RERA Act, 207 0, is
answered in Scetion 71 of the Act, 2016, as per which = he may
direet (o pay such compensation of interest, as the case may any
be, as he thinks (it in accordance with the provisions ol any of

those sections,™

13
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Seetion 72, lurther ¢laborate the lactors 1o be taken note of,

which read as under:

Seetion 72: LFactors (o be taken into account by the
adjudicating officer

T2, While adfudeing the quantunt of compensation o interest,
as the case mav be, jwides Section 71, the adjuelicating afficer
shall have dye 1, gard to the, Jollowing factors, netmedy

(a) the amount of disproportionaie gain or unfair daelvantave,

Wherever quantifiuble, made ay o result of the defauls;
(h) the amount of loss cansed as.a result of the defind);
(e) the repetitive nature of the defeule;

(d) such other factors which the adjudicating officer considery
necessary to the case in furtheranee af justice,

(iv)  For determination of the entitlement of complainant for
compensation due to default of (he builder/developer IHon'ble

Apex Court in M/s Fortune Infrastructure (now known

H )

M/s. IHicon Inﬁ':is!ruuture} & Anr. Vs, Trevor ’Lima and

Others, Civil Appeal No.(s) 3533-3534 of 2017 decided on

12.03.2018 . has held as under:-

“Liuws, the Forum or the Commission st determine that

there has hepn deficiency i service: aidior misteavance in

pblic _gffice which  bas resulied in_foss or ey, No

hard-and-fust rule can be laid dovn, however o fen' examples

weotld he swhere an allotmiont i meele, price is recen ed/paid hir

14
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POSSCSSIon is not given within the period set out in the hrochure,

The ¢ ‘m.ru;r.ﬂf.u'.*.'.r'mrﬁ-"f).rm.ﬂr wouldd then need 1 determine the fowy.

Loss could be determined on the basis of loss of rent which
could have been carmed if possession was given and (he
premises let out or il e consumer has had 1o stay in reénted
premises, then on the basis ol rent actually paid by him. Along
with recaompensing the loss the Commission/Forum may also

compensalte lor h:n':l:-:s;mumfinjLn‘y, both mental and physical.”

In the aforesaid case, Ion"ble Apex Courl laid down the
principle for entitlement of the compensation due to loss or
imjury and its scope m cases where the promoter of real estate
lailed o complete the project and delaulted in handing over its

POSSCSSION, Similarly, Hon'ble “Ihree dudge Beneh of (he

Hon'ble Apex Court in Charan Sinpgh Vs, Healing Touch

Hospital & Ors. (2000) 7 SCC 668. had carlier held regarding

assessment of damages in a case under Consumer Protection

Act, in the ollowing munner:

CWhile guainiifyine desnages, Consinier I vty e regitived o
MAake i _attempt 1o serve  the ends  of jistice & thar
LOmpensalion is_awarded. i oo extablished case, whicd il
enly serves (he purpose of Lecompensing the individual by
wihich alvo ar the same tinie, aims (o brine about o gualitative
change i the attitide of the  serviee provider,  Indeed.
calculation of damages depends on the Jacts and eircunistuces

15
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of each case, No hard and fast rule can be faid down fior
miiversel application,  1While awdarding  compensation. o
consumer forum fas 1o take into account il retevant factors
and  asyesy compensation on the basis of accepted leaal
prineiples, and moderation, Ip iy Jor the consumer Jorum o
stant compensation (o the evten i finds it reasonable, fuir and
Proper-in the facts and circtmstances of a BIVEN CUse aee oieling
to the established judicial standards where the claimant is liahle
fo estalilish s el g,

Whether it iy necessary for the complainant Lo give evidenee
ol _mental harassment, 400Ny, gricvanee ang frusiration
caused due to deficieney jn service, unfair trade praclice
and miscrable altitude of (he prometer, in_a case (o vel
compensation or interest?

The answer 1o this question is that no hard and fast rule
could be laid (o seck prool” ol such feelings from an allottee,
Hesshe may have documentary proof 1o show the deliciency in
service on the part of the builder and cven this Forum could
itsell take judicial notiee of the mental and physical agony
sullered by an original allotice due o non-performance of
duties on the part of the promoter, m respeet of (he Promises
made 1o lure an allottee 1o mvest its hard carncd money to own
s dream house without realising the hidden agendus o unfair
practices of the builder in {hat projeet,

In nutshell. o award compensation, the Forum can adop
any  procedure suitable in g particular case 1o decide (he
availability of factors on record entitling or disentitling an

allottee o get compensation which is the réason even under

16
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evidence,

Whe

the case in hand?
“‘—'—1'—___,_____._

Before deliberating on this

upon admited Facts 1o he considered to decide

Complaint No. 2214 Of 2023

IS Not compulsory 1o |ead

aspect, 1 js necessary o deliberate

the lis:

(1) Project pertains 1o the
year

2005

(i) | Proposed Iandin g
over of possession

Fr—

AS per clause 30 of
independent Mat by yer
dated 22.03.2011. 30
months from the date of
FBA (22.09.2013)

(111) | Basic sale price

R2740,785.61/-

(iv) [ Total amount piticl 225,03,305, 73/
[{v] Period of payment 08.06.2010-
24.08.2017

(Vi) | Oceupancey certificate NO)
Whether received til]
Filing ol complaint

(vi) | Date or lling of 15.11.2022
complaint under
Seetion 31 before
Ion"ble Authority

(viil) | Date of order of 09.08.2023
Authority

(ix) | Date ol filing af 20.10.2023
complamt filed under
Section 12, 18 & 19
OFRERA Act. 2016

l (x) Date when total refund Part-payment made in the

17
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=—
made, i made

IUis & matter of record that the project advertised in
the year 2005, did not get completion certificate (il liling ol
the  complaint on dated 20.10.2023 and also that the
complainant on ils part hagd performed their part of duty by
paying more than 90% of basic price ol the unit. Admittedly,
the basic price of (he plot was 227.40,785.61/- whereas the
complainant paid 125.03,305.72/- 1ill 24.08.201 7

It is also admitted on record that the complainan
did not get possession of the unit allotted. There can also be
o denial that allottees of the unil generally spend their
Itfetime carning and they are not at equal footings with that of
the promoter. who is in a dominating position. The position of
the allotiees becomes more pitiable and sympathetic when he
or she has to wait for years logether to get the possession ol a
unit allotied despite having played its bid. But. on the
contrary, it is the promoter who enjoys the amount paid by

18
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allotiees during this period and keep on going 1o delay the
completion of the project by not meeting lepal requirements
on s part o get the final completion from competent
Authority about [ullilling which such promoter knew since (he
ume of advertisenent ol the launch of the project. Further, the
conduct of the promoter (o enjoy the amount of allotices paid
ts nothing but misappropriation of the amount legally paid as
the promoter did not hand over possession. which (he
promoter was legally bound to do. It i not out of place o
mention here that if (he promoter/respondent had g right 1o
receive  the money from the allottee 1o hand over ihe
possession in time, it is bound 1o lace the consequences [or
not handing over the possession in time. Here, it is worth (o
quote a Latin maxim “yhi jus ibi remedium,™ which means
“where law  hag established o right. there should be 4
corresponding remedy . for its breach,” [f this be the legal and
factual position, the promoter is not only bound to refund the
amount but also 1o compensate the allotice for disappropriate
gain or unlair advantage on the part of the promoter within the
meaning of Seetion 72(a) of the Ael 2016, of the amount paid.
It is not out of place {o mention here that as per record, the
allottees had  paid 225,03,305,72/-, However, it is not in

159
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dispute that the respondent neither completed the project, nor
handed over possession till allotiee having been forced 1o
approach lon’ble 1IRERA Authority, Panchkula. 1o gel
refund  along  with nterest  afier having mdulged  in
unwarranted forced litigation by the promoter al the cost of
allottees personal Cxpenses, which it has not 2ol tll date,
During (his period. obviously, the allotiee had 10 sulfer
meonvenicnee. harassment, mental pain and agony during (he
said period bringing ity case within the ambit of Seetion 72(d)
of the Act, 2016 as such leelings are w be felt/sensed by this

Forum without secking any proof thereof,

Inview ol the above, sinee. the promoters had been
using the amount of 225,03,305.72/-, for the st more than 13
years, for the sake of repetition it is held that it can definitely
be termed as disappropriale gain or unfair advantage, as
“humerated in Section 72(4) of the Act In other words. it had
been loss to allotices as 4 result of default on the part ol the
promoter which continues till date, Thus, it would be in the
nterest of justice. if the compensation is ordercd 1o be paid 1o
the complainant afier laking into consideration, (he default or

respondent Tor the period starting from 2010 1o (il dage and

20
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also misutilization of the amount paid by the complainant 10

the respondent. I lact, the facts and circumstanees of this case

itsell" are proof of agony undergone by the complainant for so

long, henee. there is no need to look for formal prool ol the

same, Further, there can’t be denial o the effeet that the

allottees must have had 1o un around 1o ask the promoter to

hand over the possession and also that if the uni provided in

time, there was no reason for the complainant 1o file the

complaints/execution petition by cngaging  counscl(s) o

different stages, and also that beeause of escalation of prices

{ N ol unit in last 13 years, the complainant nmay nol be in a
7" - e - i b

']5] QK PasIion 1o purchase the same unit now. which amounis 1 loss
ol opportunity to the allogee. These [actors also enable an

allotice to get compensation.

Inview of (he lorgoing discussions. the complainant is

entitled for compensation,
9. Onee, the complainant  has been  held  cntitled (o get
compensation, now it is 10 be decided how mueh compensation is 1o be
granted. on whieh amount. what would be rate of interest and how long the

promoter would be lable to pay the intores?
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Belore answering this question. this Forum would like 1o
reproduce the provisions ol Scetion 18 of the Act, 2016, Ruyles
[5 and 16 or HRERA, Rules, 2017 und also definition of

‘terest” given in Seetion 2(za) of the RERA Aet, 2016;

Rule 15 - Preseribed Rate of Interest - [Proviso to section 1 5
section 18 and sub section (4) and sub-section (7) of section
19/

For the purpose of PIoviso (o section 12+ goe on 18; and
stth=sections (1) und (7) of seetion 19, the Cintervest at the ato
prescribed” shall be the Sette Bank of India highest maroinal
cost of lending rate | 2% s

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) j noLin use, it shall be repluced hy
sueh bevichmeark lending rates which the State Bank of India
mey fix from time to time for lending to the general public. /

Rule 16- Timetines Jor refund of money and interest at such
rate as may be rreservibed, payment of interest at such rate as
may be preseribed:- ISection 18 and Section | 9/.~

(1) Any refund of money alony with the mierest at sueh rate as
men be preseribed pavable by the promoter i terms of the et
artrules and resulations made there under shafl be payable hy
the promoier 1o the allottee within g period of ninety davs from
the date on which sich refund alongwith interest such rate as
mayv be preseribed has beoen ordered by the Authoring

(2} Where allottee does not infend to \wvithdran Srenn the
prajeet and interest for cverv maonth of delay (il hending over of
the possession at sucl) rate.as may he preseribed videred v ihe
Autharity 1o he pat by the promoter to the allottee, the arreary
of sueh inferest i rieed on the deate of the vrder hy the duthority
shall be pavable Iy the promoter to ihe allottee within a period
of ninety days from the date of the order af the A tthority and
miterest for every month of delay shall he pavable by the
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promaoter to the alfoiee hefore 101 dayv of the Suhsegrent
month,

Section 18 - Return of amount and compensation,

(1) If the promorer fails 10 complere or s unahle 1o ofype
possession of an apartment, plot or huilding,

(@) in accordance with the terms of the agreement for sale or s
the case may e, duly completed by the dgre specified therein, pr
th) due 1o discontinmence of his business oy u r.’f*rw’u,uc-r th
acconint of suspension. o revocation of the egINIralion idor
this Aet or for anyather reason, he shall be licehle on demand
the allotiees, tn ease the allottee wishes teo withdraw fiom the
profect, without mrejudice 1o any other remedy availabie, 1
relurn the amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at sueh Lol gy
wmay be prescribed in this behall inclydino Compensation i the
midnner as provided wider this Act;

Provided that where an allottee does not intend 1o Withdraw

Srom the project, he shall be paid, by the promoter interest for

every month of delay, till the handing over of the POssession, at
sueh rate as magy he prescribed,

(2) The promoter shall compensate the allontees in caye of iy
loss caused (o him due 1o defective title of the land. on which the
froject iy heipe developed or hay heen developed, in the HEey:
as provided under this Aet, aned the «clainy for compensation
under this subsection shall not he barved by limitation Jrrovideod
tider any lave for the time heing in foree,

(3) If" the promoter Jaily 1o discharge any other obligations
imposed on him under this Aet or the riiley areenlations mede
thereunder or in aceordance with the terms e conditions of
the  agreenent for sale, e shall be liahle 10 puy sui
compensation (o the aflottees, in the manner ax provided under
this Aet.

Section 2(za) - “interes means the rates of interest petvahle by
the promuter or the alloltee, as the case e D,

Explanation, Vo the puepose of this elause

(i) the vate of interest chargeable fiom the allotee by the
promaoter in case of defaudt, shall he cqual to the rate of interes
which the promoter shall be liahle to pay the allottee, in caseof
defeuli;
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(1) _the interest Lavable by the promoter 1o the allotice shall be
Lrom_the date the fromoler received the amonny QI iy pert
thereof" till_the dute the_amount_or pery thereol and _interess
thereon is refinded, and the interest pavable by the alfotiee o
the promoter shall be from the date the allatee defandty iy
Payment to the promoter 11l the dette it s paid,

Perusal of provisions ol Section IBC1)(b) make it clear that 1
case of refund or compensation, the srant of interest may be at sueh
ate as preseribed in this behall in the Act. It iy not oul of place 1o
mention here that Seetion IRC)(B). not only deals with cases of refund
where allottee  withdraws from  project bul also (he cases  of
compensation as is evident from the heading given 1o this seetion as
well as the fact that it Hag mention of refund and rate of mierest
thercon including cases of compensation.  Further.  perusal off
provisions ol Seetion LS of the Act. 2016. ndicate that the
allottee shall be entitled 1o get refund or compensation, ay the case

may be, with interest at the rate preseribed in the Act, 2016,

Rule 15 of the Rules 2007, defings the “rate™ as "State Bank of

India highest marginal cost of lending rate 1 2% with proviso’,

Further, Rule 16 provides for the time limit 1o refund maongey
and interest thercon and mterest is Lo be as per the rate preseribed in
Rule 15 in eage of matters covered under Provise 1o seetion 12,

Section 18 and Section 19 (4) and 19(7) of the Act, 2016. It further
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deals with 1we situations, one, where the allottee hag opled for g
refund rather than a uniy in a project and second case where he hag
gone for the project but there 18 deldy in delivery. Henee, it canno be
said that the Rule 16 deals with only one situation oyl of two
mentioned therein as sub rule (1) and sub rule (2) respectively. 1t is no
oul of place to mention here that this Rule deals with cases related (o

Seetion 18 & 19 ol the Act, 2016,

How long the interest would remain payable on the refund of
compensation, as the case may be, is provided in Section 2(za) of the
Act, 2016, which says that eyele of interest would continue till the
entire amount is refunded by the promoter, Tn other words, il the
provisions ol Section 18 read with Rule 15 read with Rule 16 and
Section 2(za) are interpreted co-jointly, then it would mean that in case
of refund or compensation, as the case may be, the promoter will be
liable to pay the interes from the date the promoter received the
tmount or any part thereof (il the date the amount of refund op
compensation, as the case may be, or part thereol along with up (o
date interest is refunded/paid, even if not specilied in the order under
executron. However, the situation s different in case of an illottee’s
default in payments 1o the promoter tll the date it is paid. With this

legal position, it is safe (o conclude in the case in hand. siil] in view of
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entitled to get the

nterest up to date of the final payment at (he rate preseribed in Rule

15,

10.

having the above discussed legal position in mind,

respondent is dire

Reverting back 10 the lacts

RELIEF

of the case under consideration,

i is concluded Lthat

cted to make payment ol compensation as calculared below

in relief; having in mind the provisions of Rule 15

The caleulation of compensation

as verilied by the Account

Branch ol 1Tonble Authority is tabulated below:

Paid by

decree

holder
{in 2) and
| date
23.00.000/-
paid on
08.06.2010

24.05.000/- +
paid on
20.08.2010

by judement
debtor (in )
and date

25,00.000/-
paid on
05.11.2024

| 08.06.2010-05.11.2004 | | L 10% |

Rate | Compensati
on Amount

{in 3)

Time period

’ 480,341 /-
(25,00.000/- paid on

05.11.2024) on
300,000/
26.08.2010-05.11.2024
(25,00,000/- paid on
05.11.2024) on
{EJHLUU{JI-

11.10% | R3.15.422/.

25,00,000/-
paid on
20:01,2025

26.08.2010-20.01 2025 [ 1110v, ¥3.28.046/-
(5.00.000/- paid on
20.01.2025) on
remaining amount of

[ 22,05,000/-
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paid on
26.08.2010

i e
22.35.000/-

patd on
10.03.2011]

patd on
10.03.2011

2,51.595/- |
paid on
19.05.2011

336,700/~
paid on
30.05.2012

paid on

07.03.2014

patd on
20.01.2015

2242262/
paid on
26.03.2015

32.43.225/-

paid on
11.09.2015

paid on
16.10.2015

20,051/~ |

1283572/ |

e ]
R2,42.262/-

Complaint No. 2214 o0 2023

25,00,000/~ paid on
20.01.2025) on
1 29,077/-

/?r,.fm.zn 10-20.01.2075
{

(X5,00,000/- paid on
20.01.2025) on
| 22.35.000/-

10.03.2011-20.01.2025

1109,

11,10%

HL03.2011-20,01.2025
(R5,00,000/- paid on
20.01.2025) on

6,051/~

L T0%,

-~
214,525/ ]

————— ]

13.,62,0406/-

244,872/

19.05.201 1-20.01.2025
(25,00,000/- paid on
20001.2025) on

.10%

268,175/-

19.05.2011-10.02,2025
(Date of order) on
remaining amount of
22.06,723/-

11.10%, |

30.05.2012-10.02.2025
(Date ol order)

HE10%

07.03.2014-10.02.2025
(Date ol order)

11.10%

X3,15,401/-

—_—

<51, 7R86/-

—

215,5090/-

20.01.2015-10,02.2025 |
(Date ol order)

1L 10%

R2,70,753/-

26.03.2015-10.02.2025
(Date ol order)

= -

[16.10.20

11.09.2015-10.02.2025
(Date ol order)

I15-10.02.2025
(Date ol order)

2

H-10% 120 65,964/
1.10% ) 23 54 521
TNTT —

12519324

]
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12,883/
paid on
10,04.2017

10.04.2017-] 0.02.2025 [ 11_10%,
(Date of order)

LH,22) - ]

— ——— - o
12.63,190/- 24.08.2017-1 (.,02.2025 | 11 A0%, 22.18.345/-
paid on (Date of order) o

24.08.2017
e T
lotal- 232,33.390/-

125.03.305,

L_?E"___J___ SN - _5_‘

I, Since. the complainants have been foreed 1o file the complaint
o get his legal right ol compensation, the complaimants are granted

230,000/~ as Titigation charges,

The total compensalion comes (o 232,33,390/- 1 +30,000/-
132.63,390/- (Thirty two lakh sixty three thousand three hundred and ninety

rupees only).

12 In these terms, (he present complaint is partly allowed. The
respondent is dirceted 1o Pay an amount of 33233390/ <30.000/-

232,63,390/- (Thirty two lakh sixty three thousand three hundred and ninety
rupees only) within 90 days 1o the complainant, Firsi mstalment is 1o be paid
within 45 days from the date ol uploading of this order and remaining

amount within the next 45 days.

IUis Turther dirceted that il the payment is not made in the manner

directed within stipulated time, in view of the provisions of Seetion 2(za) of
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the Act. 2016, (he respondent shall be liable (o pay mterest on delayed

payment as per the provisions of Rule 15 of the Rules, 2017, il realization

ol the amount.

13, The present complaint stands disposed of in view of the above

observations. File be consigned 1o record room

alter uploading of this order

on the website of the Authority,

-----------

*‘\!}’N.I{H{,ld )
ADJUDICATING OF FICER

10.02.2025

Note: This judgement contuins

29 pages and all the pages haye
and signed by me,

¢ been checked

@Jmﬂ

MAJUR PHALIT SHARMA

ADSHRetd.)
ADJUDICATING QFFIC ER

10.02.2025
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