HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: Www.haryanarera.gov.in

BEFORE ADJ UDICATING OFFICER, HRERA, PANCHKULA.

Complaint No. : 2209 or 2023
Date of Institution: 20010.2023
Date of Decision: 10.02.2025

I. Shri Daryao Singh son of Late Shri Khushi Ram,

2. Shri Rajesh Kr. Rana son of Shri Daryao Singh

3. St Aanchal wifc of Shri Rajesh Kr. Rana,
restdent of House No., 3-5/139, Vivekanand Apartments, Rohini, New
Delhi-110085. LCOMPLAINANTS

Versus

DL Infrastructure  Linited, having its Corporate office al Y, Kasturba
Gandhi Marg, New Delhi 110001, - RESPONDENT

Hearing: s

Present: - Ms. Neelam Singh, Advocate, for the complainants through V(.
M, Shubhnit Ilans. Advocate, for the respondent through V.

ORDER:

This order of mine will dispose of a complaint filed by the
complainants namely * Shri Daryao Singh son of Late Shri Khushi Ram, Shri
Rajesh Kr. Rana son of Shri Daryao Singh, Smt. Aanchal wife of Shri Rajesh
Kr. Rana against TDI Infrastructure Limited, seeking compensation and the
mterest from this Forum, in accordance with the provisions of Rule 29 of the

HRERA, Rules, 2017 (hereinafier 10 be referred as the Rules 2017), read
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with Scetions 71 & 712 of the RIERA Act, 2016 (hereinalier o be referred gy

the Act, 2016).

s
L}

Brief facts of (he complaint are thay complainants afier hiaving
gone through the advertisement given by the respondent company i.e, 1TDI
Infrastructure Limited (hereinafier 10 be referred as the respondent) had
booked a residential floor in the project- Tuscan Moors, TDI Tuscan City,
Kundli, Sonipat of (he respondent by making payment ol Rs 4,00,000/- on
28.04.2010, Complainants stated that aller payment of 45% of the lotal sale
consideration o (he unit, allotment letter dated 02.02.2011 was issued in
lavour of complainants and unit no. ‘T-S7/F1 having arca 1164 8q 11 was
allotted,  Thereafier, complainants entered into independent Nai buyer
agreement with the respondent on 25.05.2011, As per clause 30 ol the 'BA,
possession of the floor was to be made within 30 months from the date or
agreement, thus the deemed date of delivery of possession was 25, 12013, It
15 submitted by the complainants that respondent has not completed the
construction of the project in question including the loor booked tll date
cven alier paymemt of more the 95% amount of the total cost, 1.c..
220,79,419.52/~ which has been paid against basic sale price of  Rs
28.36,926.41/- by the complainants on difTerent dates shown in statement of
account issued by the respondent. Further. complainants have stated that

despite a lapse of more than lourteen years, respondent has nol reeeived
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completion eertilicate/oceupation certilicate. That delay in development of
project by the respondent has shattered the faith or complainants and such
mordinate delay has frustrated the purpose of purchasing the unit, There I8
no basic development carried out at site ol the project by the respondent and
further there iy ng scope ol completion of project even in near future.
Therelore, complainants were Iefl with no other option but 1 approach this
Authority and filed complaint No, 2815 of 2022 belore the Hon ble | Leryan
Real Estate Regulatory Authority, Panchkula, tor refimd along with interest
which was allowed vide order dated 09.08.2023 and the respondent was
dirccted (o relund the amount paid by the complainants, j ¢ R26,79,419.52/-
along with interesi caleulated 6l the date of order which works out 1o
12K,93.936/~ That, complainants further approached this Forum for the
compoensation for harassment causcd in the hands ol respondent. Henee the
present complaint has been liled. That, the complainants Turther submitted
that the complainants suffored a lot due to non-delivery of the said unit, She
has also claimed (ha even clause 30 of Flat Buyer Agreement, the
complainants huve Sulfered tinancial loss, lots of expenses have been
incurred in visiting office and projeet site, engaging the lawyer and prayed
that the respondent be directed O pay a compensation ol R10,00,000/- on
account ol finaneial Jogs and mental harassment caused (o the complainants,
by not delivering the possession and 2,00,000/~ on account of litigation

cxpenses,
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3. On receipt of notice of the complaint, respondent filed reply,
which in brief states that that duc to (he Feputation of the respondent
company, the complainants hud voluntarily invested in the projeet ol the
respondent company namely- Tuscan Moors, TD! "Tuscan City at Kundli.
Sonipat, Ilaryana: That, when the respondent company commenced the
construction of the said project, the RERA Act was not in- existence,
Therelore, the respondent company  could not have contemplated  any
violations and penalties thercol, as per the provisions of the RERA Acl.
2006, That the provisions ol RERA Act are to be applied prospectively,
Therelore, the present complaint is not maintainable and falls outside the
purview of provisions OFRERA Act. That the agreement was exceuted much
prior from the date when the RERA Act came into existencoe: Accordingly.
the agreement exceuted between the partics iy binding on the buyer/allottee.
Complainants are bound by the terms of the agrecment and as such cannot
withdraw their consent. The complainants are educated persons and have
signed on cach and Cvery page ol the agreement, henee, cach term iy binding
an- the complainants, “I'ha complainants herein as investor have accordingly
invested in the praject of (he Respondent Company for the sole reason of
mvesting, carning profits and speculative gamns, therefore, (he captioned
complaint is liable 1o he dismissed in limine, That respondent vide letter
dated 09.05.2014 had applied to the Director General of Town and Country
Planning, Haryana, for grant of oceupation certificate which i awiited.

4
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Further, it has been submitted thay handing over of possession has always
been tentative and subject o foree majeure conditions and (he complainants
have heen well aware aboul the same: That, reliel hus already been aranted
by Hon'ble Authority in Complaint no.2815 of 2022, decided on 09.08.2023
wherein refund along with interest s been granted 1o the complainants,
This interest ineludes the interest in (he form of compensation which is over
and above the compensation as ¢laimed by the complainants in the present
complaint, which is not Justified. The complainants ean not claim double
benelit when reliel has already been granted by the Authority in the form of
mierest, Further, it is contended that no documentary evidence has been
placed on record by the complainants 1o Support its averments. Finally, the
respondent has prayed that the present complaint filed by the complainants

may kindly be dismissed with heavy cost, in the interest ol justice.

4. This Forum has heard Ms, Neelam Singh, Advoeate, for the
complainants and Sh. Shubhni Hans,. Advocate. for the respondent and has

also gong through the record carefully,

5. Insupport  of g contentions, learned  counsel  or the
complainants hag argued that in the instant case, complainants are very much
entitled 1o pet compensation and the interest thereon, because despite having
played its part of duty as allotiees, the complainants had met all the

requircients ineluding payment of sale consideration for the unit booked but

Ln
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it is the respondent which made to wait the complainants to get their unit
well in time complete in al] respect for more than |3 years. which foreed (he
complainants to go for umwarranted litigation 1o pet (he refund along with
interest by approaching [1on'ble Authority at Panchkula. which has linally
granted on 09.08.2023. She has further argucd that the complainants have
been played fraud upon by the respondent as it despite having used money
deposited by the allottees did not complete the project and cnjoyed the said
amount for ils own  cause which amounts (o misappropriation  of
complainant’s money on the part of respondent. She has also argued that the
allotiee has made maximum payment and also sulfered mental and physical
agony beeause of delay in possession. thus, in view of clause 36 of the
Builder Buyer Agreement, the complainants are entitled 1o compensation,
Finally, she hag prayed to grant (he compensation in the manner prayed in

the complain,

6. On the other hand, leamed counsel (or the respondent had
argued that the complainants ean ot claim compensation when relief ol
refund along with interest had already been granted by the Authority, 11¢ lias
turther argued that there has not been any intentional delay on the part of the
respondent o complete the project which got delayed because of the
circumstances beyond the reach ol the respondent, 1le has also arpued that

since the projeet was launched prior to inception of Act, 2016. provisions o
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Act, 2016 shall not apply in this case. e also argued that the complaint g
barred by hmitation, henee, it be dismissed. Ile has also argued that (he
complainants can’t ke benefi ol clause 30 of Builder Buyer Agreement, g
there has been ng willful delay on (he part of promoter 1o complete the

project. Finally. he has prayed (o dismiss the complaint,

¥, With due regards 1o the rival contentions and lacts on record,

this Forum possess following questions 1o be answered:

(@) Whether the law of limitation is applicable in 4 case covered

under RIIR A Act, 2016 and Rule 2017 made thereunder?

(b}  Whether tle RERA, Act, 2016 and Rules, 2017 bars this Forum
Lo grant compensation when relief of refund with interest his

already been granted by [on’hle Authority?
(€} Whatare the factors 1o betaken note of 1o decide compensation”

(d)  Whether it is neeessary lor the complainants 1o give evidence of
mental harassment, agony, grievance and lrustration eauscd due
to delicieney in service. unfair trade practice and miscrable
attitude of the promoter, in 4 Gase 10 get compensation or

nterest?

(€)  Whether complainants are entitled 1o get compensation in the

case i hand?
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Now, this Forum will take on cach question posed to answer, iy

the following manner:

8(a)

Whether the law of limitation is applicable in a CASC Ccovered
under RERA Aet. 2016 and Rule 2017 matde thereunder?

The answer (o this question is in negative,

The plea for the respondent is that complaint is barred by
limitation as project pertain to (he year 2005, whereas complaint

was liled in the year 2023,

On the other hand, the plea for the complainants js that
the provisions of Limitation Act are not applicable in thiy
complaint filed under RERA Act, 2016, hence, plea of

limitation so raised be rejected,

With duc regards 1o the rivyl contentions and [aets on
record, this Forum is of the view the law of limitation does not
apply in respeet of a complaint filed under the provisions of the
RERA Act. 2016 Rather, Seetion 29 o (he Limitation Aet,
1963, specifically provides that Limitation Act. 1963, docs no
apply to a special enactment wherein no period of limitation is
provided like RERA Act, 2016, FFor ready relbrence. Section 29

ol the Limitation Act, 1963, js reproduced below:

Section 29 - Limitation Act, 1963
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29, Savings.--

LNothing in this Aet shall uffect section 35 of the Indian
Contract Aet, 1872 (Qaf 1872).

L2 Where am' special or local law preseribes for am suis,
appeal or application q period of lmitation different fiom the
period prescribed by he Schedule, the provisions of section 3
shall apply as if such period were the period preseribed by the
Schedule: ang Jor the purpose of determining any period of
limitation preseribed for anv suit. appeal or application D any
spectal or local law, the provisions contained in sections 4 to 24
(inclusive) siail apply only in so far as, and o the extent 1o
which, they are not expressly exeluded by such special or loeal
leew:

(3)Save as otherwive provided in am levw for the time heing in
foree witl respect lo marriage and divoree. nothing in this Act
shall apply to uny suit o other proceeding undey any sueh law:
A)Sections 25wl 26 aid the definition of “easement” in
section 2 shall not apply to cases arising in the lerritories to
which the nedian Easementy Acr. 1887 (3 of 1§82), meay for the
tmie heing extend.

lven, section 18(2) of RERA Act, 2016, brings (he

complaint out of the purview of Limitation Act, 1963,

Further Hon’ble Apex Court in Consolidated Engp.

Lnterprises vis Irrigation Department 2008(7ISCC 169, has held

regarding applicability  of  Limitation Act, 2016, upon
quasi-judicial  forums  like “Authority™ oy “Adjudicating
Offieer™ working under RERA Act and Rules thereunder 1o the
clfeet that “Limitation Act would not apply o quasi-judicial
bodies or Tribunals,™ Similar view has been reiterated by

Honble Apex Court in case titled as “M.P._Sicel Lorporation

vis Commissioner ol Central Vxcise 201 S{7)SSCSR.




8(h)

anwilhxlamiing anything stated above, academically,
even il it is aceepted that law of limitation applies  on
quasi-judiciyl procecdings, though not, still in the case in hand,
1t would not have an application in this case ag the project has
ot been completed (i) date, resulting into refund of the amount
to the complainant, 8O, cause ol action [or the complainants is in

continuation, I finally held entitled (o gcL compensation.

[n nutshell, plea of bay of limitation is devoid of merit,

Whether the RERA, Act, 2016 and Rules, 2017 hars this

Forum to prang compensation when relief of refund with

interest has already been granted by Honhle Authority?

The answer o this question is in aflirmative.

This question has been answered by IHon ble Apex Court in

Civil Appeal no.(s) 6745-6749 ol 2021 titled as "M/s New Teeh

Promoters and Developers Pvt. Lid. v/ State of U P & Ors.” on

dated 11.11.2021. 1o the effeet that reliel of adjudging

cimpensation and interest thereon under Scetion 12,1418 and
19, the Adjudicating Officer exclusively has (he power Lo
determine, Keeping in view the provisions of Section 71 read
with Section 72 of the Act, The relevant Parg ol the judement iy

reproduced below:

10
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"8G From the scheme of the Act of which a detailed reference
has bheen made ang taking note of Power af adindication
delineated with the Regulatory Authorivy: and A dindicating
Officer, what finally culls our is that although the Act indicates
the distinet expressions like refund’, interest’ penalte” aned
compensation’ o conjoint reading of Sections 18 ctited 19 elearty

anifests that vhen i comes 1o reflmd of' the et and
iterest on the refind amount, or directing pevient of interest

for delaved delivery of possession, or penalty i interest

thereon, it iy the Regulatory 4 wthority which heas the Power fo
examine and determine the outcome of a complaint. At the same
tme, when it comes 1o @ question of seeking the reliel of
djudeaing compensation and intevest thereon wnder Seetions 12
M, 18 and 19, the Adindicating Officer exelusively has the
Power o determine. Keeping in view the collective reading o
Section 71 read with Section 72 of the Act. If the adiudication
under Sections 12, 14, 18 and 19 other than comipensation as
envisaged, if extended 1o the Adjudicating Officer as praved
that, in owr view may intend to expand the gmbiy i scope of
of the powers and Junctions of the Adjudicating Officer wnder
Section 71 and that would be against the mandate of the et
2006,

Thus. in view of above Jaw laid down by [1on*hle Apex
Court, the reliels provided under Section 31 and then Section 7
of the RERA Act, 2016 read with Rule 29 of Rules. 2017 are

ndependent o cach other o be granted by two differen

Authorities,

I nutshell, the plea of bar of 2ranting compensation or

mterest is devoid ol merit.

What are the [actors 1o he taken note of to decide compensation?

11
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On this point, relevang provisions of RERA Acl. 2016
and also law on (he subject for grant of compensation, are as

under;
(1) Seetion 18 - Return of amount and compensation

(1) I the promoter fails (o complete or is unable 1o give
possession of an apartment, plot or building,

(@) in accordance with the terms of the agreement for xale or as
the case may be, duly completed by the date specified therein:
or (b) due 1o discontinnanee of his business as a developer on
account of suspension o revocation of the registrdation under
this Act or for am-other veason, he shall be liable on demand 1o
the allottees, in case the allottee wishes 1o withdraw from the
project, without prejudice o anv other remedy available, 1o
returse the amount received by him in respect of that apartmeny,
plot, building, as the vase mdy be, with interest at sued; e s
muay be presceribed in this belwalf ineliding compensation in the
anner as provided under this At

Provided that where an allottee does not intend 1o Withdraw
from the project, he shall be paid, by the prowmotes interest for
every month of detay, till the handing over of the Possession, i
sueh rate as may be prescribed.

(2) The promoter shall compensate the allottees in cose af anmy
loss: caused to him due 1o defective title of the land. on wihicl
the project s heing developed or has heen developed, in the
manner as  provided under i Act, and the claim fir
compensation wnder this subsection shall not he barred by
limitation provided under @' law for the time heing in foree.

(3) I the promoter fails (o discharge any other obligations
imposed on him under this Act or the rules or regulations
made thereunder or jn accordance with the terms and
conditions of the agreement for sale, he shall be liable (o pay
such  compensation (o (he allottees, in the muanner as
provided under this Act.

1Z
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(ii) How an Adjudicating Officer s o exercise its

powers 1o adjudicate, has been mentioned in a case titled s

Pandey & Anr v/s Ansal Properticy &

Infrastructure Ltd. Appeal no. 56/2020. by Hon'bhle Uttar

—

Pradesh Real Kstate Appellate Tribunal at Lucknow dated

29.09.2022 in tlie [ollowing manner:

12,8 The svord *fail 1o comply with the provisions aof any
of the sections ay specified in sub section (1) ysed in
Sub-Section (3) of Seetion 7], means failuve of the Promeater to
comply with the requirements mentioned in Section 12, 14, I8
and 19. The Adjudicating Officer after holding endguire while
adiudging the quanium of compensation or interest as the case
may he, shall have die regard 10 the factors mentioned in
Section 72, The compensation may he: adindecd cither as o
grantitalive or ay compensatory iferest.

1229 The Adjudicating Officer thus, hay been conferred with
pawer o divected for making  payment of compensation or
interest, as the case mayv he, “as he thinks " in aecordance
With the previsions of Section 12, 14, 18 and 19 of the det afier
taking into consideration the factors enumerated i) Section 72
af Act.

(iii)  What is to be considered by the Adjudicating Officer,
while deciding the quantum ol compensation, as the (erm
“eompensation™ has not been defined under RERA Acet, 2016, is
answered i Scetion 71 of the Act. 20 6. as perwhich = he My
direet to pay such compensation of interest, as the case may any
be, as he thinks fif in accordance with the provisions of any ol

those seetions.”

13
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Section 72, further claborate the faclors 1o by taken note of

which read gs under;

Section 72: Factors o be taken into account by the
adjudicating officer,

T2, While adiudeing the quantunt of compensation o (rierest,
us the case may by, wider Section 74 . e wdiudicuating officer
shall heave due regard to the following factors, neniely:

(et} the amount of disproportionite satin or unfair aclvantase,
wherever guantifiable. made ay a resuly of the defauds;

(0 the amouni of loss caused as a result af the defindy;
(¢) the repetitive natire of the defenilt;

(ef) such other fuctors which the adjudicating officer considers
necessary to the case in furtheraiee of fustice,

(iv)  For determination of the entitlement of complainants for

compensation due to default of (he hui]du:'s’duvufupcr ITon hle

Apex Court in M/s Fortune Inlrastructure (now Known as

M/s. Hicon [nlrastructure) & Anr Vs, Trevor D'Lima and

Others, Civil Appeal No.(s) 3533-3534 of 2017 decided on

12.03.2018 . has held as under:-

“Thus, the Forym or the Commission st deterngine thet

there has hoen deficiency in serviee andion nisfeasaice in

public  office wihich  has  vesuliid m_loss or fmjure. No

heard-and-fast rule can be laid dovwn, however w few exampley

would be where an allotmeny iy miidde, price iy reg ‘eived/paid bt

14
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POSSESSion is not given within the period set out in the hroehure,

The ('m.imu'ﬁ.'.\';'rmff'hrum Wertld then need i determine the oss.

Loss could be determined on the basis ol loss of rent which
could have been carned if possession was given and (he
premises let out or il the consumer has had 1o stay i rented
premises, then on the basis ol rent actually paid by him, Along
with recompensing the loss (he Commission/Forum may also

compensate for harassment/injury, both mental and physical,™

[n the aloresaid case, 1lon'ble Apex Court laid down the
principle for entitlement of the compensation due 1g loss or
mjury and its seope i cases where the promoler of real estate
lanled to complete e project and defiulied i handing over its
possession.  Similarly, Hon’ble “I'hrec Judge Beneh of (he

Hon'ble Apex Court in Charan_Singh Vs, Healing Touch

Hospital & Ors. (2000) 7 SCC 668, had carlier held regarding

assessment ol damages in o case under Consumer Protection

Act, in the lollowing manner:

While grantitvine dameaves, Coisimies Lty g regitived o
make @i atteimpt 1o serve  the  ends of [ustice  so theat
compensation iy awardded, in an established case, whied 1ot
ity _seérves the prrpase of tecopmpensing the indivieial. b
wiieh alse ar the S e, aims 1o brine abont o gutalitative
cliange in the allitude _of the  sermvice provider,  Indeed.
caleulation of damages dependys on the facts and circumstances

15



of each case. No hard and fast rule can be faid down for
universal - application. White  awarding compensation, o
consumer. forem has to tuke inte caecount all relevant fuetors
and  assess compensation  on the hasiy af aceepted  legal
principles, ane moderation, [t jy Jor the consumer forum (7]
Brant compensation to the extent it finds it reasenable, fair and
proper in the facts ane i tunstances of a given vase o cording
to the extablished judicial standeards where the claimant is liahle
to-establish his charpe,

Whether it s fiecessary for the complain: nis o oiye
evidence  of  mental harassment, asony. gricvance and
[rustration caused due to deficieney in service, unfair trade
practice and miserable altitude of the promoeter, in a ease (o
£cl compensation or inferest?

The answer to this question is that no hard and (3 rule
could be laid to seck prool” ol such feelings. from un allottee,
Helshe may have documentary proof to show the deficiency in
serviee on the part of the builder and cven this Forum could
nsell ke judicial notice ol the mental and physical agony
suffered by an original allottce due 1o non-performance of
duties on the part of the promoter, in respeet of the promises
made to lure an allottee 1o invest its hard earned Money 1o own
its dream house without realising the hidden agendas or unfair
practices of the builder in that project.

I nutshell, 1o award compensation, the Forum can adopt
any procedure suitable in g particular case 1o décide the
availability ol fuctors on record entitling or disentitling an

allottee o pel compensation which is (he reason even under

16
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¢videnge.

the case in hangd?

Before deliberating on this

deliberate upon admitied lacts 1o he
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IS not compulsory to lead

aspeet, it is necessary Lo

considered 1o decide he lis:

s T

As per clause 30 of
mdependent flat buyer
dated 2505201 I, 30
maonths from the date of
FBA (25.11.2013)

— S—

(1) Projeet pertains 1o
the vear
(i1) Proposed llanding
over of possession
(111) Basic sale price 228,36,926,4 /-
(iv) Total amount paid 226,79.419.52/-
(V) Period of payment 16.04.2010-
05.09.2017
(vi) Occupancy NO
certilicate
Whether received til)
Filing of complaint
(vil) | Date ol filing of 15.11.2022
complaint under
Scction 31 before
Hon"ble Authority
(viti) | Date of order ol 09.08,2023
Authority
(1%) Date of filing of 20010.2023
complamnt filed
under Seetion 12, 18
& 19 o RERA Aét,
2016
S

— — —

B
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(x) Date when total relund !’m‘t—paymunl made in the
made, if made following manner
_h_[ e e
Sr. Dae Amount
Mo,
Lo 105.11.2024 | 5.00.0001-
e
2. 20.01.2025 *5.00,000/-
= [SRITA025 15.00,000~ |
e 1 =

Il is & matter ol record that the project advertised in
the year 2005, did no gel completion certilicate (] filing of
the  complaint on dated 20.10.2023 and also  (hay the
complainants on g part had performed their part ol duly by
paying more than 95% of the basic price of the tnit,
Admittedly. the basic price of the plot was 228,30.920.41/-

whereas  the complainants  paid  226,79.419 59/ Lill

05.09.20]7.

[Lis also admitted on record that the complainanis
did not get possession of the unit allotted. There can also e
no denial that allottees o the unit generally spend  their
lifetime carning and they are not at equal [ootings with that of
the promaoter. who is in o dominating position, The pusition of
the allottees becomes more pitiable and sympathetic when he

or she has to wait for years together to get the possession of 1

18
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unit - allotted despite haying played its bid. But, on e
contrary, it is the promoter who enjoys the amount paid by
allottecy during this period and keep on going to delay the
completion of the preject by not meeting legal requirements
On s part (o get the Timal completion from competent
Authority abow tullilling which such promoter knew sinee (he
time of advertisement of the launch of the praject. Further, the
conduet of the promoter to enjoy the amount of allotces piid
is nothing but misappropriation of the amount Tepally paid ag
the  promoter did nai hand  over posscssion. which the
promoter was legally bound to do. Tt i not out of place o
mention here that il the promoter/respondent had » right 10
reecive the money [rom  (he allottee to hand  over the
possession in time, it is bound to face the consequences for
not handing over the possession in time. |lere, it is worth to

quote a Latin maxim “ubi jus ibi remedium,™ which means

"where law  has established o right, there should be 4
corresponding remedy for its breach.™ If (his be the legal and
factual position, the promoter is not only bound to refund the
amount but also 16 compensate the allotiee [or disappropriate
gam or unlair advantage on the part of the promoterwithin the
meaning ol Scetion T2(a) of the Acet 2016, of the amout paid.

159
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It is not out of place o mention here that as per record, the
allottees  hag paid 226,79.419.52/. However. it is not in
dispute that (he respondent neither completed the project, nor
handed over possession il allotiee having been foreed o
approach Hon’ble [IRERA Authority, Panchkula. (o gel
refund along  with  interest alter having indulped  in
unwarranted forced litigation by the promoter at (he cost of
allottees personal expenses, which it has not gol 1l date.
During  this period, obviously, the allotice had W suflter
inconvenience, harassment, mental pain and agony during the
said period bringing its case within the ambit of Section 72(d)
of the Act, 2016 as such feelings are 1o he [elt/sensed by this

Forum without seeking wuny proof thereal

I view ol the above, since, the promoters had been
using the amount 0l R26,79.419.52/-, for the last more than 13
years, for the sake of repetition it is held that it can definitely
be termed as disappropriate gain or unfair advantage, as
cnumerated in Sectjon 72(a) of the Act. In other words, 11 had
been loss 1o allotices ay g result of default on the pirt ol the
promoter which continues till date, Thus, it would be in the

interest of justice, il the compensation is ordered 1o be paid 1o

20
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the complainants afier tuking inlo consideration, the default of
respondent for the period starting from 2010 (1l date and also
misutilization of the amount paid by the complainants 1o the
respondent. In fact, the facts and cireumstances of (his case
itsell are prool” ol agony undergone by the complainants for so
long. hence. there iy no need Lo look for formal prootl ol the
same. Further, there can't be denial to the effeet that the
allottees must have had Lo run around 1o ask the promoter (o
hand over the possession and also that if the unit provided in
time. there was no reason for the complainants (o file the
complaints/exceution  petition by engaging counsel(s) at
different stages, and also that beeause of esealation of prices
of unit in last 13 years, the complainanty may not be in a
position 1o purchase the same unit now, which amounts 1o loss

ol opportunity to the allottees. These [actors also cnable an

allotiees 1o get compensation,

In view of the [orgoing discussions, the complainants
are held entitled for compensation,

Once. the complainants have been held entitled o gel

compensalion, now it iy o be decided how mueh compensation is lo be
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granted, on which amount. what would be rate of mterest and how long the

promoter would be liable (o pay the interest?

Belure answering this question, this Forum would like 1o
reproduce the provisions of Scction 18 of the Act. 2016, Rules
15 and 16 of 1RERA. Rules, 2017 and also delinition ol

mterest” given in Seetion 2(za) of the RERA Act. 2016:

Rule 15 - Prescribed Rate of Interest - [Proviso to seetion 12,
section 18 and sub section () and sub-section ( 7} ef section
19y

lor the purpose of Proviso to section 12: section I8 ened
sh-sections (4) and (7) of seetion 19, the Cmterest at the rate
preseribed " shall be the State Buitk of idia highest el
cost of lendine rare 1 2 i

Provided that in ease the State Boank of India margina!
Cost of lending rate (MCLR) is not m e, it shatll be replaced hy
such benelhmerk lending rates which the State Bank of India
may fix fion time 1o time for lendine 1o the general public, |

Rule 16- Timelines Jor refund of money and interest at such
rate as may he prescribed, payment of interest at such rate us
may be prescribed:- [Section 18 an d Section 19/.-

(10 Ay refiind of money along With the interest ut sueh Faie oy
may be preseribed  pavable v the promoter in termy of the Act.
orrules and reaulations meade theve wider shall he pavable by
the promaoter to the allonee within a period of ainety days from
the date on which such refund alongwith interest suel; rare s
may be preseribed las been ordered by the lathority:

(20 Where an allotiee does not itend o withdraw from the
jrarect aned r'nm*r.n'f_fm'ru'f*.'j! aionil Of deden tifl hetnding over 0f
the possession at such rate as ey he preseribed ordered M the
Awthority o be paid by the promoter to the allottee, the arreqrs

27



of such interest aeq rued on the date of the order v the A uthority
Shall be pavabie hy the promoter to the allottee within u Jreriod
of ninety devs from the date of the order af the Authority wid
interest for every month of delay shall he pavahile by the
promoter to the allotee before 1t day of the Subsegient
month,

Section 18 - Return of amount and conpensation,

(LI the promoter Jails to complete or s wanable o pfve
possession of un dpartment, plot or building,

(@) i accardance with the feris of the dagreement for sufe o oy
the case may be, duly completed by the dute specified therein: or
(h) due o discontinuance of his business as ¢ developer on
aceount of suspension or revocation of the registration wnder
this Aet or for any other veason, he shall he lighie on denand 1o
the ullottees, in case the allottee wishes to n'f.ffr.:.-*rmt'ﬁwm he
project, without prejudice 1o any other remedy available, 10
return the amount reeeived hv i in vespect of that apartment
plot, building, ay the case may he, with interest at such vete ¢y
may he preseribed in this hehalf including compensation in i
manier as provided wunder this Ay

Provided that where an allottee does not intend fo withedraw
from the project, he shall ho paid. hy the promorer: interest for
every month of defay; tifl the handing over of the PPONSESSTON, of
sueh vate as may be preseribed

(1) The promoter shail compensate the allotiees in cuse of any
loss caused to him due to defective title of the land, on whicl the
ofect ix being developed or has been developed, in the manner
as provided wnder this Aer, and the claint for compensation
wider this subsection shall not be baryed by limitation provided
under anv law for the tne being in foree.

(3} If the promoter Jails to diseharoe any other oblicationy
imposed on him wnder this Actor the rules or regulations made
thereunder or in accordance with the terms and conditions of
the agrecment Jor sale, he shall be liahlo o pay sueh
campensation to the allottees, in the manner as provided wider
this Aet,

Section 2(za) - Ctnterest " meany the rates of interest payvahle hy
the promoter ar the allottee, as the ease nieiy he,
Explanation.  For phe purpase of this elanse
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(i) the rate of intores chargeable fiom the allotice hy the
prometer i case of defandy, shall be equal to the rage of interest
which the promoter shall he liable to pav the allottee, in case of
default;

(1) _the interest pavable by the promoter (o the allottce sliall he
Lo _the date the promeier received the amount o (i part
thereol il the date the_aniowni or par thereof and interest
thereon iy refinded. and the interest payabie v the allottee 1o
the promorer shall be from the date the allottee defaults in
payvment to the prometer il the date it iy paic,

Perusal or provisions ol Section ESCI)B) make it elear that in
case of refund or compensation, the grant of interest may be at such
Ale as preseribed in this behalf i the Act. It is net oui ol place 1o
mention here that Seetion IRCT)b), not only deals with cases ol relund
where allottee  withdraws from project but also the  cases of
compensation as is evident from (he heading given 1o thig section as
well as the faet that it has mention ol refund and rate of interest
thereon meluding cases of compensation.  Further, perusal of
provisions ol Seetion ES(1)(b) of the Acty 2016, indicate that (he
allotiee shall be entitled to get relund or compensation, as 1he Case

may be. with imerest at the rate prescribed in the Act, 2016,

Rule 15 of the Rules 2017, delines the “rate™ as “State Bink of

India highest marginal cost of lending rate 1 2% with proviso™

Further, Rule 16 provides for the time limit 1o refund  money

and interest thereon and interest is 1o be as per the rate preseribed m
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Rule 15 in case of matiers covered under Proviso 1o section 12,
Seetion 18 and Section 19 (4) and 19(7) of the Act, 2016, 1t further
deals with two situalions, one, where the allottee has opted for a
retund rather than g unit in 4 project and second case where he has
gone lor the projeet but there 18- delay in delivery, Henee, it eannot be
said that the Rule 16 deals with only one situation out of (wo
mentioned therein as sub rule (1) .and suls pule (2) respectively. It is not
ol of place to mention here that this Rule deals with cases related (o

Scelion 18 & 19 ol the Act, 2016,

How long the interest would remain payable on the refind o
compensation, as the ease may be, is provided in Section 2(xa) of the
Act, 2016, which says that evele of interest would continue till the
entire amount 1§ refunded by the promoter, In other waords, i the
provisions. of Scetion 18 reud with Rule 15 read with Rule 16 and
Seetion 2(za) are imterpreted co-jointly. then it would mean that in case
of refund or compensation, as the case may be, the promoter will be
liable to pay the interest from the date the promoter received the
amount or any part thereof till the date the amount of refund or
compensation, as the case may be, or part thereo! along with up 1o
ditle interest is relunded/paid. even il not specilied in the order under

exceubion. However, the sitwtion 1s dillerent m ease ol an allottee’s
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default in Paymenis to the promoter (il the date it is paid. Wi, this
legal position, it iy sale to conclude in the case in hand, still in view of
Explanation (11) to Seetion 2(«a) the allotce will be entitled to eet the
interest up 1o date of (he final payment at the rate preseribed in Rule

I:5:
RELIEF

10 Reverting back 10 the facts of the case under consideration,
having the above discussed legal position in mind. it i concluded that
respondent is directed to make piyment ol compensation as caleulated below

m reliel; having in mind the provisions of Rule 15:

I'he caleulation ol compensation as verified by the Account Branch of

Hon™ble Authority is tabulated below:

—— — T —_—

Amount Pajd | Amount Time period Rate | Compensati |
by deeree paid by on Amount
holder judgment (in )
(in ) and date | debtor {in
<) and
s P date | S I
2L,00,000/- 25.00.000/~ 128.04.2010-05.11 2024 [ 11.10% | 26.45.442)-
paid on paid on (R5,00.000/~ paid on
28.04.2010 03.11.2024 (05.11.2024) on
— 24.00.000/- ]
13.65.000/- 30.08:2010-05.11,2024 [ 11.10%, 21.57.590/-
paid on (X5.00,000/- paid on
30.08.2010 05.11.2024) on
— Riooooo- | |
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29,848,997
paid on
30.08.2010

32.55.0000-

piid on
07.03.2011

25,00,000/- |
paid on
20.01.2025

e

20,116/~ paid
on 07.03.2011]

22.42.926/-
paid on
07.04.2011

—— e
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30.08.2010-20.01.2005
25,00,000/- paid on
20.0 1.2025) on
remaiming amount of
R2.65,000/-
S008.2010-20.01.2025
(25.00.000/- paid on
20.01.2025) on
R9.848 90,/
07.03.2011-20.01.2005
(25,00.000/- paid on
20,01.2025) on

07.03.2011-10.02.2025
(Date of order) on
remaining amount of
R29.848.99/-

R2.25,151.01/- |

11109

L1 10%,

11.10% |

1)

_| m” i

24,23.737/-

EF_SEU;'- |

347,077

346,204~ |

07.03.2011-10.02.2075
(Date of order)

T U

07.04.2011-10.02.3035 |
(Date of order)

44,000/~ paid
on 07.04.201 1

paid on
23.01.2015

100,000
paid on
23.01.2015

21.63.925.04/-
patd on
03.08.2015

[ 2 1.00.000/-
pard on
03.08.2015

—_— |

6288004~ T

B Ea e

—

—_— ]

11.10%

,467/-

07.04.2011-10.02.2075
(Date ol order)

23.01.2015-10.02.2025

( Date ol order)

11.10% (3737390 ]
LL10% [ 267.694/

P10

—

23.01.2015-10.02.2025
{ Dite ol order)

10% |

03.08.2015-10.02.2025

(Date of order)

E,im.:un5_m.u;z,2mﬁ_
(Date of order)
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T.10%

11.10%

e S

2L RIL.RE7/-

21.11.669/-

21,73.482/ |

21,05.830/-

—— e




1.30,000/-
paid on
15.10.2015

paid on
15.10.2015

21.33.925/

2 1,00,000/-
paid on
17.01.2017

F—

paid on
17.01.2017

21,66,475.45/. |

————— e
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15102015107 02.2025
Date ol order)

—{ﬁ (0% {?134,1;1-93:“'— i

15.10.2015-10.02.2025
(Date ol order)

(Date of order)

(Date ol vrder)

17.01.2017-10.02.2075 |

17.01.2017-10.02.2005

11.10% 21.38.760/-
11.10% (289,621 |

i m%_’?r A9 107

21.00.0007-
praid on
01.09.2017

paid on

15.09.2017

1199323/~ |

(Date of order)

(Date of arder)

01.09,2017-10,02.2025

05.09.2017-10.02.2035 |

[1.10% 82,718/

11.10% |201.64.033% |

Total-

226.79.419.52/- |

|

23419189/

—

L. Since, the complainants have be

o get his legal right of compensation, the

230,000/~ as hitigation charges,

en forced 1o file the complamt

complainants are gramted

The total tompensation comes 10 334,19 180/ | 30,000/~

3449189/ (Thirty Tour lakh

nine rupees only),

12, In these terms, the

respomndent 18 d

28

forty nine thousand and one hundred cighty

present complaimt is partly allowed. T'he

trected (o pay an amount of B3AN908Y- 1 230.000/-
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234,49, |8y, (Thirty four lak lorty nine thousand and one hundred cighty
nine rupees anly) within 90 days to the complainant. First instalment is 1o be
paid within 45 days from the date of uploading of this order and remaining

amount within the next 45 days.

[ is further direeted that il the payment is not made in the manner
direeted within stipulated time, in view of the provisions of Section 2(za) ol
the Act. 2016, (he respondent shall be Tiable (o pay interest i delayed
payment as per the provisions of Rule 15 of the Rules. 2017, 41l realization

ol the amount.

13, The present complaint stands disposed of in view ol the above
observations, Fil¢ be consigned 1o record room afier uploading of this order

on the website of the Authority.

f&/ 3 -

Mmuu PHALIT SHARMA
ADSI(Retd,)
ADJUDICATING OFFICER
10.02.2025

Note: This judgement contains 29 pages and all the pages have heen checked
and signed by me.

() /"f Aa

"klf't l'{]'l{ I‘IIAI 1T "sllril?.l\’[a\
ADSJ(Retd.,)
ADJUDICATING OFFICER
10.02.2025
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