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Complaintno. :

Date ofcomplaint ;

Date oforder :

Arun Shrivastava,
R/o: - H. No. C-8/4, 1* Floor, Near Main Park,
Ardee City, Sector-52, Gurugram-122003. Complainant

M/s Raheja Developers Limited.
Regd. Omce at: W4D,204/5
Western Avenue, Cariapp
New Delhi- 1l.0062. Respondent

CORAM:
Ashok Sangwan Member

APPEARANCE:
Gaurav Rawat ( Complainant

RespondentGarvit Gupta (Advocate

(in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the Rulesl for

violation of section 11(4) [aJ ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision ofthe Act or the rules

and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

1. The present complaint has b,

Section 31 of the Real Estatr

e i'omplainant/allottee under

and Development) Act, 2016
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.

N.
Particulars Details

L. Name of the project "Raheja's Maheshwara", Sector 11 & 14,
Sohna Master Plan Guruqram, Haryana

2. Project area 9.23 acres
3. Registered area ?7 ;2 acres
4. Nature of the proiect using complex
5. DTCP license no.

validiW status
and 25 of 2072 dated 29.03.2012 valid up to

2 8.03.2 018
6. Name of licensee Ajit Ku nar and 21 others
7. RERA Registered/ not

reeistered
R(

0(
red vide no. 20 of 20L7 dated
0t7

B, RERA registra
up to 'lq,*''0,

5 Yer 's from 1

)nt Clear
he date of revised
ance

9. Unit no. I D-; )3 Ith loor, To verlblock- D

10. Unit area 80.
1,1'

3r
5l

l.r
;q

lts. (carpet area)
mts. (gross areaJ
t complaintl

11. Date of executioiite
agreement to sell

25.04.201.7
(page 42 of complaint)

12. Tri-partite agreement 20.09.20t8
(page 69 of complaintl

13. Possession ct+ita fatlr!
from similar fil$dt balfrd
project

21, The company shall endeavour to
complete the construction of the said
apartment within Forty-Eight (a8)
months plus/minus Twelve (12)
months grace period of the date of
execution of the agreement or
environment clearance and forest
clearance, whichever is later but subject
to force maieure, political disturbances,
circumstances cash flow mismatch and
reason beyond the control ofthe company.
However, in case the company completes
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Facts of the complainLt

The complainant has made the following submissions: -

That the complainant booked a unit in the project of the respondent

named "Raheja Maheshwara" at Sector 11 and 14, Sohna, Gurugram by

paying an amount of Rs.4,98,103/- and was allotted a flat bearing no.

A-D703, 7th Floor, having super area measuring 1198.11 sq. ft. in the

said project vide allotment letter dated 25.04.2017. Thereafter, an

B.

3.

I.

the construction prior to the said period of
48 months plus 12 months grace period
the allottee shall not raised any obiections
in taking the possession after payment of
Gross Consideration and other charges
stipulated hereunder. The company on
obtaining certificate ofoccupation and use
for the building in which said apartment is
situated, by the competent authorities
shall hand over the said apartment to the
allottee for his occupation and use and

the allottee having complied
e terms and condition of the

nt to sell......"
Grace period ng unqualified.

Due date of posse
nths from date of

017 + 12 months

Total sale con
dated 22 .09 .2018

Amount paid
complainant e complainant on page 18

0ccupation
Completion
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agreement to sell dated25.04,2017 was executed between the parties

for total sale consideration of Rs.49,32,679 /-.
That as per clause 21 of the agreemeng the respondent proposes to

hand over possession of the apartment within a period of 48 months

from the date of execution ofthe agreement.

That as per the demands raised by the respondent, based on the

payment plan, the complainant timely paid a total sum of

Rs.27,98,439 /- (Rs.z 3,00,3361,-, paid by L&T Finance and

Rs.4,98,103/- paid by the ] towards the said unit.

IV. That the complainanthas b apartment under subvention

scheme and took th ce, but respondent even

failed to pay the has been shifted upon

the complainan

V. That the comp

and requested ite, but it was never

allowed saying buver to visit the site

during construction

VI. That the complainant co spondent on several occasions

II.

III,

VII,

ondent several times

and was regularly in touch with the respondent. The respondent rvas

never able to give

regarding the status

to the complainant

never definite about

the delivery ofthe possession.

That the complainant is entitled to get refund of the entire amount

paid along with interest at the prescribed rate from date of payment

to till the realization ofmoney under section 18 & 19(41 ofAct.

That the complainant after Iosing all the hope from the respondent,

having his dreams shattered of owning a flat & having basic necessary

facilities in the vicinity of the prorect and also losing considerable

Page4of1.z \
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amount, is constrained to approach this Authority for redressal of his

grievance.

C. Relief sought by the complainant:

4. The complainant has sought following relief(sJ.

i, Direct the respondent to refund the paid-up amount along with
prescribed rate of interest.

D. Reply by respondent:

5. Therespondent/promoter

marked attendance on 15.0

put in appearance through Advocate and

.2024,22.05.2024, t7 .07 .2024

and 09.70.2024. Despite spe ons for filing of reply, it failed to

comply with the orders It shows that the respondent

submissions with

was intentionally d e court by avoiding filing

of written reply. proceedings dated

ck off. However, in09 .L0 .2024 , the

the interest ofj liberty to file written

e same has not been

submitted by it till

6. Copies ofall the relevari n filed and placed on the

record. Their au , the complaint can be

decided on the and submissions

made by the complainant.

E. Iurisdiction ofthe authority

7. The Authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.l Territorial iu risdiction

B. As per notification no. L/92/2077-ITCP dated 14.12.20t7 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Page 5 of 12
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Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

E.II Subiect-matteriurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as

is reproduced as hereun

Section 77

(4) The promoter shall-
(a) be

9.

and functions under
made thereunder orthe provisions

to the a
ollottees, as
or buildings,
the associ
Section
344 of the
the
the rules and

the association of
apartments, plots

e common areos to
the cose moy be;

igations cost upon
under this Act and

10. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the p

F. Findings on the

F. I Direct p amount along with

13. In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect of

subject unit along with interest at the prescribed rate as provided under

section 1B(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference.

"Section 18: - Return olamountond compensation
1B(1). lf the pronoter .fails to complete or is unoble to give possession of on
aportment, plot, or building.-

romoter.

the complainant.

PaEe 6 of 12
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(o) in accordance with the tems of the ogreementfot sale or, os the case may
be, duly completed by the dote specified thercin; or

(b) due to discontinuonce of his ,usiness as a developer on account of
suspension or revocation of the registration under this Act or for ony other
reason,

he shall be liable on demqnd to the allottees, in case the allottee wishes to
withdraw from the project, without prcjudice to any othet rcmedy avoilable,
to return the amount received by htm ln respect oI thqt qpartment, plot,
building, as the cqse may be, wlth intercst at such rate as may be
prescribed in this beholf including compensation in the manner as providei!
under this Act:
Provided that where an allottee does not intend to withdraw from the project
he sholl be paid, by the promoter, interest for every month of delay, till the
handing over of the possession, at such rute ds moy be prescribed."

14. Clause 21 ofthe buver's
(Emphosis supplied)

2 5.04.2017 provides for

Complaint No. 4974 of 2023

uced below:

the construction of the soid
Twelve (12)

the agreefient or
is later but

cash Jlow
ty, However, in case

soid period of 48
not raised any

Considerotion
any on obtoining
ich said aparunent
thesoid apartment

to the allottee having
agreement to se||......."

possession clause of

handing over of possession

21. The company
opartment
months grace

subject to
mlsmatch
the compa
months pl
objections in
and other
certificote of
is situoted, by th
to the allotteefor
complied with allthe

15. At the outset, it is rggar}lto
the asreement wffif{f
necessary infrastructure specially road, sewer & water in the sector by

the government, but subject to force maieure conditions or any

government/regulatory authority's action, inaction or omission and

reason beyond the control of the seller. The drafting of this clause and

incorporation of such conditions are not only vague and uncertain but so

heavily loaded in favour of the promoter and against the allottees that

even a single default by the allottees in making payment as per the plan

may make the possession clause irrelevant for the purpose of allottees

and the commitment date for handing over possession loses its meaning.

subrected to providing

PageT of1r2 y'
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The incorporation of such a clause in the agreement to sell by the

promoter is iust to evade the liability towards the timely delivery of

subject unit and to deprive the allottees oftheir right accruing after delay

in possession. This is iust to comment as to how the builder has misused

his dominant position and drafted such a mischievous clause in the

agreement and the allottees are left with no option but to sign on the

dotted lines.

16. Due date of handing over n and admissibility of grace

period: As per clause 21 o t, the possession of the allotted

flat/unit was supposed to b thin a stipulated timeframe of 48

months plus/minus12 the date ofexecution ofthe

agreement or en clearance, whichever is

later. The b n the parties on

25.04.20t7.H EC, FC has been placed

on record. There 48 months from date

;ince in the present matter the

unqualifi-ed reasog for grace period/extended period

in the possession clause. Accordingly, the authority allows thjs grace

period of 12 months to the promoter at this stage. Thus, the due date for

handing over ofpossession comes outtobe 25.04.2022.

17. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by him in respect ofthe

subject unit with interest at prescribed rate as provided under rule 15 of

the rules. Rule 15 has been reproduced as under:

Rule 75, Prescribed fdte of in,/-rest- lProviso ao section 72, sectlon 78 ond
sub-sectton (4) and subsection (7) oJ sectlon 791
(1) For the purpose ofproviso to section 72; section 18; and sub-sections (4)

and (7) of section 19, the "interest ot the rate prescribed' shall be the
State Bank of l ndia highest marginol cost of lending rate +2 .:

Provided that in case the Stdte Bank of lndia marginal cost of lendw
fate IMCLR) isnotin use, itshdllbe replaced by such benchmorklending

of execution of th

BBA incorporates

ent was ex
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rotes which the Stote Bank of lndio may lx [rom time to time for lending
to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal f lending rate (in short, MCLR) as on

date i.e., 04.L2.2024 is 9.L y, the prescribed rate ofinterest

will be marginal cost of len o/o i.e., LL.LOo/o.

20. On consideration of ilable on record as well as

submissions mad ty is satisfied that the

respondent is in

handing over po

4J[a) of the Act by not

agreement. By virtue

of clause 21 of te of possession comes

out to be 25.04.20

2t. Keeping in view th allottee wishes to

return of the amount

th interest on failure of

18.

19.

the promoter to coqBlel?"{r in4bdity-1o giyp ppssession of the unit in

accordance with thedel"li ftU["*7Jr{d.\}ttb o. auty.o,npt"ted by the

date specified therein. The matter is covered under section 1B(1) of the

Act of 201.6.

22. The due date ofpossession as per agreement for sale as mentioned in the

table above is 25.04.2022 and even after a passage of more than 2.7 years

till date neither the construction is complete nor the offer of possession

of the allotted unit/flat has been made to the allottee by the

respondent/promoter. The authority is of the view that the allottee

withdraw from the project and is d

received by the promoter in respect of

Pageg oflz n/
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where the unit is situa
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cannot be expected to wait endlessly for taking possession ofthe unit for

which he has paid a considerable amount towards the sale consideration.

Further, the authority observes that there is no document place on record

from which it can be ascertained thatwhetherthe respondenthas applied

for occupation certificate/part occupation certificate or what is the status

of construction of the proiect. In view of the above-mentioned fact, the

allottee intend to withdraw from the proiect and is well within the right

to do the same in view of sectio (1) ofthe Act, 2016.

23. Moreover, the occupation pletion certificate of the project

not been obtained by the

respondent/promoter the view that the allottee

cannot be expecte ossession of the allotted

unit and for whi unt towards the sale

consideration e Court oflndia in Ireo

Grace Reqltech Ors,, civil appeal no.

5785 of 2019,

".... The occupation 'as on date, which clearly
omounts to cnnnot be made to wait
indefnitely for ents allotted to them, nor can

Newtech

and Ors, na Realtors Private

Limited & other Vs Union of India & others SLP (Civil) No. 73005 ol
2020 decided on 12.05.2022. itwas observed:

25. The unqualiled rtght of the ollottee to seek refund refefted Under Section
18(1)(a) and Section 19(4) of the Act is not dependent on any contingencies
or stipulations thereof. lt oppeors thdt the legislature has consciously
provided this right of refund on demand os on unconditional absolute ight
to the allottee, if the promoter fails to give possession ofthe opdrtnent, plot
or building within the time stipuloted under the terms of the ogreement
regardless of unforeseen events or stoy orders of the Court/Tribunal, which
is in either way not attributoble to the allottee/home buyer, the promoter is
under an obligation to refund the amount on demand with interest at the

they be bound ta toke the apartments in Phase 1 oJ the project....-..".

24. The judgement of the Hon'ble Supreme Court of India in the cases o.yt

Vs State of U.P.

Page lO of lZ a/
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fate prescribed by the State Government including compensation in the
manner provided under the Act vlith the proviso that if the allottee does not
wish to withdraw from the project he shqll be entitled for interest for the
period oJ delay till handing over possession at the rate prestibed."

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11(4)[aJ. The promoter has failed to complete or is unable

to give possession ofthe unit in accordance with the terms of agreement

for sale or duly completed by te specified therein. Accordingly, the

26. Accordingly, the

11[4)(aJ read wi

promoter is liable to the

project, without prejudice

amount received by i

may be prescrib

e wishes to withdraw from the

remedy available, to return the

with interest at such rate as

contained in section

part ofthe respondent

to refund ofthe entire

terest i.e., @11.70o/o p.a.

st of lending rate (MCLRI

ed under rule 15 of the Haryana

20-L7 from the date of

is established. As

amount paid by hi

(the State Bank of In

applicable as on date +2701

ReatEstate t-.*,St}t&
each payment till the actual date of refund of the amount within the

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

G. Directions ofthe authority

27. Hence, the authority hereby passes this order and issues the following

directions under section 3 7 ofthe Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34[0 |

i. The respondent/promoter is directed to refund the entire amount

received by it from the complainant along with interest at the

(€,
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rate of 11.1070 p.a. as prescribed under rule 15 ofthe Haryana Real

Estate [Regulation and Development) Rules, 2017 from the date of

each paymenttill the actual date of refund ofthe deposited amount.

out of total amount so assessed, the amount paid by

the bank/payee, be refunded in the account ofbankand the

balance amount along with interest will be refunded to the

complainant.

lll. A period of 90 days is give. the respondent to comply with the

directions given in thi iling which legal consequences

would follow.

iv. The respondent to create any third-party

rights against zation ofthe paid-up

amount alo complainant. Even if,

any transfe unit, the receivables

shall be first plainant/allottee.

Complaint stands

File be consigned to

28.

29.

HARE

interest thereon

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 04.12.2024
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